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The  President 
EXECt  nVE  ORDERS 

4659  Export  of  banned  or  restricted  substances.  Federal 
policy  (EO  12264] 

4677  Federal  Advisory  Conunittees,  continuation  (EO 
12271) 

4665  Federal  consumer  programs,  coordination  (EO 
12265) 

4667  Food  Security  Wheat  Reserve  (EO  12266] 

4669  Generalized  System  of  Preferences,  amendments 
(EO  12267) 

4671  Hostage  Relief  Act  of  1980  (EO  12268] 

4673  Small  Business  Policy,  President’s  Committee  on, 
establishment  (EO  12269] 

4675  Spinal  Cord  Injury,  President's  Council  on, 
establishment  (EO  12270] 

PROCLAMATIONS 

4679  American  Heart  Month  (Proc.  4816] 

Executive  Agencies 

Agency  for  Intemationai  Deveiopment 
NOTICES 

5100  Privacy  Act;  systems  of  records;  annual  publication 
Senior  Executive  Service: 

5100  Performance  Review  Board;  membership 

Agriculturai  Marketing  Service 
RULES 

4681  Lemons  grown  in  Ariz.  and  Calif. 

PROPOSED  RULES 

4936  Oranges  (naval  and  Valencia]  grown  in  Ariz.  and 
Calif. 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Farmers  Home 
Administration;  Forest  Service. 

Aicohoi,  Drug  Abuse,  and  Mentai  Health 

Administration 

NOTICES 

Meetings;  advisory  committees: 

5069  February 

Army  Department 
NOTICES 

5034  Military  Records  Correction  Boards,  Army,  Navy 
and  Air  Force;  nondischarge  cases;  index  subject/ 
category  listings;  extension  of  time 

Chrysler  Corporation  Loan  Guarantee  Board 
NOTICES 

5122  Meetings;  Sunshine  Act  (2  documents] 

Coast  Guard 

RULES 

Military  personnel: 

4912  Cadet  appointment  program 
PROPOSED  RULES 
Drawbridge  operations: 

South  Carolina 


Commerce  Department 

See  Foreign-Trade  Zones  Board;  Intemationai  _ 
Trade  Administration;  National  Oceanic  and 
Atmospheric  Administration;  Patent  and 
Trademark  Office. 

Community  Services  Administration 
RULES 

4919  Grantee  lobbying  prohibitions;  interpretive  mling 
and  waiver  of  special  conditions 
5620  Nondiscrimination  on  basis  of  handicap  in 
federally-assisted  programs 
PROPOSED  RULES 

5632  Nondiscrimination  on  basis  of  handicap  in 

federally-assisted  programs;  access  to  and  use  of 

newly  acquired  facilities 

NOTICES 

Grants;  availability,  etc.: 

5034  New  Congress  of  Neighborhood  Women, 

Brooklyn,  N.Y.;  national  clearinghouse  and 
outreach  center  for  low-income  women 

Conservation  and  Solar  Energy  Office 
NOTICES 

Consumer  product  test  procedures;  petition  of 
waiver: 

5057  Norris  Industries;  correction 

Customs  Service 

RULES 

Vessels  in  foreign  and  domestic  trades: 

4868  Poland  and  Kuwait;  coastwise  transportation 

NOTICES 

Tariff  reclassification  petitions: 

5120  Radio  remote  control  apparatus 

Defense  Department 

See  Army  Department. 

Economic  Reguiatory  Administration 
RULES 

Petroleum  allocation  and  price  regulations: 

4860  Normal  business  practices;  extensions  of  credit 
for  purchases  of  motor  gasoline  at  retail  level 
5722  Puerto  Rican  naphtha  entitlements 

NOTICES 

Consent  orders: 

5049  Crystal  Oil  Co. 

5044  Moyle  Petroleum  Co. 

5047  Park,  Robert  E. 

5049  Union  Texas  Petroleum  Corp. 

Electric  energy  transmission;  exports  to  Canada  or 
Mexico;  authorizations,  permits,  etc.: 

5041  New  York  State  Power  Authority 

5049,  San  Diego  Gas  &  Electric  Co.  (2  documents] 

5051 

Electric  power  outages  or  system  emergencies; 
investigations: 

5046  Utah.  Wyoming,  and  Idaho;  major  electric  power 
system  blackout 

Natural  gas  exportation  and  importation  petitions: 
5041  Boundary  Gas,  Inc. 


4953 
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5048  Transcontinental  Gas  Pipe  Line  Corp.  et  al. 

Powerplant  and  industrial  fuel  use;  prohibition 
orders,  exemption  requests,  etc.: 

5042  Great  Western  Malting  Co. 

5043  Missouri  Public  Service  Co. 

5045  Owatonna  Public  Utilities 

Educational  Research,  National  Council 

NOTICES 

5122  Meetings;  Sunshine  Act 

Education  Department 

RULES 

Elementary  and  secondary  education: 

5136  Special  educational  needs;  financial  assistance  to 

local  and  State  agencies 

5372  Grants  and  contracts  for  fiscal  year  1981,  selection 
criteria 

Postsecondary  education: 

5320  Pell  grant  program;  family  contribution  schedules 

5238  Student  financial  assistance  programs,  campus- 
based;  national  direct  student  loan,  college-work 
study,  and  supplemental  educational  opportunity 
grant  programs;  funding  procediu*es;  final  - 
regulations  and  request  for  comments 
Special  education  and  rehabilitative  services: 

4912  Handicapped  children,  assistance  to  States  for 
education;  interpretation 

5410  Independent  living  centers;  final  regulations  and 
request  for  comments 

5522  State  vocational  rehabilitation  and  independent 
living  rehabilitation  programs 

4913  Teachers  of  handicapped  children  in  areas  with 
a  shortage,  training' programs;  final  rules  and 
request  for  comments 

5416  Vocational  rehabilitation  service  projects;  final 
regulations  and  request  for  comments 
Special  educational  and  rehabilitative  services  and 
civil  rights: 

5460  Handicapped  children  education,  assistance  to 

States  and  nondiscrimination  on  basis  of 
handicap  in  programs  and  activities  receiving  or 
benefiting  from  Federal  financial  assistance; 
interpretations 
PROPOSED  RULES 
Civil  rights: 

4954  Handicapped  in  federally-assisted  programs, 
nondiscrimination;  hearing-impaired  persons 
rights  to  access  to  television  programs;  advance 
notice 

Educational  research  and  improvement: 

4991  Teacher  corps  program 

Elementary  and  secondary  education: 

5236  Special  educational  needs;  financial  assistance  to 
local  and  State  agencies;  cross-reference 
Postsecondary  education: 

4956  Higher  education  facilities,  construction, 

reconstruction,  and  renovation  financial 
assistance  programs;  correction 

4956  Parent  loans  for  undergraduate  students  (PLUS) 

program 

5295  Student  financial  assistance  programs,  campus- 

based;  national  direct  student  loan,  college-work 
study,  and  supplemental  educational  opportunity 
grant  programs;  funding  procedures;  cross- 
reference 

Special  education  and  rehabilitative  services; 

4955  Independent  living  centers;  cross-reference 


4955  Teachers  of  handicapped  children  in  areas  with 
a  shortage,  training  programs;  cross-reference 

5436  Vocational  rehabilitation  service  projects;  cross- 
reference 
NO'nCES 

Grant  applications  and  proposals,  closing  dates: 

5039  Desegregation  of  public  education  programs 
Organization  and  fimctions: 

5034  Civil  Rights  Office;  annual  operating  plan  for 
1981  FY;  final 

Employment  Standards  Administration 

RULES 

4886  Federal  service  contract  labor  standards; 

treatment  of  concession  contracts  under  Service 
Contract  Act 

Energy  Department 

See  also  Conservation  and  Solar  Energy  Office; 
Economic  Regulatory  Administration;  Federal 
Energy  Regulatory  Commission. 

PROPOSED  RULES 

5514  Financial  assistance;  loans  to  minority  business 
enterprises;  bid  or  proposal  preparation 
NOTICES 

Biomass  energy  development: 

5053  Mimicipal  waste  energy  price  support  loans; 

solicitation  annoimcement  for  loan  applications 
and  presubmission  conference 
Enviroiunental  statements;  availability,  etc.: 

5053  Davis  Pumped  Storage  Project,  W.Va.; 
alternatives  study  report;  meeting 
Floodplain  and  wetlands  environmental  review 
determinations;  availability,  etc.: 

5055  Gladys  McCall  well  site  in  Cameron  Parish,  La., 
drilling  and  flow  testing  a  geopressured 
geothermal  well 
Meetings: 

5053  International  Energy  Agency  Industry  Advisory 
Board 

5055  Naval  oil  shale  reserves,  development;  inquiry 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.: 

4916  Massachusetts 

4918  New  Jersey 

5616  Hazardous  waste  programs.  State;  interim 

authorizations;  public  participation  requirements, 
interim  rule  and  request  for  comments 
Noise  abatement  programs: 

4918  Transportation  equipment;  motorcycles  and 

motorcycle  exhaust  systems;  testing 
requirements;  correction 
Pesticide  programs: 

5696  Classification  and  uses  of  active  ingredients  for 

restricted  use 
PROPOSED  RULES 

Air  pollution  control;  new  motor  vehicles  and 
engines; 

5838  Gaseous  emissions;  light  duty  trucks,  1985  and 
later  model  years,  and  heavy  duty  engines,  1986 
and  later  model  years;  advance  notice 

5001  Nitrogen  oxides  (NO,)  emission  standards,  light- 
duty  diesel  vehicles;  1982  model  year;  waiver 
application  hearing 
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V 


Pesticide  chemicals  in  or  on  raw  agricultural 
commodities;  tolerances  and  exemptions,  etc.: 

5003  Lecithin 

NOTICES 

Air  pollution;  ambient  air  monitoring  reference  and 
equivalent  methods  applications,  etc.: 

5064  Atomic  absorption  and  X-ray  fluorescence 

spectromentry  methods 
Air  pollution  control,  new  motor  vehicles  and 
engines: 

5063  Carbon  monoxide  emission  standards,  light-duty 
vehicles;  1981  and  1982  model  years;  applications 
for  waiver  of  effective  date 

5058  Conservation  and  solar  energy  program  (DOE); 

1980  Hnal  section  11  report;  inquiry;  republication 
Environmental  statements;  availability,  etc.: 

5061  Agency  statements;  review  and  comment 

Grants;  State  and  local  assistance: 

5686  Minority  and  women’s  business  enterprise  policy; 

construction  grants  program;  inquiry 
Pesticide  programs: 

5334,  Dimethoate;  rebuttable  presumption  against 

5365  registration,  etc.  (2  documents] 

Pesticides;  experimental  use  permit  applications: 

5064  Elanco  Products  Co.  et  al. 

5065  Monsanto  Co.  et  al. 

5065  Rohm  &  Haas  Co.  ' 

5736  Public  participation  policy;  establishment 
Toxic  and  hazardous  substances  control: 

5058  Premanufacture  notices  receipts 

Equal  Employment  Opportunity  Commission 

RULES 

4888  Equal  Pay  Act,  recordkeeping  and  administrative 
regulations 

NOTICES 

5123  Meetings;  Sunshine  Act 

Farmers  Home  Administration 

RULES 

Rural  housing  loans  and  grants: 

4681  Policies,  procedures,  and  authorizations  (Section 

502] 

Federal  Aviation  Administration 

RULES 

Air  carriers  certification  and  operations: 

5500  Flight  crew  members;  elimination  of  duties  and 

activities  not  required  for  safe  operation  or 
aircraft 

Airworthiness  directives: 

4862  Boeing 

4863  Lockheed-Califomia 

4864-  McDonnell  Douglas  (3  documents] 

4866 

4866  Transition  areas 

PROPOSED  RULES 

Air  carriers  certification  and  operations: 

5506  Flight  data  recorder  and  cockpit  voice  recorder 

tapes;  FAA  access  supplemental  notice 
Airports,  Metropolitan  Washington: 

4944  Petition  for  rulemaking;  widebody  aircraft 
operations  at  Washington  National  Airport 

4945  Control  zones 

4946  Control  zones  and  transition  areas 

5484  Operations  review  program 

4946-  Transition  areas  (3  documents] 

4948 


NOTICES 

5748  Aviation  energy  conservation  policy;  final 
5116  Titanium  in  aircraft  turbine  engines;  design 

considerations;  draft  advisory  circular;  availability 
and  inquiry 

Federal  Communications  Commission 

RULES 

Communications  equipment: 

4923,  Radio  frequency  devices;  standards  for  control  of 

4925  interference  to  radio  and  TV  reception;  waiver 

granted  (2  documents] 

PROPOSED  RULES 

Frequency  allocations  and  radio  treaty  matters: 

5009  High  frequency  radio  spectrum 

Radio  services,  special: 

501 1  Land  mobile  services;  one-way  paging  stations 
policies  and  procedures;  extension  of  time 
Radio  stations;  table  of  assignments: 

5011  South  Carolina;  extension  of  time 

Satellite  conununications: 

5008  Conununications  Satellite  Corporation 

(COMSAT],  corporate  structure  and  operations 
changes,  extension  of  time 
NOTICES 

5065  Rulemaking  proceedings  filed,  granted,  denied,  etc.; 
petitions  by  various  companies 

Federal  Deposit  Insurance  Corporation 

NOTICES 

5123  Meetings;  Sunshine  Act 

Federal  Election  Commission 

NOTICES 

5123  Meetings;  Sunshine  Act 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act  of  1978: 

4867  Incremental  pricing;  acquisition  cost  thresholds 

Federal  Highway  Administration 

RULES 

Motor  carrier  safety  regulations: 

5318  Hazardous  materials  transportation;  radioactive 

materials  routing 
Planning: 

5702  Urban  transporation  investment  policy  and 

procedure  with  UMTA,  etc;  final  rule  and  request 
for  comments 

NOTICES  N 

Grants;  availability,  etc.: 

5117  Public  transportation  program  under  formula 
grant  program  in  nonurbanized  areas 

Meetings: 

51 18  Outdoor  Advertising  and  Motorist  Information 
National  Advisory  Committee 

Federal  Home  Loan  Mortgage  Corporation 

NOTICES 

5066  Privacy  Act;  systems  of  records;  annual  publication 

Federal  Housing  Commissioner^-Office  of 

Assistant  Secretary  for  Housing 

RULES 

Mortgage  and  loan  insurance  programs: 

4872  Property  improvement  and  mcuiufactured 

(mobile]  home  loans,  increases  in  loan  amounts 


VI 
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Federal  Maritime  Commission 

PROPOSED  RULES 

5008  Cargo  inspection  services,  and/or  self-policing;  rate 
and  exemption  agreements 

Federal  Reserve  System 

NOTICES 

Bank  holding  companies;  proposed  de  novo 
nonbank  activities: 

5068  Chemical  New  York  Corp.  et  al. 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 

5121  New  South  Insurance  Co. 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

5730  Gypsum  wild  buckwheat  and  Todsens 

pennyroyal 
PROPOSED  RULES 

5668  Alaska  National  Wildlife  Refuges 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  etc.: 

5029  Nevada 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

5029  Allegheny  National  Forest  land  and  resource 

management  plan.  Pa. 

5029  Environmental  statements  for  land  and  resource 

management  plans;  preparation  in  accordance  with 
CEQ  recommended  format;  correction 

General  Accounting  Office 

NOTICES 

5068,  Regulatory  reports  review;  proposals,  approvals, 

5069  violations,  etc.  (ICC,  NRC)  (2  documents) 

Health  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration;  Health  Care  Financing 
Administration;  Human  Development  Services 
Office;  Public  Health  Service;  Social  Security 
Administration. 

Health  Care  Financing  Administration 

PROPOSED  RULES 

Medicaid: 

5003  Sterilizations  (hysterectomies]  Federal  financial 
participation  in  State  claims;  requirements 
Medicaid: 

5008  Foster  care  maintenance  payments  program  and 
adoption  assistance  program;  cash  assistance 
entitlements;  correction 

5006  Shared-services  organizations  and  cost  to  related 
organizations,  reimbursement;  withdrawn 

Heritage  Conservation  and  Recreation  Service 

PROPOSED  RULES 

5566  Archaeological  Resources  Protection  Act  of  1979; 
implementation 


NOTICES 

Historic  Places  National  Register;  pending 
nominations: 

5090  California  et  al. 

5090  National  wild  and  scenic  rivers  system;  State- 
administered  rivers;  correction 

Historic  Preservation,  Advisory  Council 

PROPOSED  RULES 

5578  Urban  development  action  grant  program,  historic 
preservation  requirements 

Housing  and  Urban  Development  Department 

See  also  Federal  Housing  Commissioner — Office  of 
Assistant  Secretary  for  Housing. 

NOTICES 

Authority  delegations: 

5081  Assistant  Secretary  for  Neighborhoods, 

Voluntary  Associations  and  Consumer  Protection 
et  al.;  revision  and  update 

Human  Development  Services  pffice 

RULES 

4921  Insular  areas;  consolidated  grants  program 
NOTICES 

Grant  applications  and  proposals;  closing  dates: 
5075  Child  abuse  and  neglect  program;  demonstration 
and  service  improvement  projects 
5078  Child  abuse  and  neglect  program;  research 
projects 

5072  Long  term  care  gerontology  centers 

Immigration  and  Naturalization  Service 

RULES 

4856  Nonimmigrant  temporary  workers,  intra-company 
transferees,  and  students  in  occupations  at  place  of 
strike  or  other  labor  disputes  involving  work 
stoppage;  admission  and  continued  employment 
restrictions 

Indian  Affairs  Bureau 

RULES 

Off-reservation  treaty  fishing: 

4873  Identification  cards;  deadline  extension 

Interior  Department 

See  Fish  and  Wildlife  Service;  Heritage 
Conservation  and  Recreation  Service;  Indian 
Affairs  Bureau;  Land  Management  Bureau;  National 
Park  Service;  Surface  Mining  Reclamation  and 
Enforcement  Office. 

Internal  Revenue  Service 

RULES 

Excise  taxes: 

4873  Crude  oil  windfall  profit  tax,  administrative 
provisions;  temporary 
PROPOSED  RULES 
Excise  taxes: 

4950  Crude  oil  windfall  profit  tax;  administrative 
provisions;  cross  reference 

International  Communication  Agency 

NOTICES 

Art  objects,  importation  for  exhibitions: 

5100  West  Germany  et  al.;  “Kandinsky:  TTie 
Improvisations” 
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International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Countervailing  duty  petitions  and  preliminary 
determinations: 

5030  Plastic  animal  identification  tags  from  New 
Zealand 

Interstate  Commerce  Commission 

RULES 

Practice  and  procedure: 

4926  Motor  carrier  applications  and  temporary 
authority 

Railroad  car  service  orders;  various  companies: 
4934  Chicago,  Milwaukee,  St.  Paul  &  Pacific  Railroad 
Co.;  track  use  by  various  railroads 
NOTICES 

5091  Hearing  assignments 
Motor  carriers: 

5093  Fuel  costs  recovery,  expedited  procedures 
5093-  Permanent  authority  applications  (4  documents) 

5099 

5095  Petitions,  applications,  hnance  matters  (including 
temporary  authorities),  alternate  route  deviations, 
intrastate  applications,  gateways,  and  pack  and 
crate 

Railroad  operation,  acquisition,  construction,  etc.: 
5098  Louisiana  &  Arkansas  Railway  Co. 

Railroad  services  abandonment: 

5092  Illinois  Central  Gulf  Railroad  Co. 

5093  Montour  Railroad  Co. 

5095  St.  Louis-San  Francisco  Railway  Co. 

Justice  Department 

See  Immigration  and  Naturalization  Service; 
National  Institute  of  Justice;  Parole  Commission. 

Labor  Department 

See  also  Employment  Standards  Administration; 
Occupational  Safety  and  Health  Administration. 
PROPOSED  RULES 

4951  Service  Contract  Appeals  Board;  withdrawn 

Land  Management  Bureau 

RULES 

Grazing  administration: 

5784  Livestock  grazing  and  trespass;  grazing  use 
adjustments,  etc. 

5772  Land  use;  leases,  permits,  and  easements 

5794  Land  withdrawals;  procedures 

NOTICES 

Resource  management  plans: 

5082  Wilderness  study  and  reporting  schedules;  status 

of  current  planning  documents  and  projected 
new  planning  starts;  1982-1984  FY;  inquiry 
5088  Wilderness  review  of  public  lands  status 

Metric  Board 

NOTICES 

5101  Consumer  program;  final 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 

5104  Advisory  Council 


5104  Space  and  Terrestrial  Applications  Advisory 
Committee 

5104  Space  and  Terrestrial  Applications  Steering 
Committee 

National  Credit  Union  Administration 

NOTICES 

5123  Meetings;  Sunshine  Act 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Fuel  economy  standards,  average;  passenger 
automobile;  exemption: 

5022  Avanti  Motors  Corp. 

5012  Motor  vehicle  safety  rulemaking  and  research:  five- 
year  plan 

National  Institute  of  Justice 

NOTICES 

Grants  solicitation,  competitive  research: 

5100  Local  jail  and  its  use 

National  Oceanic  and  Atmospheric 

Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 

5032  Mullica  River  Estuarine  Sanctuary,  N.J.:  scoping 
meeting 

Meetings: 

5033  Gulf  of  Mexico  Fishery  Management  Council 

National  Park  Service 

PROPOSED  RULES 

5642  Alaska,  National  Park  System  units  in 

National  Science  Foundation 

NOTICES 

Meetings: 

5107  Advisory  Council 

5105-  Beha^oral  and  Neural  Sciences  Advisory 

5107  Committee  (5  dociunents) 

5106  Materials  Research  Advisory  Committee 

5105  Physics  Advisory  Committee 

5105-  Physiology.  Cell^ar  and  Molecular  Biology 

5107  Advisory  Committee  (3  documents) 

Nuclear  Regulatory  Commission 

RULES 

Plants  and  materials;  physical  protection: 

4858  Physical  security  events;  reporting 

NOTICES 
Meetings: 

5107-  Reactor  Safeguards  Advisory  Committee  (4 

5108  documents) 

Occupational  Safety  and  Health  Administration 

RULES 

4889  Carcinogens,  potential  occupational;  identification, 
classification,  and  regulation;  significance  of  risk 

Parole  Commission 

NOTICES 

5124  Meetings;  Sunshine  Act  (3  documents) 

Patent  and  Trademark  Office 

PROPOSED  RULES 
Patent  cases: 
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5001  Practice  rules;  reexamination  and  fee  provisions: 
advance  notice 

Pension  Benefit  Guaranty  Corporation 

RULES 

Multiemployer  plans: 

4894  Vested  benefits,  unfunded;  allocation;  interim 
4893  Pension  plan  termination;  filing  of  notices  of  intent; 
address  change 

Public  Health  Service 

RULES 

Grants: 

4918  Research  projects,  applicability  of  National 
Center  for  Health  Care  Technology  program 

PROPOSED  RULES 

Grants: 

5003  Sterilizations  (hysterectomies);  Federal  financial 

participation  in  State  claims;  requirements 

Research  and  Special  Programs  Administration, 

Transportation  Department 

RULES 

Hazardous  materials: 

5298  Radioactive  materials;  highway  routing 

NOTICES 

Hazardous  materials: 

5118  Applications;  exemptions,  renewals,  etc. 

Securities  and  Exchange  Commission 

NOTICES 

Hearings,  etc.: 

5109  Federated  Cash  Reserve  Trust 

5110  New  Hampshire  Ball  Bearings,  Inc. 

5110  Northeast  Utilities  et  al. 

5113  Security  Bond  Fund,  Inc.,  et  al. 

Self-regulatory  organizations;  proposed  rule 
changes: 

5111  American  Stock  Exchange,  Inc.  (2  documents) 

5112  Options  Clearing  Corp. 

5112  Paciflc  Stock  Exchange,  Inc.  (2  documents) 

Self-regulatory  organizations;  unlisted  trading 
privileges: 

5109  Boston  Stock  Exchange,  Inc. 

5110  Midwest  Stock  Exchange,  Inc. 

Small  Business  Administration 

PROPOSED  RULES 

4937  Business  loans;  preferred  lending  institutions; 
authority  delegation 

NOTICES 

Applications,  etc.: 

5115  Quidnet  Capital  Corp. 

5115  Southern  Orient  Capital  Corp. 

Disaster  areas: 

5115  Guam 

5114  Optional  peg  rate 

Social  Security  Administration 

RULES 

Financial  assistance  programs: 

4919  Eligibility;  equity  value  for  resources;  extension 
of  grace  period 

Social  Security  benefits  and  supplemental  security 
income: 

4869  Disability  determinations;  gainful  activity 
guidelines 
PROPOSED  RULES 
Supplemental  security  income: 


4949  Income,  earned;  advance  payments  by 

employers,  refunds  of  Federal  income  tax,  and 
sheltered  workshops  services  or  work  activities 
centers 

State  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

5115  Intelsat  headquarters  and  international  center 

expansion,  Washington,  D.C.;  meeting 

Surface  Mining  Reclamation  and  Enforcement 

Office 

RULES 

Permanent  program  submission;  various  States: 
4902  Oklahoma 

PROPOSED  RULES 

Permanent  program  submission;  various  States: 

4951  Illinois 

Textile  Agreements  Implementation  Committee 

NOTICES 

Wool  textiles: 

5033  China 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation 
Administration;  Federal  Highway  Administration; 
National  Highway  Traffic  Safety  Administration; 
Research  and  Special  Programs  Administration, 
Transportation  Department;  Urban  Mass 
Transportation  Administration. 

PROPOSED  RULES 

5588  Nondiscrimination  in  federally-assisted  programs 

NOTICES 

5438  Citizen  participation  in  local  transporation 
planning;  final  guidelines 

Treasury  Department 

See  Customs  Service:  Fiscal  Service;  Internal 
Revenue  Service. 

Urban  Mass  Transportation  Administration 

RULES 

5480  Buses;  emergency  stockpiling 
5808  Buy  America  requirements 
Planning: 

Urban  transportation  investment  policy  and 
procedure  with  FHWA,  etc.;  final  rule  and 
request  for  comments 

5820  Urban  initiatives  program;  funding  for  mass 
transportation  projects 

Urban  mass  transit  program  (section  5  formula): 
5476  Public  hearing  requirements  for  service  and  fare 
changes 

PROPOSED  RULES 

5815  Buy  America  requirements;  determination  of  origin; 
subcomponents  manufactured  in  U.S.  retain 
domestic  identity  and  definition  of  “final 
assembly” 

5394  Charter  bus  operations;  advance  notice 

5832  Technology  introduction  program;  grants  or  loans 

NOTICES 

Grants;  availability,  etc.: 

5119  Innovation  in  operating  procedures;  pilot 
program 
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Veterans  Administration 

NOTICES 

Meetings: 

5121  Educational  Allowances  Station  Committee 

Water  Resources  Council 

NOTICES 

Environmental  statements;  availability,  etc.: 
5121  Yadkin-Pee  Dee  River  Basin  level  B  Plan,  N.C. 
and  S.C. 


MEETINGS  ANNOUNCED  IN  THIS  ISSUE 


COMMERCE  DEPARTMENT 

National  Oceanic  and  Atmospheric 
Administration — 

5033  Gulf  of  Mexico  Fishery  Management  Coimcil,  San 
Antonio,  Texas,  3-3  and  3-4-81 
5032  Proposed  estuarine  sanctuary  at  Mullica  River, 

environmental  impact  statement,  Washington,  D.C., 
2-9-81 

ENERGY  DEPARTMENT 

5053  Industry  Advisory  Board  (LAB)  to  the  International 
Energy  Agency  (lEA),  Subcommittees  A  and  C, 
London,  England,  1-27-81 
Office  of  the  Secretary — 

5053  Draft  report  of  a  study  of  alternatives  to  the  Davis 
(West  Virginia]  pumped  storage  project, 
Washington,  D.C.,  2-5-81 

5053  Price  support  loans  for  municipal  waste  energy 
products,  Washington,  D.C.,  2-3-81 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration — 

5069  National  Advisory  Bodies,  February  meetings 

NATIONAL  AERONAUTICS  AND  SPACE 
ADMINISTRATION 

5104  NASA  Advisory  Council,  Informal  Ad  Hoc  Solar 
System  Exploration  Committee,  Pasadena,  Calif., 

1- 26  throu^  1-28-81 

5104  NASA  Advisory  Coimcil,  Space  and  Terrestrial 
Applications  Advisory  Committee,  Geodynamics 
and  Geology  Ad  Hoc  Informal  Advisory 
Subcommittee,  Washington,  D.C.,  2-9  through 

2- 11-81 

5104  Space  and  Terrestrial  Applications  Steering 
Committee  (STASC),  Proposal  Evaluation  Advisory 
Subcommittee,  Washington,  D.C.,  2-4-81 

NATIONAL  SCIENCE  FOUNDATION 
5106  Behavioral  and  Neural  Sciences  Advisory 

Committee,  Linguistics  Program  Subcommittee, 
Washington,  D.C.,  2-5  and  2-6-81 

5105  Behavioral  and  Neural  Sciences  Advisory 
Committee,  Memory  and  Cognitive  Processes 
Subcommittee,  Washington,  D.C.,  2-9  and  2-10-81 

5105  Behavioral  and  Neural  Sciences  Advisory 
Committee,  Neurobiology  Subcommittee, 
Washington,  D.C.,  2-9,  2-10,  2-12  and  2-13-81 


5106  Behavioral  and  Neural  Sciences,  Sensory 
Physiology  and  Perception  Subcommittee, 
Washington,  D.C.,  2-5  and  2-6-81 

5107  Behavioral  and  Neural  Sciences  Advisory 
Committee,  Social  and  Developmental  Psychology 
Subcommittee,  Washington,  D.C.,  2-12  and  2-13-81 

5106  Materials  Research  Advisory  Committee,  Facilities 
Subcommittee,  Washington,  D.C.,  2-9  and  2-10-81 

5107  National  Science  Foundation  Advisory  Council, 

Task  Group  No.  14,  Washington,  D.C.,  2-10-81 

5105  Physics  Advisory  Committee,  Washington,  D.C., 

2-5  through  2-7-81 

5107  Physiology,  Cellular,  and  Molecular  Biology 
Advisory  Committee,  Genetic  Biology 
Subcommittee,  Washington,  D.C.,  2-12  through 
2-14-81 

5106  Physiology,  Cellular,  and  Molecular  Biology 
Advisory  Committee,  Molecular  Biology,  Group  A 
Subcommittee,  Washington,  D.C.,  2-9  and  2-10-81 

5105  Physiology,  Cellular,  and  Molecular  Biology 
Advisory  Committee,  Regulatory  Biology 
Subcommittee,  Washington,  D.C.,  2-4  through 
2-6-81 

NUCLEAR  REGULATORY  COMMISSION 

5108  Reactor  Safeguards  Advisory  Committee,  Plant 
Features  Important  to  Safety  Subcommittee, 
Washington,  D.C.,  2-3-81 

5107  Reactor  Safeguards  Advisory  Committee,  NRC 
Safety  Research  Program  Subcommittee, 
Washington,  D.C.,  2-4-81 

5108  Reactor  Safeguards  Advisory  Committee, 

Regulatory  Activities  Subcommittee,  Washington, 
D.C.,  2-3-81 

5108  Reactor  Safeguards  Advisory  Committee,  Safety 
Philosphy,  Technical  and  Criteria  Subcommittee, 
Washington,  D.C.,  2-4-81 

STATE  DEPARTMENT 

5115  Federal  International  Center,  Washington,  D.C., 
2-4-81 

TRANSPORTATION  DEPARTMENT 

Federal  Highway  Administration — 

5118  Outdoor  Advertising  and  Motorist  Information 

National  Advisory  Committee,  Washington,  D.C, 
2-5  and  2-6,  3-5  and  3-6-81 

VETERANS  ADMINISTRATION 
5121  Educational  Allowances  Station  Committee, 
Nashville,  Tenn.,  2-10-81 

HEARINGS 

ENVIRONMENTAL  PROTECTION  AGENCY 
5001  Motor  vehicle  pollution  control,  waiver  of  oxides  of 
nitrogen  emission  standards,  Peugeot’s  application 
for  waiver  of  1982  oxides  of  nitrogens  (NOJ 
emission  standard,  2-2-81 

INTERIOR  DEPARTMENT 

Heritage  Conservation  and  Recreation  Service — 
5566  Archaeological  Resource  Protection  Act  of  1979, 

2-7,  2-14,  2-21,  2-28,  3-7  and  3-14-81 


X 
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CONSUMER  SUBJECT  LISTING 


The  following  items  have  been  identified  by  the 
issuing  agency  as  documents  of  particular 
consumer  interest.  This  listing  highlights  the  broad 
subject  area  of  consumer  interest  followed  by  the 
specific  subject  matter  of  the  document,  issuing 
agency,  and  document  category. 

SUPPLEMENTAL  SECURITY  INCOME 
4949  Earned  income;  Social  Security  Administation; 
Proposed  Rules. 

TRANSPORTATION 

Citizen  participation  in  local  transportation 
planning,  guidelines;  Transportation  Department; 
Notices. 
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Title  3 —  Executive  Order  12264  of  January  15,  1981 

The  President  On  Federal  Policy  Regarding  the  Export  of  Banned  or  Signifi¬ 

cantly  Restricted  Substances 


By  the  authority  vested  in  me  as  President  by  the  Constitution  of  the  United 
States  of  America,  and  in  order  to  further  the  foreign  policy  interests  of  the 
United  States  and  to  provide  for  effective  and  responsible  implementation  of 
the  Export  Administration  Act  of  1979  (50  U.S.C,  App.  2401  et.  seq.)  and  other 
statutes  insofar  as  they  relate  to  the  export  of  banned  or  significantly  restrict¬ 
ed  substances,  it  is  hereby  ordered  as  follows: 

1-1.  Scope  of  the  Order 

1-101.  For  the  purposes  of  this  Order,  the  term  “banned  or  significantly 
restricted  substance”  means: 

(a)  a  food  or  class  of  food  which 

(1)  is  adulterated,  as  defined  by  rules  or  orders  issued  under  Sec.  402  (a)  or  (c) 
(21  U.S.C.  342  (a)  or  (c)),  or 

(2)  is  in  violation  of  emergency  permit  controls  issued  under  Sec.  404  (21 
U.S.C.  344) 

of  the  Federal  Fond,  Drug,  and  Cosmetic  Act; 

(b)  a  drug  which  is 

(1)  adulterated,  as  defined  by  rules  or  orders  issued  under  Sec.  501  (a),  (b),  (c), 
or  (d)  (21  U.S.C.  351  (a),  (b),  (c),  or  (d)), 

(2)  misbranded,  as  dehned  by  rules  or  orders  issued  imder  Sec.  502(j)  (21 
U.S.C.  352(j))  or 

(3)  a  new  drug  or  new  animal  drug  for  which  an  approval  is  not  in  effect  under 
Sec.  505  (21  U.S.C.  355)  or  Sec.  512  (21  U.S.C.  360),  respectively, 

of  the  Federal  Food,  Drug,  and  Cosmetic  Act; 

(c)  an  antibiotic  drug  which  has  not  been  certihed  imder  Sec.  507  (21  U.S.C. 
357)  of  the  Federal  Food,  Drug,  and  Cosmetic  Act; 

(d)  a  drug  containing  insulin  which  has  not  been  certihed  imder  Sec.  506  (21 
U.S.C.  356)  of  the  Federal  Food,  Drug,  and  Cosmetic  Act; 

(e)  a  device  which 

(1)  is  adulterated,  as  defined  by  rules  or  orders  issued  under  Sec.  501(a)  (21 
U.S.C.  351(a)), 

(2)  is  misbranded,  as  defined  by  rules  or  orders  issued  under  Sec.  502(j)  (21 
U.S.C.  352(j)). 

(3)  does  not  conform  with  a  performance  standard  issued  under  Sec.  514  (21 
U.S.C.  360d), 

(4)  has  not  received  premarket  approval  under  Sec.  515  (21  U.S.C.  360e),  or 

(5)  is  banned  under  Sec.  516  (21  U.S.C.  360f) 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act; 

(f)  a  cosmetic  which  is  adulterated,  as  defined  by  rules  or  orders  issued  under 
Sec.  601  (21  U.S.C.  361)  of  the  Federal  Food,  Drug,  and  Cosmetic  Act; 
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(g)  a  food  additive  or  color  additive  which  is  deemed  unsafe  within  the 
meaning  of  Sec.  409  (21  U.S.C.  348)  or  Sec.  706  (21  U.S.C.  376),  respectively,  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act; 

(h)  a  biological  product  which  has  been  propagated  or  manufactured  and 
prepared  at  an  establishment  which  does  not  hold  a  license  as  required  by 
Sec.  351  (42  U.S.C.  262)  of  the  Public  Health  Service  Act; 

(i)  an  electronic  product  which  does  not  comply  with  a  performance  standard 
issued  under  Sec.  358  (42  U.S.C.  263f)  of  the  Public  Health  Service  Act; 

(j)  a  consumer  product  which 

(1)  does  not  comply  with  a  consumer  product  safety  standard  adopted  under 
Secs.  7  and  9  (15  U.S.C.  2056  and  2058)  other  than  one  relating  solely  to 
labeling, 

(2)  has  been  declared  to  be  a  banned  hazardous  product  under  Secs.  8  and  9 
(15  U.S.C.  2057  and  2058), 

(3)  presents  a  substantial  product  hazard  under  Sec.  15  (15  U.S.C.  2064),  or 

(4)  is  an  imminently  hazardous  consumer  product  under  Sec.  12  (15  U.S.C. 
2061) 

of  the  Consumer  Product  Safety  Act; 

(k)  a  fabric,  related  material,  or  product  which  does  not  comply  with  a 
flammability  standard  (other  than  one  relating  to  labeling)  adopted  under  Sec. 
4  (15  U.S.C.  1193)  of  the  Flammable  Fabrics  Act; 

(l)  a  product  which  is  a  banned  hazardous  substance  (including  a  children’s 
article)  under  Secs.  2  and  3  (15  U.S.C.  1261  and  1262)  of  the  Federal  Hazardous 
Substances  Act; 

(m) (l)  a  pesticide  which,  on  the  basis  of  potential  risks  to  human  health  or 
safety  or  to  the  environment, 

(A)  has  been  denied  registration  for  all  or  most  significant  uses  under  Sec. 
3(c)(6)  (7  U.S.C.  136a(c)(6)), 

(B)  has  been  classified  for  restricted  use  under  Sec.  3(d)(1)(C)  (7  U.S.C. 
136a(d)(l)(C)). 

(C)  has  had  its  registration  cancelled  or  suspended  for  all  or  most  significant 
uses  under  Sec.  6  (7  U.S.C.  136d), 

(D)  has  been  proceeded  against  and  seized  imder  Sec.  13(b)(3)  (7  U.S.C.  136k), 
or 

(E)  has  not  had  its  registration  cancelled,  but  requires  an  acknowledgement 
statement  under  Sec.  17(a)(2)  (7  U.S.C.  136o(a)(2)) 

of  the  Federal  Insecticide,  Fungicide,  and  Rodenticide  Act,  or 

(2)  a  pesticide  chemical  for  which  a  tolerance  has  been  denied  or  repealed 
under  Sec.  408  (21  U.S.C.  346(a))  of  the  Federal  Food,  Dnig,  and  Cosmetic  Act; 
and 

(n)  a  chemical  substance  or  mixture 

(1)  which  is  subject  to  an  order  or  injunction  issued  under  Sec.  5(f)(3)  (15 
U.S.C.  2604(f)(3)), 

(2)  which  is  subject  to  a  requirement  issued  under  Sec.  6(a)(1),  6(a)(2),  6(a)(5), 
or  6(a)(7)  (15  U.S.C.  2605(a)(1),  2605(a)(2),  2605(a)(5),  or  2605(a)(7))  or 

(3)  for  which  a  civil  action  has  been  brought  and  relief  granted  under  Sec.  7  (15 
U.S.C.  2606) 

of  the  Toxic  Substances  Control  Act. 

1-102.  Each  agency  that  is  responsible  for  the  administration  of  a  statute  or 
statutory  provision  referenced  in  Subsection  1-101  shall  compile  and,  within 
90  days  after  the  issuance  of  this  Order,  shall  publish  in  the  F^eral  Register  a 
list  of  those  substances  within  its  jurisdiction  that  are  banned  or  significantly 
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restricted  substances  as  defined  by  Subsection  1-101.  Each  agency  shall  revise 
the  list  of  banned  or  significantly  restricted  substances  within  its  jiuisdiction 
as  necessary  to  reflect  new  regulatory  actions  by  the  agency. 

1-2.  Regularization  of  Notification  Procedures 

1-201.  Each  agency  that  is  required  by  statute  to  notify,  or  to  be  apprised  of 
notifications  to,  foreign  countries  regarding  exports  of  baimed  or  significantly 
restricted  substances  to  those  countries  shall  adhere,  to  the  extent  not  incon¬ 
sistent  with  applicable  law,  to  the  following  procedures; 

(a)  Each  agency  shall  promptly  provide  to  the  Department  of  State  S’lrh 
information  regarding  an  export  of  baimed  or  significantly  restricted  sub¬ 
stances  to  a  foreign  government  as  is  required  by  statute  or  agency  regulation 
to  be  forwarded  to  the  foreign  government,  either  by  the  agency  or  by  another 
party  required  to  apprise  the  agency  of  its  notification,  and  by  the  notification 
forms  and  procedures  to  be  established  by  the  Department  of  State  pursuant 
to  Subsection  l-201(b].  As  soon  as  feasible  after  the  receipt  of  the  required 
information  from  an  agency,  the  Department  of  State  shall  transmit  the 
information  to  the  government  of  the  foreign  country  to  which  the  banned  or 
signihcantly  restricted  substance  is  to  be  exported. 

(b)  The  Department  of  State  shall  consult  with  affected  agencies  regarding  the 
format  and  content  appropriate  for  required  notiHcations  to  foreign  govern¬ 
ments  and  shall  establish,  within  90  days  after  the  issuance  of  this  Order, 
notification  forms  and  procedures.  At  a  minimum,  the  following  information 
shall  be  transmitted  to  foreign  governments  regarding  banned  or  significantly 
restricted  substances  to  be  exported  to  them  from  the  United  States: 

(1)  the  name  of  the  substance  to  be  exported; 

(2)  a  concise  summary  of  the  agency’s  regulatory  actions  regarding  that 
substance,  including  the  statutory  authority  for  such  actions  and  the  timetable 
for  any  further  actions  that  are  planned;  and, 

(3)  a  concise  summary  of  the  potential  risks  to  human  health  or  safety  or  to  the 
environment  that  are  the  grounds  for  the  agency’s  actions. 

In  addition,  to  the  extent  deemed  appropriate  by  the  agency  with  jurisdiction 
over  the  banned  or  significantly  restricted  substance  to  be  exported,  copies  of 
additional  documents  may  be  forwarded  to  a  foreign  government,  either  at  the 
same  time  as  or  subsequent  to  the  required  notification,  to  assist  the  foreign 
government  in  its  assessment  of  the  nature  and  extent  of  the  risks  associated 
with  the  substance. 

(c)  With  respect  to  each  required  notification  regarding  an  export  of  a  banned 
or  significantly  restricted  substance,  each  agency  shall  identify  for  the  Depart¬ 
ment  of  State  the  persons  or  offices  within  that  agency  to  be  contacted  in  the 
event  that  the  foreign  government  receiving  the  notification  wishes  to  obtain 
through  the  Department  of  State  additional  information  regarding  the  risks  of, 
or  regulatory  actions  taken  with  respect  to,  the  banned  or  significantly 
restricted  substance  that  is  the  subject  of  the  notification. 

(d)  When  it  is  required  by  statute  or  agency  regulation  that  a  foreign  govern¬ 
ment  acknowledge  that  it  has  received  notification  of  an  export  of  banned  or 
significantly  restricted  substances,  express  approval  of  the  export,  or  make 
any  other  type  of  response  to  notification,  the  notification  shall  advise  the 
foreign  government  that  its  response  should  be  directed  to  the  Department  of 
State  for  transmittal  to  the  agency. 

1-202.  The  procedures  established  by  Subsection  1-201  shall  not  preclude  an 
agency  from  contacting  a  foreign  government  directly  regarding  the  export  of 
banned  or  significantly  restricted  substances  to  that  country,  providing  that 
such  contacts  are  supplementary  to,  rather  than  substitutes  for,  adherence  to 
the  procedures  established  by  Subsection  1-201. 

1-203.  Each  United  States  embassy  shall  maintain  on  file,  for  a  period  of  one 
year  after  transmission,  copies  of  the  notifications  transmitted  through  the 
Department  of  State  to  the  government  of  the  foreign  country  in  which  the 
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embassy  is  located,  as  well  as  lists  of  United  States  agency  contact  points 
sent  to  the  Department  of  State  in  connection  with  those  notifications. 

1-3.  Export  Control  Procedures 

1-301.  It  is  the  intent  of  this  Order  to  rely  primarily  on  the  notification 
procedures,  annual  report,  and  participation  in  international  efforts  provided 
for  in  Sections  1-2, 1-4,  and  1-5,  respectively,  in  implementing  the  Order,  and 
to  resort  to  the  imposition  of  export  controls  only  in  a  very  few  instances. 
Specifically,  export  controls  should  be  limited  to  extremely  hazardous  sub¬ 
stances,  as  determined  by  the  agency  primarily  responsible  for  regulating  a 
substance  on  the  basis  of  the  record  compiled  in  connection  with  regulatory 
action  taken  by  that  agency  concerning  that  substance — 

(a)  which  represent  a  substantial  threat  to  human  health  or  safety  or  to  the 
environment, 

(b)  the  export  of  which  would  cause  clear  and  significant  harm  to  the  foreign 
policy  interests  of  the  United  States,  and 

(c)  for  which  export  licenses  would  be  granted  only  in  exceptional  cases. 

Export  controls  shall  not  be  applied  to  substances  specified  in  Sections  1- 
101(b)(3),  l-101(e)(4),  and  l-101(m)(l)(E)  of  this  Order.  Nor  shall  export  con¬ 
trols  be  applied  to  “medicine  or  medical  supplies,”  which  are  excluded  from 
such  controls  by  Section  6(f)  of  the  Export  Administration  Act  of  1979  (50 
U.S.C.  App.  2405(f)).  For  the  purposes  of  this  Order  the  phrase  “medicine  or 
medical  supplies”  shall  be  construed  so  as  to  permit  consideration  for  inclu¬ 
sion  on  the  Commodity  Control  List  of  drugs  and  devices  within  the  categories 
specified  in  Subsection  l-lOl(b-e)  and  representing  a  substantial  threat  to 
human  health  or  safety  or  to  the  environment.  Wherever  practicable,  export 
controls  should  be  no  more  restrictive  than  the  controls  applicable  to  domestic 
commerce  and  use. 

1-302.  Within  90  days  after  the  issuance  of  this  Order,  the  Department  of 
Commerce  shall  develop  for  interagency  review  proposed  regulations  to 
govern  its  consideration  of  applications  for  licenses  to  export  banned  or 
significantly  restricted  substances  included  on  the  Commodity  Control  List. 
WMthin  120  days  after  the  issuance  of  this  Order,  the  Department  of  Commerce 
shall  publish  the  proposed  regulations  in  the  Federal  Register  for  public 
comment. 

1-303.  In  accord  with  its  statutory  role  under  the  Export  Administration  Act, 
and  consistent  with  the  policy  and  standards  enunciated  in  Subsection  1-301, 
the  Department  of  State  shall  identify,  subject  to  the  concurrence  of  the 
Department  of  Commerce,  candidates  for  inclusion  on  the  Commodity  Control 
List.  If  the  Department  of  State  and  Department  of  Commerce  are  unable  to 
agree  on  the  inclusion  on  the  Commodity  Control  List  of  a  particular  sub¬ 
stance,  the  matter  shall  be  referred  to  the  President. 

1-304.  In  order  to  assist  the  Department  of  State  in  the  development  of  its 
advice  to  the  Department  of  Commerce  under  subsection  1-303,  there  is 
hereby  established  an  interagency  task  force,  to  be  chaired  by  the  Department 
of  State.  The  task  force  shall  consist  of  representatives  of  the  following 
agencies: 

(a)  Department  of  State. 

(b)  Department  of  Commerce. 

(c)  Environmental  Protection  Agency. 

(d)  Food  and  Drug  Administration,  Department  of  Health  and  Human  Services. 

(e)  Consumer  Product  Safety  Commission. 

(f)  Office  of  the  U.S.  Special  Trade  Representative. 

The  Department  of  State,  as  chair  of  the  task  force,  may  invite  representatives 
of  non-member  agencies  to  participate  from  time  to  time  in  the  functions  of  the 
task  force.  The  task  force  shall  provide  technical  advice  to  the  Department  of 
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State  as  to  which  substances  should  be  considered  candidates  for  inclusion  on 
the  Commodity  Control  List.  The  task  force  shall  endeavor  to  reach  consensus 
on  its  advice,  consistent  with  the  policy  and  standards  enunciated  in  Subsec¬ 
tion  1-301. 

1-305.  To  the  extent  possible,  within  the  limits  of  available  information  and 
consistent  with  the  policy  and  standards  enunciated  in  Subsection  1-301,  the 
task  force  shall  consider,  with  respect  to  each  banned  or  signiHcantly  restrict¬ 
ed  substance  that  is  proposed  for  inclusion  on  the  Commodity  Control  List  by 
a  member  of  the  task  force: 

(a)  the  type,  extent,  and  severity  of  the  potential  detrimental  effects  of  the 
substance; 

(b)  the  likelihood  of  the  effects; 

(c)  the  duration  of  the  effects; 

(d)  the  ability  of  foreign  countries  to  avoid  or  mitigate  the  effects; 

(e)  the  availability  of  the  substance  from  sources  other  than  the  United  States; 

(f)  the  availability  of  other  substances  or  methods  that  would  serve  the  same 
purposes  as  the  substance;  and, 

(g)  the  importance  of  the  benebcial  uses  of  the  substances. 

1-306.  Before  deciding  whether  to  grant  a  validated  license  for  the  export  of 
any  banned  or  significantly  restricted  substance  that  is  included  on  the 
Commodity  Control  List,  the  Department  of  Commerce  shall  consult  with  the 
Department  of  State,  the  agency  with  domestic  regulatory  authority,  and  any 
other  agency  deemed  relevant  by  the  Department  of  Commerce.  Such  consul¬ 
tation  by  the  Department  of  Commerce  is  necessary  within  the  meaning  of 
Section  10(a)(3)  of  the  Export  Administration  Act  of  1979  (50  U.S.C.  App. 
2409(a)(3)).  The  Department  of  State  shall  not  recommend  issuing  a  license 
unless  (1)  it  has  determined  that  the  export  would  not  cause  clear  and 
signiHcant  harm  to  the  foreign  policy  interests  of  the  United  States  and  (2) 
after  appropriate  consultations,  it  has  received  no  objections  to  the  export 
from  the  government  of  the  foreign  country  to  which  the  banned  or  significant¬ 
ly  restricted  substance  is  to  be  exported.  The  findings  and  recommendations 
of  the  Department  of  State  shall  be  conveyed  in  writing  to  the  Department  of 
Commerce. 

1-307.  Except  to  the  extent  supplemented  or  further  detailed  by  this  Order,  the 
procedures  established  by  the  Export  Administration  Act  of  1979  (50  U.S.C. 
App.  2401  et.  569.),  including  required  consultations  with  industry,  shall  be 
followed  in  all  their  particulars  in  the  utilization  of  export  control  authority  on 
foreign  policy  grounds  with  respect  to  banned  or  significantly  restricted 
substances. 

1-4.  Annual  Report  on  Regulatory  Actions 

1-401.  The  Regulatory  Council  shall  compile  each  yeaf*a  report  that 

(a)  summarizes  all  final  regulatory  actions  of  the  types  described  in  Subsec¬ 
tion  1-101  that  were  taken  by  Federal  agencies  by  the  end  of  the  previous 
calendar  year,  including  those  antedating  that  calendar  year  but  continuing  in 
force,  and  that  are  of  significant  international  interest; 

(b)  summarizes  all  proposed  regulatory  actions  of  the  types  described  in 
Subsection  1-101  that  were  pending  before  agencies  at  the  end  of  the  previous 
calendar  year  and  that  are  of  significant  international  interest; 

(c)  indicates  generally  what  additional  information  is  available  with  respect  to 
each  of  the  final  or  proposed  regulatory  actions  listed  and  how  such  informa¬ 
tion  may  be  obtained;  and 

(d)  contains  such  information  as  the  Council,  in  consultation  with  affected 
agencies,  determines  is  appropriate  to  include  regarding  substances  the  use  of 
which  in  the  United  States  is  not  generally  banned  but,  on  the  basis  of 
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potential  risks  to  human  health  or  safety  or  to  the  environment,  is  subject  to 
maximum  exposure  levels  or  other  restrictions  or  conditions. 

1-402.  Each  agency  shall  provide  to  the  Regulatory  Council  the  information 
necessary  for  the  preparation  of  the  annual  report  on  regulatory  actions.  The 
Regulatory  Council  shall  establish,  after  consultation  with  affected  agencies 
and  within  90  days  after  the  issuance  of  this  Order,  a  standard  format  and 
timetable  for  the  submission  of  information  by  the  agencies. 

1-403.  The  Regulatory  Council  shall  publish  the  report  required  by  subsection 
1-401  in  the  Federal  Register  by  March  1  of  each  year,  and  the  Department  of 
State  shall  distribute  copies  of  the  report  to  foreign  countries  and  to  appropri¬ 
ate  public  and  private  international  organizations  as  soon  as  feasible  after  its 
publication. 

1-5.  Participation  in  International  Efforts 

1-501.  The  Department  of  State,  and  other  agencies  and  officials  of  the  United 
States  government  in  consultation  with  the  Department  of  State,  shall  encour¬ 
age  and  participate  actively  in  international  efforts  to  develop  improved 
worldwide  hazard  alert  systems,  export  notification  programs,  uniform  hazard 
labeling,  and  other  common  standards  and  practices  with  respect  to  the  export 
of  banned  or  significantly  restricted  substances. 

1-6.  Evaluation 

1-601.  The  Council  on  Environmental  Quality,  the  Department  of  State,  and 
the  Department  of  Commerce,  in  consultation  with  agencies  affected  by  this 
Order,  shall  submit  to  the  President  18  months  after  the  effective  date  of  the 
Order  and  annually  thereafter,  a  report  summarizing  U.S.  agency  activities 
pursuant  to  the  Order,  evaluating  the  effectiveness  of  the  Order,  and  making 
any  recommendations  that  are  deemed  appropriate. 

1-7.  Trade  Secret  Protection 

1-701.  Trade  secrets  or  other  confidential  commercial  or  financial  information 
that  pertain  to  a  banned  or  significantly  restricted  substance  to  be  exported 
shall  not  be  forwarded  to  a  foreign  government  in  the  notifications  or  other 
documents  prepared  pursuant  to  this  Order  unless  authorized  or  required  by 
existing  law. 


WHITE  HOUSE, 
January  15,  1981. 

[FR  Doc.  81-2038 
Filed  1-15-81;  3:24  pm] 

Billing  code  3195-01-M 


EDITORIAL  NOTE:  The  President’s  statement  of  Jan.  15, 1981,  on  signing  Executive  Order  12264,  is 
printed  in  the  Weekly  Compilation  of  Presidential  Documents  (vol.  17,  no.  3). 
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Executive  Order  12265  of  January  15,  1981 

Providing  for  Enhancement  and  Coordination  of  Federal  Con¬ 
sumer  Programs 

By  the  authority  vested  in  me  as  President  by  the  Constitution  of  the  United 
States  of  America,  and  in  order  to  enlarge  the  membership  of  the  Consumer 
Affairs  Council  from  twelve  to  twenty-four.  Section  1-102  of  Executive  Order 
No.  12160  of  September  26,  1979,  is  hereby  amended  to  read  as  follows: 

“1-102.  The  Council  shall  consist  of  representatives  of  the  following  agencies 
and  such  other  officers  or  employees  of  the  United  States  as  the  President  may 
designate  as  members: 

(a)  Department  of  Agriculture. 

(b)  Department  of  Commerce. 

(c)  Department  of  Defense. 

(d)  Department  of  Energy. 

(e)  Department  of  Health  and  Human  Services. 

(f)  Department  of  Housing  and  Urban  Development. 

(g)  Department  of  the  Interior. 

(h)  Department  of  Justice. 

(i)  Department  of  Labor. 

(j)  Department  of  State. 

(k)  Department  of  Transportation. 

(l)  Department  of  the  Treasury. 

(m)  ACTION  Agency. 

(n)  Administrative  Conference  of  the  United  States. 

(o)  Community  Services  Administration. 

(p)  Department  of  Education. 

(q)  Environmental  Protection  Agency. 

(r)  Equal  Employment  Opportunity  Commission. 

(s)  Federal  Emergency  Management  Agency. 

(t)  General  Services  Administration. 

(u)  Small  Business  Administration. 
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(v)  Tennessee  Valley  Authority. 

(w)  Veterans  Administration. 

(x)  Commission  on  Civil  Rights  is  invited  to  participate. 

Each  agency  on  the  Council  shall  be  represented  by  the  head  of  the  agency  or 
by  a  senior-level  official  designated  by  the  head  of  the  agency.”. 


THE  WHITE  HOUSE, 
January  15,  1981. 

|FR  Doc.  81-2039 
Filed  1-15-81:  3:25  pm) 
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Presidential  Documents 


Executive  Order  12266  of  January  15,  1981 

Food  Security  Wheat  Reserve 


By  the  authority  vested  in  me  as  President  of  the  United  States  of  America  by 
Section  302(a]  of  the  Food  Security  Wheat  Reserve  Act  of  1980  (Title  III  of  the 
Agricultural  Act  of  1980  (Public  Law  96-494)),  it  is  hereby  ordered  as  follows: 

1-101.  There  is  hereby  established  a  Food  Security  Wheat  Reserve  composed 
of  a  reserve  stock  of  wheat,  which  shall  not  exceed  four  million  metric  tons. 

1-102.  The  Secretary  of  Agriculture  is  responsible  for  designating,  in  accord¬ 
ance  with  Section  302  of  the  Food  Security  Wheat  Reserve  Act  of  1980,  the 
specific  reserve  stocks  of  wheat  which  shall  comprise  the  Food  Secmity 
Wheat  Reserve. 


THE  WHITE  HOUSE, 
January  15,  1981. 
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Executive  Order  12267  of  January  15,  1981 

Amending  the  Generalized  System  of  Preferences 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  statutes  of 
the  United  States  of  America,  including  Title  V  and  Section  604  of  the  Trade 
Act  of  1974,  as  amended  (19  U.S.C.  2461  et  seq.',  19  U.S.C.  2483),  and  in  order 
(1)  to  provide  for  the  continuation,  to  the  greatest  extent  possible,  of  preferen¬ 
tial  treatment  under  the  Generalized  System  of  Preferences  (GSP)  for  articles 
which  are  currently  eligible  for  such  treatment  from  countries  designated  as 
beneticiary  developing  countries,  notwithstanding  the  changes  to  the -Tariff 
Schedules  of  the  United  States  (TSUS)  (19  U.S.C.  1202)  which  have  resulted 
from  the  recent  enactment  of  legislation,  (2)  to  remove  certain  items  from 
preferential  treatment,  (3)  to  make  technical  corrections  to  Executive  Order 
No.  11888,  of  November  24,  1975,  as  amended,  and  (4)  to  make  conforming 
moditications  to  the  TSUS,  it  is  hereby  ordered  as  follows: 

1-101.  The  Tariff  Schedules  of  the  United  States  are  moditied  by  amending  the 
article  description  for  item  652.97  by  adding  “and  parts  thereof’  to  the  present 
article  description  therefor. 

1-102.  Annex  II  of  Executive  Order  No.  11888  of  November  24,  1975,  as 
amended,  listing  articles  that  are  eligible  for  benefits  of  the  GSP  when 
imported  from  any  designated  beneficiary  country  is  further  amended  as 
provided  in  the  Annex  to  this  Order. 

1-103.  Annex  III  of  Executive  Order  No.  11888,  as  amended,  listing  articles 
that  are  eligible  for  benefits  of  the  GSP  when  imported  fi'om  all  designated 
beneficiary  countries  except  those  specified  in  General  Headnote  3(c)(iii)  of 
the  TSUS,  is  further  amended  by  deleting  items  176.17  and  520.35  therefi^m. 

1-104.  General  Headnote  3(c)(iii)  of  the  TSUS,  listing  articles  that  are  eligible 
for  benefits  of  the  GSP  except  when  imported  fi'om  the  beneficiary  countries 
listed  opposite  those  articles,  is  amended  by  deleting  therefrom  the  following: 

“176.17 .  Philippines 

520.35 . . . . .  Thailand”. 


1-105.  The  amendments  made  with  respect  to  items  470.15,  470.18,  470.25, 
470.55,  708.51,  708.52,  and  725.38  by  Section  1-102  of  this  Order  shall  be 
effective  as  to  articles  that  are  both  (1)  imported  on  or  after  January  1,  1976, 
and  (2)  entered,  or  withdrawn  fi'om  warehouse  for  consumption,  on  or  after 
October  17, 1980,  and  as  to  which  the  liquidations  of  the  entries  or  withdraw¬ 
als  have  not  become  final  and  conclusive  imder  Section  514  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1514). 

1-106.  The  amendments  made  with  respect  to  items  407.15,  407.16,  and  408.31 
by  Section  1-102  of  this  Order  shall  be  effective  as  to  articles  that  are  both  (1) 
imported  on  or  after  January  1,  1976,  and  (2)  entered,  or  withdrawn  from 
warehouse  for  consiunption,  on  or  after  December  2, 1980,  and  as  to  which  the 
liquidations  of  the  entries  or  withdrawals  have  not  become  final  and  conclu¬ 
sive  under  Section  514  of  the  Tariff  Act  of  1930  (19  U.S.C.  1514). 
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1-107.  The  amendments  made  by  this  Order,  with  the  exception  of  those  listed 
in  Sections  1-105  and  1-106  shall  be  effective  as  to  articles  that  are  both  (1) 
imported  on  or  after  January  1,  1976  and  (2)  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after  January  16, 1981. 


THE  WHITE  HOUSE, 
January  15,  1981. 


ANNEX 

Annex  II  to  Executive  Order  No.  11888,  as  amended,  is  further  amended — 
(a)  by  deleting  the  following  TSUS  item  numbers: 


106.80 

240.03 

413.96 

649.39 

107.76 

240.06 

417.30 

708.51 

125.70 

251.49 

437.00 

708.52 

153.02 

252.79 

437.24 

725.10 

153.08 

304.04 

470.15 

725.38 

156.45 

373.22 

470.25 

760.65 

240.00 

407.15 

470.55 

and 

(b)  by  adding,  in  numerical  sequence,  the  following  TSUS  item  numbers: 
407.16  408.31  412.96  470.18 

[FR  Doc.  81-2042 
Filed  1-15-81:  3:37  pm] 
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Executive  Order  12268  of  January  15,  1981 

Hostage  Relief  Act  of  1980 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  statutes  of 
the  United  States  of  America,  including  the  Hostage  Relief  Act  of  1980  (Public 
Law  96-449;  94  Stat.  1967;  5  U.S.C.  5561  note)  and  Section  301  of  Title  3  of  the 
United  States  Code,  and  in  order  to  provide  for  the  implementation  of  that 
Act,  it  is  hereby  ordered  as  follows: 

1-101.  The  functions  vested  in  the  President  by  Sections  103, 104, 105  and  301 
of  the  Hostage  Relief  Act  of  1980  (5  U.S.C.  5561  note)  are  delegated  to  the 
Secretary  of  State. 

1-102.  The  Secretary  of  State  shall  consult  with  the  heads  of  appropriate 
Executive  agencies  in  carrying  out  the  functions  in  Sections  103, 104,  and  105 
of  the  Act. 


THE  WHITE  HOUSE, 
January  15,  1981. 


(FR  Doc.  81-2043 
Filed  l-lS-81;  3:28  pm] 
Billing  code  3195-01-M 


Federal  Register  /  Vol.  46,  No.  12  /  Monday,  January  19, 1981  /  Presidential  Documents  4673 

Presidential  Documents 


Executive  Order  12269  of  January  15,  1981 

President’s  Committee  on  Small  Business  Policy 


By  the  authority  vested  in  me  as  President  by  the  Constitution  of  the  United 
States  of  America,  and  in  order  to  establish,  in  accord  with  the  Federal 
Advisory  Committee  Act,  as  amended  (5  U.S.C.  App.  I),  an  advisory  commit¬ 
tee  on  the  recommendations  of  the  White  House  Conference  on  Small  Busi¬ 
ness,  it  is  hereby  ordered  as  follows: 

1-101.  There  is  established  a  President’s  Committee  on  Small  Business  Policy 
which  shall  be  composed  of  seven  members  appointed  by  the  President. 

1-102.  The  Committee  shall  advise  the  President,  through  the  Administrator  of 
the  Small  Business  Administration,  on  appropriate  responses  to  the  recom¬ 
mendations  of  the  White  House  Conference  on  Small  Business. 

1-103.  The  Administrator  of  the  Small  Business  Administration  shall  provide 
the  Committee  with  such  administrative  services  and  support  as  may  be 
necessary. 

1-104.  Notwithstanding  the  provisions  of  any  other  Executive  Order,  the 
functions  of  the  President  under  the  Federal  Advisory  Committee  Act  (5  U.S.C. 
App.  I],  except  that  of  reporting  annually  to  the  Congress,  which  are  applica¬ 
ble  to  the  Committee,  shall  be  performed  by  the  Administrator  of  the  Small 
Business  Administration  in  accordance  with  guidelines  and  procedures  estab¬ 
lished  by  the  Administrator  of  General  Services. 

1-105.  The  Committee  shall  terminate  on  December  31,  1982,  unless  sooner 
extended. 


THE  WHITE  HOUSE, 
January  15,  1981. 

[FR  Doc.  81-2044 
Filed  1-15-81:  3:29  pm] 
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Executive  Order  12270  of  January  15,  1981 

President’s  Council  on  Spinal  Cord  Injury 


By  the  authority  vested  in  me  as  President  by  the  Constitution  of  the  United 
States  of  America,  and  in  order  to  establish,  in  accord  with  the  Federal 
Advisory  Committee  Act,  as  amended  (5  U.S.C.  App.  1),  an  advisory  commit¬ 
tee  on  spinal  cord  injury,  it  is  hereby  ordered  as  follows: 

1-101.  There  is  established  a  President’s  Council  on  Spinal  Cord  Injury  which 
shall  be  composed  of  twelve  members  appointed  by  the  President. 

1-102.  The  Committee  shall  advise  the  President,  through  the  Secretary  of 
Education,  on  appropriate  responses  to  the  goals  of  prevention,  diagnosis, 
treatment,  and  reversal  of  spinal  cord  injury. 

1-103.  The  Secretary  of  Education  shall  provide  the  Council  with  such  admin¬ 
istrative  services  and  support  as  may  be  necessary. 

1-104.  Notwithstanding  the  provisions  of  any  other  Executive  Order,  the 
functions  of  the  President  under  the  Federal  Advisory  Committee  Act  (5  U.S.C. 
App.  I),  except  that  of  reporting  annually  to  the  Congress,  which  are  applica¬ 
ble  to  the  Coimcil,  shall  be  performed  by  the  Secretary  of  Education  in 
accordance  with  guidelines  and  procedures  established  by  the  Administrator 
of  General  Services. 

1-105.  The  Committee  shall  terminate  on  December  31,  1981,  unless  sooner 
extended. 


|FR  Doc.  81-2045 
Filed  1-15-81:  3:30  pm] 
Billing  code  3195-01-M 
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Executive  Order  12271  of  January  15,  1981 

Continuance  of  Certain  Federal  Advisory  Committees 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  statutes  of 
the  United  States  of  America,  in  accordance  with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  as  amended  (5  U.S.C.  App.  I),  and  in  order  to  correct 
typographical  errors,  it  is  hereby  ordered  as  follows; 

1-101.  So  much  of  Section  l-lOl(h)  of  Executive  Order  No.  12258  (relating  to 
the  President’s  Advisory  Committee  for  Women)  that  reads  “Executive  Order 
No.  12050”  is  corrected  to  read  “Executive  Order  No.  12135”. 

1-102.^0  much  of  Section  l-lOl(o)  of  Executive  Order  No.  12258  (relating  to 
the  Federal  Advisory  Council  on  Occupational  Safety  and  Health)  that  reads 
“Executive  Order  No.  12195”  is  corected  to  read  “Executive  Order  No.  12196”. 


THE  WHITE  HOUSE, 
January  15,  1981. 


(FR  Doc.  81-2046 
Filed  1-15-81;  3:31  pm] 
Billing  code  319S-01-M 
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Proclamation  4816  of  January  15,  1981 

American  Heart  Month,  1981 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Diseases  of  the  heart  and  blood  vessels  afflict  40  million  Americans,  cause 
950,000  deaths  annually,  and  cost  the  Nation  more  than  $60  billion  each  year 
in  lost  wages  and  productivity  and  in  direct  costs  of  medical  care. 

Cardiovascular  diseases,  still  our  Nation’s  leading  cause  of  death,  have  been 
the  target  of  a  continuing  national  effort  since  1948.  Leading  this  assault  on 
illness,  disability,  and  premature  death  are  the  American  Heart  Association,  a 
private  health  organization  supported  by  individual  contributions,  and  the 
National  Heart,  Lung  and  Blood  Institute,  part  of  the  National  Institutes  of 
Health,  a  Federal  agency  supported  by  tax  dollars.  For  more  than  30  years,  the 
two  organizations  have  worked  closely  together  conducting  and  supporting 
research,  training,  education  and  community  service  directed  against  heart 
diseases.  In  that  joint  effort,  they  have  enlisted  tiie  cooperation  and  resources 
of  numerous  organizations  and  agencies — ^both  public  and  private. 

Diseases  of  the  heart  and  blood  vessels  remain  the  number  one  killer  in  the 
United  States,  but  we  have  made  substantial  and  heartening  progress  toward 
reducing  the  devastating  toll.  Deaths  from  coronary  heart  disease  have  de¬ 
clined  by  25  percent  during  the  past  decade.  Deaths  from  stroke  have  declined 
by  37  percent  during  the  same  period.  These  dramatic  declines  are  a  signifi¬ 
cant  factor  in  the  marked  increase  over  the  past  decade  in  life  expectancy  for 
all  Americans. 

We  have  developed  a  much  better  understanding  of  the  disease  process  and  in 
the  detection  and  treatment  of  cardiovascular  disease.  As  a  people,  we  have 
improved  our  overall  health  practices.  For  example,  there  has  been  a  sharp 
drop  in  cigarette  smoking  among  middle-aged  men  who  are  at  the  highest  risk 
of  heart  attack.  There  has  been  much  progress  in  the  control  of  high  blood 
pressure  which  is  the  major  cause  of  stroke  and  gratifying  and  productive 
changes  in  our  approach  to  diet  and  physical  fitness. 

We  still  have  a  long  way  to  go  before  diseases  of  the  heart  and  blood  vessels 
are  brought  under  control  or  eliminated  as  a  major  cause  of  suffering  and 
premature  death.  In  recognition  of  the  seriousness  of  this  menace  to  the 
Nation’s  health  and  well-being,  and  to  encourage  the  consolidation  and 
extension  of  our  efforts  against  cardiovascular  disease,  the  Congress,  by  joint 
resolution  approved  December  3G,  1963  (77  Stat.  843;  36  U.S.C.  169b)  has 
requested  the  President  to  issue  annually  a  proclamation  designating  February 
as  American  Heart  Month. 
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NOW.  THEREFORE,  I.  JIMNIY  CARTER,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  month  of  February  1981,  as  American  Heart 
Month.  I  invite  the  Governors  of  the  States,  the  Commonwealth  of  Puerto  Rico, 
the  officials  of  other  areas  subject  to  the  jurisdiction  of  the  United  States,  and 
the  American  people,  to  join  with  me  in  reaffirming  our  commitment  to  the 
fight  against  cardiovascular  disease. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day  of 
January,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  fifth. 


[FR  Doc.  81-2124 
Filed  1-16-81;  10:40  am] 
Billing  code  3195-01-M 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
CFR  Part  910 

[Lemon  Reg.  288,  and  Lemon  Reg.  287, 
Amendment  1] 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  This  action  establishes  the 
quantity  of  Califomia-Arizona  lemons 
that  may  be  shipped  to  the  fresh  market 
during  the  period  January  18-24, 1981, 
and  increases  the  quantity  of  such 
lemons  that  may  be  so  shipped  during 
the  period  January  11-17.  Such  action  is 
needed  to  provide  for  orderly  marketing 
of  fresh  lemons  for  the  period  specified 
due  to  the  marketing  stiuation 
confronting  the  lemon  industry. 
dates:  The  regulation  becomes  effective 
January  18, 1981  and  the  amendment  is 
effective  for  the  period  January  11-17, 
1981. 

FOR  FURTHER  INFORMATION  CONTACT. 

William  J.  Doyle.  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  Findings. 
This  regulation  and  amendment  are 
issued  under  the  marketing  agreement, 
as  amended,  and  Order  No.  910,  as 
amended  (7  CFR  Part  910),  regulating  the 
handling  of  lemons  grown  in  California 
and  Arizona.  The  agreement  and  order 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  The  action 
is  based  upon  the  recommendations  and 
information  submitted  by  the  Lemon 
Administrative  Committee  and  upon 
other  available  information.  It  is  hereby 
found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  act. 


This  action  is  consistent  with  the 
marketing  policy  for  1980-81  which  was 
designated  significant  under  the 
procedures  of  Executive  Order  12044. 

The  marketing  policy  was  recommended 
by  the  committee  following  discussion 
at  a  public  meeting  on  July  8, 1980.  A 
final  impact  analysis  on  the  marketing 
policy  is  available  from  William  J. 

Doyle,  Acting  Chief,  Fruit  Branch,  F&V, 
AMS,  USDA,  Washington,  D  C.  20250, 
telephone  202-447-5975. 

The  committee  met  again  publicly  on 
January  13, 1981,  at  Los  Angeles, 
California,  to  consider  the  current  and 
prospective  conditions  of  supply  and 
demand  and  reconunended  a  quantity  of 
lemons  deemed  advisable  to  be  handled 
during  the  specified  weeks.  The 
committee  reports  the  demand  for 
lemons  is  easier. 

It  is  further  found  that  there  is 
insufficient  time  between  the  date  when 
information  became  available  upon 
which  this  regulation  and  amendment 
are  based  and  when  the  actions  must  be 
taken  to  warrant  a  60  day  comment 
period  as  recommended  in  E.0. 12044, 
and  that  it  is  impracticable  and  contrary 
to  the  public  interest  to  give  preliminary 
notice,  engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553],  and  the  amendment 
relieves  restrictions  on  the  handling  of 
lemons.  It  is  necessary  to  effectuate  the 
declared  purposes  of  the  act  to  make 
these  regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  times. 

1.  Section  910.588  is  added  as  follows: 

§  910.588  Lemon  regulation  288. 

(a)  The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  January  18, 
1981,  through  January  24, 1981,  is 
established  at  215,000  cartons. 

(b)  As  used  in  this  section,  “handled” 
and  “cartons”  mean  the  same  as  defined 
in  the  marketing  order. 

2.  Paragraph  (a)  of  §  910.587  Lemon 
Regulation  287  (46  FR  2336)  is  amended 
to  read  as  follows: 

§  910.587  Lemon  regulation  287. 

(a)  the  quantity  of  lemons  grown  in 
California  and  Arizona  whidi  may  be 
handled  during  the  period  January  11, 
1981,  through  January  17, 1981  is 
established  at  235,000  cartons. 
***** 


(Secs.  1-19, 48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  January  14, 1981. 

D.  S.  Kuryloski, 

Acting  Director,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 

[FR  Doc.  81-1909  Filed  1-14-81;  4:29  pm] 

BILUNG  CODE  341(H»-M 

Farmers  Home  Administration 
7  CFR  Ch.  XVIII 

Revision  and  Redesignation  of  Section 
502  Rural  Housing  Loan  Policies, 
Procedures,  and  Authorizations 

agency:  Farmers  Home  Administration, 
USDA. 

action:  Final  rule. 

summary:  The  Farmers  Home 
Administration  redesignates  and 
amends  its  regulations  for  Section  502 
Rural  Housing  Loan  Policies, 

Procedures,  and  Authorizations.  The 
action  is  taken  to  conform  with  general 
administrative  restructuring  of  the 
Agency  regulations,  comply  with 
requirements  of  Executive  Order  12044 
and  recent  legislation.  The  action 
clarifies  and  updates  the  regulation, 
revises  income  limitations,  provides  for 
interest  credit  for  moderate-income 
borrowers,  and  will  facilitate  and 
improve  the  administration  of  services 
provided  by  the  program. 
effective  date:  March  20, 1981. 
ADDRESSES:  Submit  written  comments 
on  Item  C,  “Granting  Interest  Credits  to 
Moderate-Income  Borrowers,”  only,  in 
duplicate,  to  the  Office  of  the  Chief, 
Directives  Management  Branch,  Farmers 
Home  Administration,  U.S.  Department 
of  Agrioilture,  Room  6346,  South 
Agriculture  Building,  Washington,  DC 
20250.  All  written  comments  made 
pursuant  to  this  notice  will  be  available 
for  public  inspection  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daryl  L  Grove,  Farmers  Home 
Administration,  USDA,  Room  5345, 
South  Agriculture  Building,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC  20250,  Telephone  202- 
447M295. 

The  Final  Impact  Statements 
describing  the  options  considered  in 
developing  the  final  rule  for  items  A  and 
B  in  the  supplementary  information  and 
the  impact  of  implementing  each  option 
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is  available  on  request  from  the  Office 
of  the  Chief,  Directives  Management 
Branch,  Farmers  Home  Administration. 

U  S.  Departmerrt  of  Agriculture,  Room 
6346,  Washington,  DC  20250.  The  Final 
Impact  Statement  for  item  C  in  the 
supplementary  information  will  be 
developed  after  publication  and 
comments  have  been  received. 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
IISDA  procedures  established  in  the 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044.  This 
Instruction  does  not  directly  affect  any 
FmHA  programs  or  projects  which  are 
subject  to  A-95  clearinghouse  review. 

The  reference  in  the  Catalog  of  Federal 
Domestic  Assistance  is  10.410  Low-  to 
Moderate-Income  Housing  Loans. 

A.  On  February  14, 1980,  the  Farmers 
Home  Administration  published  a  notice 
of  proposed  rulemaking  (45  FR 10240 
through  10268)  to  amend  its  regulations 
to  establish  under  Chapter  XVIII, 
Subchapter  H.  Title  7  in  the  Code  of 
Federal  Regulations,  a  new  Part  1944 
“Housing."  Subpart  A,  “Section  502 
Rural  Housing  Loan  Policies,  Procedures 
and  Authorizations."  The  action  was 
classified  as  “not  significant."  This  new 
Part  1944,  Subpart  A  will  replace  Part 
1822,  Subparts  A  and  H.  Interested 
persons  were  invited  to  submit 
comments  concerning  the  proposed  rule 
by  April  14. 1980.  In  response  to  the 
notice  of  proposed  rulemaking,  written 
comments  from  60  individuals  and 
organizations  were  received  by  FmHA. 
This  final  rule  contains  revisions  to  the 
proposed  rule  which  reflect  FmHA’s 
consideration  of  the  comments  received 
as  well  as  other  information  available  to 
FmHA.  The  following  is  a  discussion  of 
the  comments  received: 

1.  §  1944.1  General:  It  was  suggested 
the  reference  to  FmHA  Instruction  1901- 
E  be  deleted.  This  Instruction  covers 
civil  rights  compliance  requirements 
which  must  be  applied  as  appropriate. 

2.  §  1944.2(c)  Adjusted  Annual 
Income:  Four  comments  recommended 
that  the  adjustments  of  5  percent  and 
$300  per  dependent  minor  be  increased 
to  more  accurately  reflect  current  cost  of 
living.  This  change  is  not  made  since 
income  limitations  as  required  by  Pub.  L. 
96-153  will  result  in  changes  which  more 
accurately  reflect  living  costs  by  areas. 

3.  §  1944.2(d)  Annual  Income: 
Comments  requested  clarification  of 
income  to  be  considered  for  those  adults 
who  live  in  the  dwelling  for  less  than  a 
full  year.  The  change  made  will  require 
consideration  of  the  income  of  all  adult 
members  of  the  household  during  the 
next  twelve  months. 


4.  §  1944.2(f)  County  Supervisor:  As 
per  comment  the  paragraph  has  been 
amended  to  include  Assistant  County 
Supervisor  only  by  delegation  of 
authority. 

5.  §  1944.2(h)  Extended  Family:  One 
comment  recommended  this  paragraph 
be  eliminated  because  of  cost  of 
providing  such  housing.  The  suggestion 
is  not  adopted  since  all  other  eligibility 
requirements  also  apply.  Other 
comments  requested  clarification  of  the 
term  “Close  relative."  The  examples 
cited  are  eliminated  to  coordinate  w'ith 
the  dehnition  of  a  household. 

6.  §  1944.3(a)(3)  Refinancing  Debts: 
Change  is  made  to  clarify  difference  of 
authority  to  refinance  secured  or 
unsecured  debts. 

7.  §  1944.3(b)(1)  The  term  minimum 
adequate  site  is  cross  referenced  to 

§  1944.11  (c). 

8.  §  1944.3  (b)(12)  Loan  Purpose — 
Payment  of  Real  Estate  Taxes:  Two 
comments  recommended  authority  to 
pay  real  estate  taxes  for  subsequent 
loan  applicants.  No  change  is  made 
because  payment  of  such  taxes  is  a  part 
of  the  borrower’s  obligation  as  required 
by  the  security  instrument. 

9.  §  1944.3  (15)(ii)  Soil  and  w'ater 
(SW)  Association  loan  is  changed  to 
Community  Facilities  loan. 

10.  §  1944.4(b)(1)  For  the  purpose  of 
clarincation  the  word  repair  is  changed 
to  “improve"  and  non-essential 
buildings  are  added  as  a  restricted  use 
of  loan  funds. 

11.  §  1944.8(a)(2)  Repayment  Ability: 
As  recommended  hy  comments  the 
reference  to  interest  credit  is  changed  to 
§  1944.26(g]  which  includes  other 
considerations.  The  term  "adequate 
repajmient  ability"  is  changed  to 
“repayment  ability.”  Guidelines  for  the 
determination  of  dependable  income  are 
also  added. 

12.  §  1944.8(b)  One  comment 
requested  adult  children  not  be  required 
to  sign  the  promissory  note.  Another 
believes  a  conflict  exists  with  the 
applicant’s  right  to  maintain  an  account 
as  an  individual.  No  change  was  made. 

13.  §  1944.8(c)(1)  This  paragraph  is 
added  to  provide  for  a  statement  of 
intent  for  adults  not  presently  employed 
but  who  have  a  recent  work  history. 
This  is  necessary  to  improve  the 
accuracy  of  planned  household  income. 

14.  §  1944.8(c)(2)  Seasonal  work 
which  can  be  expected  to  be  repetitious 
is  added  to  be  considered  as  part  of 
annual  income  in  paragraph  (i). 
Paragraph  (vi)  is  changed  to  qualify 
“living  apart”  as  for  reasons  other  than 
military  or  work  assignment  and  to 
remove  paragraphs  (B)  and  (C)  which 
are  not  necessary. 


15.  §  1944.8(c)(3)  One  comment 
suggested  inconistency  between 

§  1944.8(b)  and  (c)(3)(i)  regarding 
household  members  whose  income  will 
be  included.  No  change  is  made  since 
§  1944.8  (b)  considers  total  household 
income  necessary  for  repayment  ability 
and  (c)(3)(i)  refers  only  to  adjusted 
income.  Paragraph  (vi)  is  added  to 
exclude  payments  received  by  “live-in" 
aides  for  senior  citizens. 

16.  §  1944.8(c)(4)  One  comment 
recommended  allowing  an  income 
deduction  for  the  moving  expenses  of 
migrant  farm  workers.  Work  related 
moving  expenses  are  not  allowed  for 
any  other  applicants  and  for  uniformity 
no  change  is  made.  It  was  also 
recommended  this  paragraph  include  a 
deduction  for  extraordinary  medical 
expenses.  This  is  not  incorporated  since 
all  income  calculations  are  based  on 
projections  for  the  next  year.  Such 
expenses  cannot  be  projected  with  any 
accuracy.  Paragraph  (iii)  is  revised  to 
clarify  the  term  “limited  expenditures" 
to  “based  only  on  income”  actually  paid 
to  individuals  or  institutions. 

17.  §  1944.9(a)(1)  As  suggested  by 
comment  this  paragraph  is  changed  to 
define  “adequate  dwelling.” 

18.  §  1944.9(c)  One  comment 
recommended  the  removal  of  the 
requirement  for  citizenship,  permanent 
residence  or  indefinite  parole.  No 
change  is  made  since  most  loans  are 
amortized  over  a  period  of  33  years  and 
repayment  requries  an  extended 
commitment  to  residency  in  this  country. 
Loans  will  therefore  be  limited  to 
persons  capable  of  meeting  such  a 
commitment. 

19.  §  1944.9(e)  One  comment 
objected  to  the  reference  to  military 
personnel  as  related  to  the  requirement 
to  occupy  the  dwelling  on  a  permanent 
basis.  Another  recommended  the 
reference  to  students  be  modified  and 
migrant  farmworkers  be  specifically 
excluded.  No  change  is  made  since  the 
regulation  does  provide  exclusion  under 
conditions  which  would  result  in  a 
reasonable  anticipation  of  a  permanent 
residence. 

20.  §  1944.10(e)  Changed  to  provide 
for  a  State  Supplement  for  identification 
of  rural  areas  with  population  between 
10,000  and  20,000  population.  The 
change  eliminates  the  proposed  Exhibit 
A. 

21.  §  1944.10  Five  comments 
suggested  subsequent  loans  be  allowed 
in  areas  which  have  been  redesignated 
from  rural  to  non-rural.  In  accordance 
with  recent  statutory  amendments  this 
change  has  been  made  to  allow  for 
necessary  repairs. 

22.  §  1944.11(c)  Three  comments 
recommended  allowing  the  purchase  of 
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more  than  one  acre  sites  if  necessary  to 
comply  with  local  zoning  code 
requirements.  The  change  was  not 
adopted  since  allowance  is  established 
for  adequate  water  supply  or  waste 
disposal  systems.  Additional  exception 
is  not  in  keeping  with  the  basic 
objective  of  providing  minimum 
adequate  housing.  The  paragraph  is 
revised  to  specify  a  limitation  on  the  site 
for  existing  dwellings. 

23.  §  1944.15(a)(5)  Two  comments 
recommended  speciHc  reference  to 
Community  Land  Trusts  as  qualified 
lessors.  No  change  is  made  as  the 
regulation  makes  no  exclusion. 

24.  §  1944.16(a)(1)  A  total  of  33 
comments  made  reference  to  this 
paragraph.  15  objected  to  the  reduction 
of  the  maximum  allowable  living  area 
while  9  were  supportive  of  the  proposal. 
There  were  also  objections  to  the 
limitation  of  only  one  bathroom.  There 
was  expressed  some  confusion  and 
objection  to  the  proposed  method  of 
calculating  living  area.  In  response  to 
the  comments  the  maximum  living  area 
is  increased  to  1200  square  feet,  the 
reference  to  1  bathroom  is  removed,  and 
the  term  unusually  large  family  is  more 
specifically  defined.  The  reference  to 
specific  designs  of  homes  is  removed 
and  the  definition  of  space  not  to  be 
included  as  living  area  is  broadened. 

25.  §  1944.16(a)(3)  Four  comments 
referring  to  this  paragraph  made 
recommendations  ranging  from 
authorization  of  double  garages  to 
disallow'ing  garages  of  any  kind.  The 
paragraph  as  originally  proposed 
remains  unchanged. 

26.  §  1944.16(a)(4)  In  regard  to  the 
authorization  of  solar  systems  one 
comment  recommended  involvement  of 
the  State  Architect  and  four  suggested 
the  regulation  discourages  solar  systems 
by  requiring  the  State  Director’s 
authorization.  The  paragraph  is  revised 
to  require  the  approval  of  the  State 
Architect.  This  is  considered  necessary 
because  County  Supervisors  do  not  have 
the  expertise  to  complete  a  cost 
effective  analysis  of  the  many  varied 
proposals.  The  agency  is  in  the  process 
of  developing  guidelines  and  plans  for 
homes  utilizing  solar  energy.  To  assure 
adequate  safety  and  efficiency, 
woodburning  devices  must  be  approved 
by  the  State  Architect  and  authorized  by 
the  State  Director. 

27.  §  1944.16(b)  In  response  to 
comments  the  paragraph  is  revised  to  ' 
clarify  the  application  of  limitations  of 
maximum  living  area  and  to  cross 
reference  the  requirement  of  compliance 
with  minimum  standards. 

28.  §  1944.16(c)  The  maximum  limit 
for  repairs  under  which  the  dwelling 
may  lack  some  features  is  increased 


from  $5,000  to  $7,500  to  coordinate  with 
the  maximum  loan  limit  for  Section  504 
loans  for  repairs. 

29.  §  1944.17  One  comment  suggested 
the  10  year  warranty  will  discourage 
builders.  No  change  is  made  since  the  10 
year  warranty  is  optional.  Another 
comment  questioned  the  effect  of  the  10 
year  insured  warranty  on  FmHA 
responsibility  for  final  inspections  and 
construction  defects.  Because  this 
paragraph  is  concerned  only  with 
maximum  loan  amounts  and  those 
responsibilities  are  required  by  other 
regulations,  no  change  is  made. 

30.  §  1944.18  In  response  to  comment 
the  terms  “good  reputation”  and  “strong 
financial  position”  are  removed  from 
subparagraph  (b](l].  “Reputation”  is 
replaced  with  “credit  history  which 
indicates  an  ability  and  willingness  to 
pay  debts  when  they  are  due”. 

31.  §  1944.22  This  paragraph  is 
rewritten  to  comply  with  Pub.  L.  96-153, 
The  Housing  and  Community 
Development  Amendments  of  1979.  The 
5  year  limitation  on  refinancing  of  debts 
is  removed. 

32.  §  1944.24  In  response  to 
comments  all  reference  to  a  $5,000 
maximum  loan  is  changed  to  $7,500.  This 
will  correspond  with  the  maximum  loan 
limit  for  Section  504  loans. 

33.  §  1944.25  It  was  suggested  that 
the  term  of  the  note  be  reduced  to  a  5 
year  term  to  facilitate  graduation.  This 
is  not  considered  feasible  due  to  the 
administrative  burden  which  would  be 
imposed. 

34.  §  1944.26(a)  Many  respondents 
commented  on  this  paragraph.  In 
response  to  those  comments  the  entire 
paragraph  is  revised  to  provide  a  one¬ 
time  numerical  rating  of  applicants  and 
to  provide  a  specific  objective  basis  for 
determining  that  rating.  Applications  for 
subsequent  loans  to  complete 
assumptions,  credit  sales  or  essential 
repairs  are  removed  from  the  priority 
rating.  Applications  for  the  refinancing 
of  debts  are  also  not  included  in  the 
rating  system.  Exhibit  F  is  included  to 
provide  a  uniform  method  for  recording 
the  priority  rating. 

35.  §  1944.26(c)  Four  comments 
included  the  recommendation  that  the 
priority  rating  be  considered  an 
appealable  decision.  No  change  is  made 
because  the  changes  cited  in 
subparagraph  (a)  set  forth  objective 
standards  for  the  rating. 

36.  §  1944.26(f)  It  was  suggested  that 
greater  emphasis  be  placed  on  credit 
counseling  and  a  pamphlet  be  prepared 
to  advise  applicants  in  plain  English  of 
their  various  rights  and  obligations. 

Such  a  publication  will  be  considered  as 
an  item  separate  from  this  regulation. 


37.  §  1944.26(g)  A  cross  reference  is 
added  to  tie  in  considerations  for 
repayment  ability.  The  use  of  budget 
forms  to  determine  repayment  ability  is 
added.  One  comment  recommended  that 
paragraph  (5](ii)(E]  be  revised  to  define 
repayment  ability  of  other  credit  as  a 
housing  cost  of  not  more  than  20  percent 
of  the  applicant’s  adjusted  income.  No 
change  is  made  since  there  is  no  known 
lender  who  uses  such  a  criteria  and 
many  FmHA  loans  currently  being  made 
exceed  such  a  limitation. 

38.  §  1944.32  In  response  to  several 
comments  the  wording  in  paragraph 
(a)(3)  is  changed  to  clarify  when  a  single 
advance  may  be  requested. 

39.  §  1944.33  In  response  to 
recommendations,  paragraph  (a)  is 
revised  to  clarify  the  authority  to  close 
loans  with  interest  credit  when  the 
income  increases  above  the  maximum 
limitation  after  loan  approval.  Several 
comments  objected  to  ffie  requirement 
to  reverify  employment.  This 
requirement  is  not  changed  since  the 
intent  is  to  allow  such  cases  to  receive 
only  the  interest  credit  to  which  they  are 
entitled  at  the  time  the  interest  credit 
agreement  is  effective.  Paragraph  (c)(1) 
is  amended  to  clarify  the  deferment  of 
principal  and  interest  during 
constniction  and  subparagraphs  (ii),  (iii) 
and  (iv)  are  removed  because  they  are  a 
duplication  of  specific  instructions  in  the 
paragraphs  to  which  they  refer.  One 
comment  suggested  paragraph  (f)  will 
confuse  borrowers  while  two  agreed 
with  the  paragraph  as  published.  No 
change  is  made  since  experience  with 
this  method  has  proven  effective  in 
assisting  borrowers  to  maintain  good 
payment  records. 

40.  §  1944.34(b)  An  objection  was 
stated  to  paragraph  (b)(4)  including 
“regardless  of  whether  such  exemptions 
are  actually  claimed  and  received”.  No 
change  is  made  as  a  result  of  this 
comment  since  the  paragraph  restricts 
the  reduction  to  exemptions  available  to 
the  borrower.  It  was  also  suggested  that 
a  paragraph  should  be  included  to 
define  the  type  of  insurance  coverage 
which  is  acceptable.  This  addition  is  not 
made  because  the  requirement  is 
covered  in  §  1944.32(e). 

41.  §  1944.34(c)  One  comment 
reconunended  that  County  Office 
Assistants  be  authorized  to  approve 
Interest  Credit  Agreements.  This  is  not 
adopted  since  such  approval  is 
considered  similar  to  loan  approval 
authority  and  is  not  included  in  the 
responsibilities  of  a  County  Office 
Assistant. 

42.  §  1944.34(d)  One  comment 
recommended  paragraph  (d)(l)(i)  be 
changed  to  allow  the  inclusion  of 
existing  mortgage  payments  as  a  part  of 
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the  calculation  of  the  borrower's  total 
housing  payment.  This  change  is 
included.  A  change  is  also  included  to 
provide  a  method  of  calculating  interest 
credit  formoderate-income  borrowers. 

43.  §  1944.34(f)  Three  comments 
recommended  that  paragraph  (f)(lKi]  be 
amended  to  provide  interest  credit  for 
moderate  income  borrowers.  This 
change  is  incorporated  in  the  revision. 

Six  comments  referred  to  paragraph 
(f)(l)(ii).  Two  suggested  the  reserve 
allowed  for  the  elderly  be  more  specific, 
two  believe  the  net  worth  limitation 
inequitable  for  farmers,  two 
recommended  increasing  the  limitation 
and  one  suggested  all  applicants  over 
$5,000  net  worth  should  be  ineligible  for 
loans.  In  response,  the  maximum  net 
worth  is  increased  to  $7,500  except  a 
limit  of  $10,000  is  established  for  senior 
citizens.  The  reference  to  a  reasonable 
reserve  for  elderly  is  eliminated.  The 
total  asset  limitation  is  also  removed. 
One  comment  suggested  paragraph 
(f)(l)(iii)  be  reVised  to  allow  interest 
credit  on  loans  with  a  term  of  less  than 
25  years  because  it  would  be  less  costly 
to  the  Government.  This  change  is  not 
made  because  the  intent  is  to  provide 
the  lowest  possible  payment 
requirement  for  low  income  borrowers. 
Paragraph  (f)(3)  is  revised  to  clarify  the 
use  of  interest  credit  with  transfers  and 
credit  sales  and  to  include  cases  of 
reamortization.  One  respondent 
recommended  paragraph  (f)(4)(ii)  be 
revised  to  allow  interest  credit  for  loans 
closed  prior  to  August  1, 1968.  No 
change  is  made  as  that  is  the  date  on 
which  the  law  authorizing  interest  credit 
was  effective.  Paragraph  (f)(5)  is 
corrected  to  indicate  a  maximum  income 
limitation  of  $10,000  to  correspond  with 
paragraph  (d)(2)(iii). 

44.  §  1944.34(g)  Two  comments 
suggested  that  the  requirement  for  a 
new  veriHcation  of  employment  is  an 
unfair  penalty  on  borrowers.  No  change 
is  made  since  the  intent  is  to  provide  the 
amount  of  interest  credit  which  the 
borrower  is  properly  entitled  to  receive 
at  the  time  the  interest  credit  agreement 
is  approved.  Paragraph  (3)  is  changed  to 
correct  the  distribution  of  items  to  the 
Finance  Office  and  include 
reamortization.  The  reference  to  the 
date  of  the  last  cash  charge  is  removed 
from  paragraph  (4).  This  is  not 
considered  when  determining  the 
effective  date  of  interest  credit. 

45.  §  1944.34(h)  Paragraph  (2)  has 
been  revised  to  clarify  the  time  when  a 
corrected  interest  credit  agreement  is  to 
be  forwarded  to  the  Finance  Office.  In 
response  to  comment.  Exhibit  G, 
referred  to  in  paragraph  (3),  is  revised  to 
inform  the  borrowers  of  income 


deductions  or  exemptions  to  which  they 
may  be  entitled.  Other  editorial  changes 
are  made  in  Exhibit  G  for  clarity. 

46.  §  1944.34(i)  One  comment 
recommended  that  paragraph  (l)(iii) 
regardingjiome  improvement  is 
unnecessary  and  should  be  deleted.  This 
change  is  not  made  because  the  agency 
believes  the  intent  of  authority  for 
interest  credit  was  to  provide  modest 
housing.  In  response  to  another 
comment  the  word  “substantially”  is 
removed  and  the  standard  is  referred  to 
that  for  previously  occupied  homes.  As 
recommended  by  comment  paragraph 
(3)  is  revised  to  delete  the  reference  to 
“substantial”  and  to  provide  for 
corrective  action  on  interest  credit  prior 
to  the  review  period  when  the  County 
Supervisor  becomes  aware  of  increases 
in  borrower  income.  Paragraph  (3)(ii)  is 
changed  to  remove  the  determination  of 
necessity  to  avoid  liquidation  to  qualify 
for  an  increase  of  interest  credit. 

47.  §  1944.34(j)  One  comment 
recommended  revision  to  consider 
instances  where  the  applicant  is 
receiving  too  little  interest  credit. 
Paragraph  (j)(4)(ii)  is  added  to 
incorporate  the  change.  It  was  suggested 
that  the  requirement  for  payment  in  full 
as  outlined  in  paragraph  (3)(ii)(C)  be 
deleted.  No  change  is  made  since  this 
covers  a  loan  made  to  an  ineligible 
borrower  and  the  State  Director’s 
authority  to  continue  with  the  loan  is 
adequate  provision  for  justified  cases. 
One  comment  expressed  the  belief  that 
borrowers  should  not  be  requested  to 
repay  improper  interest  credit  in  lump 
sum  and  that  interest  should  not  be 
charged  on  such,  improper  advances. 

This  is  not  adopted  since  there  is 
provision  for  regular  partial  payments 
and  interest  is  justified  since  the 
borrower  received  benefit  to  which 
there  was  not  proper  entitlement. 
Paragraph  (4)(i)  is  revised  to  clarify  the 
submission  of  corrected  interest  credit 
agreements. 

48.  §  1944.34(k)  The  reasons  for 
cancellation  have  been  expanded  to 
include  all  reasons  covered  in  other 
paragraphs.  As  suggested  by  two 
comments  a  provision  has  been  added 
for  retroactive  reinstatement  of  interest 
credits  after  a  foreclosure  action  has 
been  withdrawn. 

49.  §  1944.34(1)  As  recommended  the 
paragraph  is  revised  to  clarify  that 
notice  of  appeal  will  not  be  given  when 
the  borrower  acknowledges  a 
disqualifying  income. 

50.  §  1944.37  One  comment  suggested 
that  borrowers  receiving  interest  credit 
loans  should  not  be  eligible  for 
unsecured  note-only  loans.  This  is  not 
adopted  but  reference  to  §  1944.18(b)(1) 
is  added  to  clarify  the  fact  that  all 


borrowers  must  meet  the  same 
requirements  to  qualify  for  a  loan 
secured  by  note  only.  Paragraph  (f) 
concerning  subsequent  loans  for 
construction  defects  is  removed  as  it  is 
provided  for  in  other  paragraphs  and 
has  no  application  under  present 
conditions. 

51.  §  1944.39  In  response  to  one 
comment  paragraph  (g)  is  revised  to 
clarify  and  simplify  the  requirements  for 
servicing  loans  to  employees  and  allow 
the  State  Director  to  designate  servicing 
by  an  employee  outside  the  borrower’s 
area  of  employment.  Two  comments 
recommended  allowing  employees  to 
purchase  FmHA  inventory  property. 

This  is  not  adopted  because  of  the 
potential  appearance  of  favoritism  in 
establishing  the  value  of  such 
properties. 

52.  §  1944.45  One  comment 
recommended  that  loan  funds  be  set 
aside  when  conditional  commitments 
are  issued.  This  is  not  considered 
feasible  under  present  shortage  of  loan 
funds  and  the  policy  of  providing  such 
limited  funds  to  applicants  having  the 
greatest  need  for  housing.  Another 
suggested  conditional  commitment 
applicants  be  required  to  certify  they 
have  advised  potential  borrowers  that 
they  are  not  FmHA  employees,  that  the 
borrowers  may  report  discrimination 
and  have  given  them  the  location  of  the 
FmHA  office.  No  change  is  made  since 
applicant  eligibility  is  determined  by 
FmHA  only  after  a  personal  interview  is 
held  in  the  county  office  with  each 
applicant. 

53.  Exhibit  A  “Rural  Areas  of  10,000  to 
20,000 Population":  This  exhibit  is 
removed  and  paragraph  §  1944.10(e)  is 
revised  to  require  the  list  to  be 
published  in  State  Supplements. 

54.  Exhibit  E  “Interest  Credit 
Agreement  Renewal":  This  exhibit  is 
redesignated  as  “Exhibit  G.”  Changes 
are  made  to  indicate  income  deductions 
to  which  the  borrower  may  be  entitled 
and  to  clarify  instructions  for  completing 
necessary  information. 

55.  Exhibit  E-1  “Borrowers  Receiving 
Forms  for  Renewing  Interest  Credit 
Agreements":  This  exhibit  is  removed 
since  it  is  a  routine  report  made  by  the 
Finance  Office  and  serves  no  purpose  as 
an  exhibit. 

56.  Exhibit  E-2  “Borrowers  Whose 
Interest  Credit  Agreements  Have  Not 
Been  Received":  This  exhibit  is  removed 
since  it  is  a  routine  report  made  by  the 
Finance  Office  and  serves  no  purpose  as 
an  exhibit. 

57.  Exhibit  F  “Mutual  Self-Help 
Housing  Guidelines":  The  exhibit  is 
redesignated  as  “Exhibit  H.”  Several 
comments  suggested  a  complete  revision 
in  conjunction  with  regulations  covering 
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technical  assistance  grants.  Such  a 
revision  is  planned. 

58.  Exhibit  G  Information  Required 
to  Package  Applications  for  Section  502 
Rural  Housing  Loans":  This  exhibit  is 
redesignated  as  “Exhibit  A.” 

59.  Exhibit  H  "Rural  Housing 
Applicant  Interview":  This  exldbit  has 
been  redesignated  as  “Exhibit  E.” 

60.  Exhibits  F,  F-1  and  F-2  have  been 
added  as  guides  for  the  implementation 
of  Application  Priority  Rating. 

61.  Two  comments  were  received  with 
recommendation  that  the  regulation 
should  include  provision  to  allow 
repairs  to  mobile  homes.  The  inclusion 
of  mobile  homes  in  the  FmHA  loan 
program  is  imder  consideration. 

B.  Exhibit  C— Maximum  Adjusted 
Incomes  for  Rural  Housing  Programs. 
This  action  has  been  classified  as 
“significant.” 

The  revision  to  Exhibit  C  6md  the 
deletion  of  Exhibit  D  of  Subpart  A  of 
Part  1944  was  a  separate  proposed 
action  published  for  prior  rule  in  the 
Federal  Register  September  19, 1980, 
pages  62432  to  62474.  The  combining  of 
this  action  with  the  revision  of  1944-A  is 
taken  because  Exhibit  C  is  an  intricate 
part  of  1944-A  and  putting  the  actions 
together  adds  to  clarity. 

In  the  proposed  rule  the  definition  of 
low  income  was  80  percent  of  area 
median  income,  or  an  income  necessary 
to  carry  a  mortgage  on  a  new  modest 
dwelling  at  a  2  percent  interest  rate,  or 
the  state  average  of  area  median 
income,  whichever  is  greater,  except 
that  where  80  percent  of  area  medians 
exceeds  $14,000,  low  income  is  the  same 
as  the  next  highest  low  income  in  the 
state  which  is  at  or  below  $14,000, 
provided  it  is  not  lower  than  an  income 
required  to  carry  a  mortgage  on  a  new 
dwelling  with  interest  at  2  percent. 

We  received  50  comments,  most  of 
which  related  to  the  definition  of  low 
income.  Four  comments  expressed 
complete  agreement  with  the  definition. 
Most  of  the  comments  expressed 
disagreement  and  some  stated  the 
definition  violated  the  intent  of  the  law. 

We  grouped  the  comments  into  three 
general  categories  as  follows: 

(1)  No  low  income  limit  should  be 
below  the  current  national  limit  of 
$11,200. 

Concern  was  expressed  that  the 
lowering  of  the  income  limit  eliminates 
many  families  from  the  market  who 
were  previously  eligible  as  low  income. 
The  concerns  were  tempered  with  an 
understanding  that  the  Agency  could  not 
arbitrarily  determine  that  no  income 
limit  presently  in  use  would  be  lowered. 


The  respondents  recommended  that  the 
benefit  of  interest  credit  be  extended  to 
moderate-income  applicants  to  offset 
the  deleterious  effect  of  this  action  on 
the  ability  of  the  FmHA  subsidized 
housing  program  to  meet  the  needs  of 
applicants  at  the  thresholds  that  in  the 
past  could  be  served  by  the  program. 

No  changes  were  made  to  the 
definition  of  low  income  because  of 
these  comments.  The  law  is  clear  in  its 
intent  that  some  areas  have  a  lower 
limit  than  the  current  national  limit  of 
$11,200.  Simultaneously,  with  the  change 
of  income  limits  we  are  extending  the 
benefit  of  interest  credits  to  moderate- 
income  applicants. 

(2)  Housing  cost  (affordability]  should 
not  be  universally  applied  to  aU  areas, 
but  adjustments  to  the  low  income  limit 
for  cost  justified  on  an  area-by-area 
basis  only  after  it  is  determined  that  the 
objectives  of  the  RH  programs  cannot  be 
met  without  such  adjustments. 

We  agree  and  affordability  is  not  part 
of  the  definition  of  low  income  in  this 
Final  Rule.  A  study  of  housing  cost,  on 
an  area-by-area  basis,  showed  a  need  to 
adjust  above  80  percent  of  area  median 
in  the  following  areas:  Puerto  Rico, 
Northern  Marianas,  and  the  Trust 
Territories  of  the  Pacific.  No  downward 
adjustments  were  made  to  the  low 
income  limit  because  of  housing  cost 
The  main  impact  of  adopting  this  change 
is  that  in  many  areas  low  income  limits 
are  lower  than  in  the  proposed  rule.  This 
change  more  closely  aligns  the  low 
income  limit  to  80  percent  of  area 
'  median  income  as  intended  by  law. 

(3)  Adjusting  area  low  income  up  to  80 
percent  of  State  median  or  down  to  80 
percent  or  the  national  median 
(estimated  to  be  $14,000). 

Comments  received  expressed  the 
concern  that  this  adjustment  did  not 
accomplish  our  defined  intent. 

The  intent  was  to  reduce  the  affect  a 
concentration  of  an  unusually  low  or 
high  income  group  has  on  median 
income  of  a  small  area.  Further,  it  was 
intended  to  reduce  the  affect  a  city  has 
on  the  income  of  the  rural  areas 
surrounding  the  city.  This  adjustment 
avoided  penalizing  these  and  recognized 
that  in  some  areas  an  estimate  of 
median  income  may  be  imprecise. 

We  made  the  following  change  to  the 
low  income  limit  in  the  Final  Rule 
because  of  these  comments.  To  reduce 
the  affect  that  an  unusually  high  income 
group  or  cities  have  on  rural  median 
income,  no  area  low  income  limit  is 
higher  than  80  percent  of  the  non-metro 
census  regional  income  (census  regions 
are  east,  central,  south  and  west).  Also, 
no  low  income  limit  is  below  60  percent 


of  the  non-metro  census  regional 
income.  The  upward  adjustment  to  60 
percent  reduces  the  affect  a  large 
concentration  of  a  low-income  group 
may  have  on  the  median  income  in  a 
small  area.  The  adjustment  down  to  80 
percent  of  the  non-metro  census  regional 
income  reduces  the  effect  an  urban 
center  has  on  rural  median  incomes. 

In  addition  to  the  above  three  general 
categories  of  comments,  we  received 
comments  on  the  proposed  definition  of 
an  area.  Some  comments  favored  the 
definition  and  most  preferred  a  State 
income  limit. 

No  changes  were  made  to  the  final 
rule  because  of  these  comments. 

The  proposed  rule  also  included  new 
moderate-income  limits.  As  proposed 
moderate  income  is  110  percent  of 
median,  4,400  over  low  income  or 
$15,600,  whichever  was  greater. 

No  changes  were  made  to  this 
definition  because  of  comments 
received. 

Therefore,  the  low  and  moderate 
income  limits  as  set  forth  in  Exhibit  C 
are: 

(a)  Low  income  is  80  percent  of  area 
median  but  not  less  than  60  percent  or 
greater  than  80  percent  of  the  non-metro 
census  regional  income  with  some 
adjustments  for  housing  cost,  and 

(b)  Moderate  income  is  110  percent  of 
area  median,  4,400  over  low  income  or 
$15,600,  whichever  is  greater. 

C.  Granting  Interest  Credits  to 
Moderate-Income  Borrowers.  This  final 
action  has  been  reviewed  under 
procedures  established  in  Secretary's 
Memorandum  1955  to  implement 
Executive  Order  12044,  and  has  been 
classified  as  “significant."  The 
emergency  nahire  of  this  action 
warrants  publication  of  this  final  action 
without  completion  of  a  Final  Impact 
Statement.  A  Final  Impact  Statement 
will  be  developed  after  public  comments 
have  been  received. 

Gordon  Cavanaugh,  Administrator, 
has  determined  that  an  emergency 
situation  exists  which  warrants 
publication  without  opportunity  for  a 
public  comment  period  on  this  final 
action  because  this  action  is  a  statutory 
requirement  and  previous  public 
participation  indicates  a  strong  need  for 
immediate  action.  Furthermore,  the 
housing  industry  is  suffering  because 
high  interest  costs  are  keeping  otherwise 
eligible  families  fitim  purchasing  homes. 
Comments  have  been  solicited  for  60 
days  after  publication  of  this  document, 
and  this  emergency  final  action  will  be 
scheduled  for  review  so  that  a  final 
document,  discussing  comments 
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received  and  any  amendments  required, 
can  be  published  in  the  Federal  Register 
as  soon  as  possible. 

FmHA  has  granted  interest  credits  to 
low-income  borrowers  since  1968.  In 
1972,  interest  credits  were  extended  to 
moderate-income  borrowers  if  they  were 
low  income  at  the  time  the  loan  was 
^made.  This  action  extends  interest  credit 
to  new  and  existing  moderate-income 
borrowers  who  may  qualify.  The  benefit 
will  be  extended  to  new  borrowers  at 
time  of  loan  closing.  It  is  also  available 
to  existing  moderate-income  borrowers 
if  they  qualify  and  request  the  County 
Supervisor  to  extend  the  benefit.  Within 
the  next  six  months  FmHA  will  develop 
procedures  for  notifying  existing 
moderate-income  borrowers  in  writing 
that  they  may  apply  for  interest  credit. 

Borrowers  who  take  advantage  of  this 
benefit  are  affected  by  the  provision  of 
Part  1951,  Subpart  I  of  Chapter  XVIII, 
Subtitle  B,  Title  7  of  Code  of  Federal 
Regulations.  (Recapture  of  Section  502 
Rural  Housing  Subsidy.)  In  brief,  this 
part  requires  that  any  subsidy  (interest 
credit)  received  by  the  borrower  may  be 
recaptured  at  time  of  sale  or  non¬ 
occupancy  of  the  dwelling  by  the 
borrower. 

In  this  rule,  the  amount  of  interest 
credit  a  moderate-income  borrower  may 
receive  is  the  lesser  of  an  amount 
determined  by  formula  or  the  use  of  an 
interest  rate  as  determined  from  Exhibit 
D.  The  formula  calls  for  20  percent  of  the 
adjusted  family  income  to  pay  principal, 
interest,  taxes  and  insurance.  Exhibit  D 
sets  minimum  interest  rates  for  different 
income  levels.  The  minimum  interest 
rate  is  3V2  percent  at  the  lowest 
moderate  income  level  for  an  area  and 
V2  of  a  percent  higher  for  each  increase 
in  income  of  $400  over  the  low  income 
limit  for  an  area. 

The  interest  rates  in  Exhibit  D  are 
structured  to  provide  a  continuum  of 
service  from  maximum  subsidy  for  low 
income  to  full  interest  rate  for  those 
borrowers  whose  income  exceeds  - 
median  income  level. 

This  method  of  granting  interest  credit 
to  moderate-income  borrowers  was 
selected  because  it  should  encourage  the 
participation  of  moderate-income 
applicants  from  the  complete  range  of 
moderate-income  households.  It 
provides  an  incentive  for  applicants  to 
negotiate  the  best  price  on  a  dwelling 
and  for  a  level  of  subsidy  which  makes 
housing  affordable  and  reduces 
government  costs. 

Therefore,  Chapter  XVIII  is  amended 
as  follows: 


Subchapter  B— Loans  and  Grants  Primarily 
for  Real  Estate  Purposes 

PART  1822— RURAL  HOUSING  LOANS 
AND  GRANTS 

Subpart  A— Section  502  Rural  Housing 
Loan  Policies,  Procedures,  and 
Authorizations  [Removed] 

1.  Subpart  A  of  Part  1822  is  hereby 
removed  from  the  Code  of  Federal 
Regulations. 

Subpart  B— Section  502  Rural  Housing 
Weatherization  Loans 

§  1822.21  [Amended] 

2.  In  §  1822.21,  lines  13, 14, 15, 16, 17, 
and  18  change  the  reference  from 

“§  1822.3(c),  and  (d),  and  §  1822.5 
(FmHA  Instruction  444.1,  paragraph  III  C 
and  D  and  paragraph  V).  Section 
1822.3(e),  (n),  (0),  and  §  1822.4  (FmHA 
Instruction  444.1,  paragraph  III  E,  N,  and 
O,  and  paragraph  IV)"  to  “§§  1944.10 
and  1944.26(b)  of  Part  1944  Subpart  A. 

§  §  1944.8, 1944.9  and  1944.15  of  Part  1944 
Subpart  A”. 

§  1922.25  [Amended] 

3.  In  §  1822.25(a),  line  10,  change  the 
reference  from  “1822"  to  “1944". 

Exhibit  A  [Amended] 

4.  In  Exhibit  A,  paragraph  A.I.,  line  9, 
change  the  reference  from  “7  CFR 
1822.3(c)"  to  “7  CFR  §  1944.10". 

5.  In  Exhibit  A,  paragraph  A.2.,  lines  3 
and  4,  change  the  reference  from  “this 
part,  available  in  any  FmHA  office"  to 
“Part  1944." 

Subpart  G— Rural  Housing  Site  Loan 
Policies,  Procedures,  and 
Authorizations 

§1822.263  [Amended] 

6.  In  §  1822.263(c),  line  2,  change  the 
reference  from  “§  1822.3(c)"  to 

“§  1944.10  of  Part  1944  Subpart  A". 

§1822.267  [Amended] 

7.  In  §  1822.267(1)(1),  lines  1  and  2, 
change  the  reference  from  “Subpart  H  of 
Part  1822"  to  “§  1944.44  of  Part  1944 
Subpart  A". 

Subpart  H— Rural  Housing  Conditional 
Commitments  [Removed] 

8.  Part  1822  Subpart  H  is  hereby 
removed  from  the  Code  of  Federal 
Regulations. 


SUBCHAPTER  F— SECURITY  SERVICING 
AND  LIQUIDATIONS 

PART  1872— REAL  ESTATE  SECURITY 

Subpart  A— Servicing  and  Liquidation 
of  Real  Estate  Security  for  Loans  to 
Individuals  and  Certain  Note-Only 
Cases 

§1872.18  [Amended] 

9.  In  §  1872.18(b)(14),  line  12,  change 
the  reference  from  “1822  of  Subchapter 
B"  to  “1944." 

§1872.23  [Amended] 

10.  In  §  1872.23,  line  1,  change  the 
reference  from  “§  1822.3(e)"  to 

“§  1944.2(e)  of  Part  1944  Subpart  A". 

SUBCHAPTER  H— PROGRAM 
REGULATIONS 

PART  1904— LOAN  AND  GRANT 
PROGRAMS  (INDIVIDUAL) 

Subpart  G— Section  504  Rural  Housing 
Loans  and  Grants 

§  1904.301  [Amended] 

11.  In  §  1904.301,  lines  10  and  11, 
change  the  reference  from  “Part  1822  of 
this  Chapter  (FmHA  Instruction  444.1)" 
to  “Part  1944". 

§1904.304  [Amended] 

12.  In  §  1904.304(a),  lines  6  and  7, 
change  the  reference  from  “Part  1822  of 
this  Chapter,  (FmHA  Instruction  444.1)” 
to  “Part  1944". 

13.  In  §  1904.304(a)(2),  lines  8,  9  and 
10,  change  the  reference  from 

“§  1822.4(d)  and  §  1822.12(d)  of  this 
Chapter  (Paragraph  IV  D  and  XII  D  of 
FmHA  Instruction  444.1)”  to 
“§§  1944.8(a)(2)(ii)  and  1944.30(b)(7)  of 
Part  1944  Subpart  A”. 

§1904.305  [Amended] 

14.  In  §  1904.305(g),  lines  2,  3  and  4, 
change  the  reference  from 

“§  1822.6(a)(14)  of  this  Chapter, 
(Paragraph  VI  A 14  of  FmHA  Instruction 
444.1.)"  to  “§  1944.3(b)  (9)  and  (10)  of 
Part  1944  Subpart  A”. 

§1904.306  [Amended] 

15.  In  §  1904.306(d)  lines  3,  4,  and  5 
change  the  reference  from  “§  1822.12(d) 
of  this  Chapter  (Paragraph  XII D  of 
FmHA  Instruction  444.1)"  to 
“1944.30(b)(7)  of  Part  1944  Subpart  A". 

PART  1910— GENERAL 

Subpart  B— Credit  Reports  (Individual) 

§1910.53  [Amended] 

16.  In  §  1910.53,  lines  9. 10, 11  and  12, 
change  the  reference  from  “§  1822.12(d), 
Subpart  A,  Part  1822,  Subchapter  B  of 
this  Chapter  (paragraph  XII D  of  FmHA 
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Instruction  444.1)"  to  “§  1944.30(b)(7)  of 
Part  1944  Subpart  A.” 

PART  1924— CONSTRUCTION  AND 
REPAIR 

Subpart  A— Planning  and  Performing 
Construction  and  Other  Development 

§  1924.5  [Amended] 

17.  In  §  1924.5(i)  lines  5.  6,  7,  8  and  22, 

23  and  24  change  the  reference  from 
“FmHA  Instruction  444.2  (available  in 
all  FmHA  offices)  and  Subpart  H  of  Part 
1822  of  this  Chapter  (FmHA  Instruction 
444.9)”  to  “Part  1944  Subpart  A”  and 
from  “Subparts  A  and  D  of  Part  1822  of 
this  Chapter  (FmHA  Instructions  444.1 
and  444.5)”  to  “Subpart  D  of  Part  1822 
(FmHA  Instruction  444.5)  and  Part  1944 
Subpart  A". 

PART  1933— LOAN  AND  GRANT 
PROGRAM  (GROUP) 

Subpart  I— Self-Help  Technical 
Assistance  Grants 

§1933.403  [Amended] 

18.  In  §  1933.403(j),  lines  2,  3  and  4, 
change  the  reference  from  “§  1822.3(c)  of 
this  Chapter  (FmHA  Instruction  444.1).” 
to  “§  1944.10  of  Part  1944  Subpart  A”. 

PART  1943— FARM  OWNERSHIP,  SOIL 
AND  WATER  AND  RECREATION 

Subpart  A— Insured  Farm  Ownership 
Loan  Policies,  Procedures,  and 
Authorizations 

§1943.24  [Amended] 

19.  In  §  1943.24(b)(2)  lines  9, 10  and  11, 
change  the  reference  from  “Part  1822  of 
this  Chapter  (FmHA  Instruction  444.1)” 
to  “Part  1944”. 

PART  1944— HOUSING 

Subpart  D— Farm  Labor  Housing  Loan 
and  Grant  Policies,  Procedures,  and 
Authorizations 

§1944.153  [Amended] 

20.  In  §  1944.153(e),  lines  4  and  5, 
change  the  reference  from  “Subpart  A  of 
Part  1822  of  this  Chapter  (FmHA 
Instruction  444.1)”  to  “Part  1944  Subpart 
A”. 

§1944.164  [Amended] 

21.  In  §  1944.164(j](2)(ii)  lines  2,  3,  4 
and  5,  change  the  reference  from 
“Subpart  A  of  Part  1822  and  Subpart  D 
of  Part  1804  of  this  Chapter  (FmHA 
Instruction  444.1  and  424.5)”  to  “Part 
1804  Subpart  D  (FmHA  Instruction  424.5) 
and  Part  1944  Subpart  A”. 

22.  In  §  1944.164(n),  lines  5,  6,  7  and  8, 
change  reference  from  “§  1822.7  (j)  of 
Subpart  A  of  Part  1822  of  this  Chapter 


(FmHA  Instruction  444.1,  paragraph  VII 
J)”  to  “§  1944.18  (b)  (5)  of  Part  1944 
Subpart  A”. 

§1944.188  [Amended] 

23.  In  §  1944.168(c)(l)(ii)  lines  3,  4,  5 
and  6,  change  the  reference  from 
“Section  1822.10(b)(2)  of  Subpart  A  of 
Part  1822  of  this  Chapter  (paragraph  X  B 
2  of  FmHA  Instruction  444.1)”  to 

§  1944.18(b)(6)  of  Part  1944  Subpart  A”. 

Subpart  E— Rural  Rental  Housing  Loan 
Policies,  Procedures,  and 
Authorizations 

§  1944.205  [Amended] 

24.  In  §  1944.205(d)  change  the 
reference  from  “Exhibits  C  and  D  of 
Subpart  A  of  part  1822,  (Farmers  Home 
Administration  (FmHA)  Instruction 
444.1)”  to  “Exhibit  C  of  Part  1944 
Subpart  A.” 

25.  In  §  1944.205(1)  change  the 
reference  from  “§  1822.3(c)  of  Subpart  A 
to  Part  1924  (paragraph  III  C  of  FniHA 
Instruction  444.1)”  to  “§  1944.10  of  Part 
1944  Subpart  A.” 

§1944.215  [Amended] 

26.  In  §  1944.215(i)  (1)  change  the 
reference  from  “E)Aibits  C  and  D  of 
Subpart  A  to  Part  1822,  (FmHA 
Instruction  444.1)”  to  “Exhibit  C  of  Part 
1944  Subpart  A.” 

§1944.222  [Amended] 

27.  In  §  1944.222(b)  change  the 
reference  from  “Part  1807  and  Subpart  A 
of  Part  1822  of  this  Chapter  (FmHA 
Instructions  427.1  and  444.1, 
respectively)”  to  “Subpart  A  of  Part  1944 
and  Part  1807  of  this  Chapter  (FmHA 
Instruction  427.1)”. 

Subpart  K— Technical  and  Supervisory 
Assistance  Grants 

§  1944.506  [Amended] 

28.  In  §  1944.506(d)  lines  5,  6  and  9, 10 
and  11  change  the  reference  from 

“§  1822.3(o)  of  this  Chapter  (FmHA 
Instruction  444.1,  paragraph  III  O)”  to 
“§  1944.2(c)  of  Part  1944  Subpart  A”,  and 
from  “1822  of  this  Chapter  (Exhibit  C  of 
FmHA  Instruction  444.1)”  to  “1944.” 

29.  In  §  1944.506(f),  lines  2,  3  and  4, 
change  the  reference  from  “§  1822.3(c)  of 
Subpart  A  of  Part  1822  of  this  Chapter 
(paragraph  III  C  of  FmHA  Instruction 
444.1)”  to  “§  1944.10  of  Part  1944  Subpart 
A”. 

PART  1845— EMERGENCY 

Subpart  A— Emergency  Loan  Policies, 
Procedures,  and  Authorizations 

§1945.89  [Amended] 

30.  In  §  1945.89(a)(2)(ii),  lines  8  and  9. 
change  the  reference  from  “1822  of  this 


Chapter  (FmHA  Instruction  444.1)”  to 
“1944”. 

Subpart  C— Economic  Emergency 
Loans 

§1945.129  [Amended] 

31.  In  §  1945.129(b)(2)(i)(D),  lines  8  and 
9,  change  the  reference  from  “§  1822  of 
this  Chapter  (FmHA  Instruction  444.1)” 
to  “1944”. 

PART  1948— RURAL  DEVELOPMENT 

Subpart  B— Section  601— Energy 
Impacted  Area  Development 
Assistance  Program 

§  1948.84  [Amended] 

32.  In  §  1948.84(d)(2),  lines  8  and  9, 
change  the  reference  from  "Part  1822 
Subpart  A  (FmHA  Instruction  444.1)”  to 
“Part  1944  Subpart  A”. 

PART  1951— SERVICING  AND 
COLLECTIONS 

Subpart  A— Account  Servicing  Policies 
§  1951.17  [Amended] 

33.  In  §  1951.17(a)(2)(i)(B),  lines  4.  5 
and  6,  change  the  reference  from 

“§  1822.3(n)  of  Subpart  A  of  Part  1822  of 
this  Chapter  (paragraph  N  of  FmHA 
Instruction  444.1)”  to  “§  1944.2(d)  of  Part 
1944  Subpart  A”. 

34.  In  §  1951.17(b)(l)(i),  lines  2,  3,  4. 
change  the  reference  hrom  “§  1822.11(c) 
of  Subpart  A  of  Part  1822  of  this 
Chapter,  (Paragraph  XI  of  FmHA 
Instruction  444.1)”  to  “§  1944.26(e)  of 
Part  1944  Subpart  A”. 

35.  In  §  1951.17(b)(6).  lines  8,  9  and  10. 
change  the  reference  from  “Exhibit  E 
Subpart  A  of  Part  1822  of  this  Chapter 
(FmHA  Instruction  444.1)”  to  “§  1944.34 
of  Part  1944  Subpart  A”. 

PART  1980— GENERAL 

Subpart  D— Rural  Housing  Program 
Loans 

§  1980.302  [Amended] 

36.  In  §  1980.302(a),  lines  5  and  6, 
change  the  reference  from  “Exhibit  D  to 
Part  1822,  Subpart  A  (FmHA  Instruction 
444.1,  Exhibit  D)”  to  “Exhibit  C  of  Part 
1944  Subpart  A”. 

§1980.305  [Amended] 

37.  In  §  1980.305,  lines  3,  4.  5  and  6. 
change  the  reference  from  “§  1822.3(c)  of 
Subpart  A  of  Part  1822  of  this  Chapter 
(FmHA  Instruction  444.1,  paragraph  III 
O”  to  “§  1944.10  of  Part  1944  Subpart 
A”. 
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§1980.330  [Amended] 

38.  In  §  1980.330(h)(1).  lines  6.  7  and  8, 
change  the  reference  from  “C  to  Subpart 
A,  Part  1944  of  this  Chapter." 

PART  1944— HOUSING 

39.  As  added,  Part  1944,  Subpart  A 
reads  as  follows: 

Subpart  A— Section  502  Rural  Housing 
Loan  Poiicies,  Procedures,  Authorizations 

Sec. 

1944.1  General. 

1944.2  Definitions. 

1944.3  Loan  purposes. 

1944.4  Loan  restrictions. 

1944.5-1944.7  [Reserved] 

1944.8  Income  eligibility  requirements. 

1944.9  Other  eligibility  requirements. 

1944.10  Rural  area  designation. 

1944.11  Property  requirements. 
1944.12-1944.14  [Reserved] 

1944.15  Ownership  requirements. 

1944.16  Building  requirements. 

1944.17  Maximum  loan  amounts. 

1944.18  Security  requirements. 
1944.19-1944.21  [Reserved] 

1944.22  Refinancing  debts. 

1944.23  Loans  to  Farm  Ownership  (FO), 
Individual  Soil  and  Water  [SW],  and 
Recreation  (RL)  borrowers. 

1944.24  Technical  services. 

1944.25  Rates,  terms,  and  source  of  funds. 

1944.26  Application  processing. 
1944.27-1944.29  [Reserved] 

1944.30  Preparation  of  Loan  docket. 

1944.31  Loan  approval. 

1944.32  Actions  subsequent  to  loan 
approval. 

1944.33  Loan  closing. 

1944.34  Interest  credit. 

1944.35-1944.36  [Reserved] 

1944.37  Subsequent  section  502  loans. 

1944.38  Mutual  self-help  housing  loans. 

1944.39  RH  loans  to  FmHA  employees  and 
loan  closing  officials. 

1944.40  Rural  housing  disaster  (RHD)  loans. 
1944.41-1944.43  [Reserved] 

1944.44  Borrower  graduation. 

1944.45  Conditional  commitments. 

1944.46  Construction  Hnancing  for  builders 
by  private  credit  sources. 

1944.47-1944.50  [Reserved] 

Exhibit  A  Information  Required  to  Package 
Applications  for  Section  502  Rural 
Housing  Loans 

Exhibit  B  Address  for  Authentication  of 
Alien  Registration  Cards 
Exhibit  C  Maximum  Adjusted  Income 
Limits  for  Rural  Housing  Programs 
Exhibit  D  Minimum  Interest  Rates  for 

Calculating  Interest  Credit  for  Moderate- 
Income  Borrowers 
Exhibit  E  Rural  Housing  Applicant 
Interview 

Exhibit  F  Application  Priority  Rating 
Exhibit  F-1  Sample  letter  to  applicants  for 
quarterly  notice  of  RH  application 
priority 

Exhibit  F-2  Sample  letter  to  notify  those 
with  applications  on  file,  of  the 
processing  priority  system 
Exhibit  G  Interest  Credit  Agreement 
Renewal 


Exhibit  H  Mutual  Self-Help  Housing 
Guidelines 

Exhibit  H-1  Membership  agreement 
Exhibit  H-2  Promissory  note 

Subpart  A— Section  502  Rural  Housing 
Loan  Policies,  Procedures,  and 
Authorizations 

§  1944.1  General. 

This  Subpart  sets  forth  the  policies 
and  procedures  and  delegates  authority 
for  making  Section  502  Rural  Housing 
[RH]  loans  to  individuals  under  Title  V 
of  the  Housing  Act  of  1949  as  amended. 
The  objective  of  Section  502  loans  is  to 
provide  eligible  persons  who  will  live  in 
rural  areas  an  opportunity  to  obtain 
adequate  but  modest,  decent,  safe,  and 
sanitary  dwellings  and  related  facilities. 
The  requirements  of  Farmers  Home 
Administration  [FmHA]  Instruction 
1901-E  “Civil  Rights  Compliance 
Requirement”  will  be  applied  as 
appropriate.  Loans  and  services 
provided  under  this  Subpart  shall  not  be 
denied  to  any  person  or  applicant  as  a 
result  of  race,  sex,  national  origin,  color, 
religion,  marital  status,  age,  physical  or 
mental  handicap  [applicant  must 
possess  the  capacity  to  enter  into  a  legal 
contract  for  services],  receipt  of  income 
from  public  assistance,  or  because  the 
applicant  has,  in  good  faith,  exercised 
any  right  under  the  Consumer  Protection 
Act, 

§  1944.2  Definitions. 

The  following  definitions  apply  to  this 
Subpart: 

[a]  Area.  Areas  for  the  purpose  of 
determining  maximum  income 
limitations  are  set  forth  in  Exhibits  C 
and  D,  They  may  include  substate 
planning  districts,  entire  states,  counties 
or  FmHA  districts. 

[b]  Above-moderate  income.  An 
adjusted  annual  income  that  exceeds 
the  maximum  limit  for  moderate-income 
households  for  the  area  as  provided  in 
Exhibit  C  of  this  Subpart. 

[c]  Adjusted  annual  iincome.  Annual 
income  as  deHned  in  Paragraph  [d]  of 
this  section  less  5  percent  thereof  and 
less  an  additional  $300  for  each 
dependent  minor  person  [excluding  the 
applicant  and  foster  children]  who  is  a 
member  of  the  household. 

[d]  Annual  income.  Planned  income  to 
be  received  by  the  applicant,  and  all 
adult  members  of  the  household  during 
the  next  twelve  months.  See  §  1944.8[c] 
for  supplemental  rules  on  determining 
annual  income. 

[e]  Cosigner.  A  party  who  joins  in  the 
execution  of  a  promissory  note  to 
guarantee  its  repayment  by  the 
borrower.  The  cosigner  becomes  jointly 
and  severally  liable  to  comply  with  the 


terms  of  the  note  in  the  event  of  the 
borrower’s  default. 

[f]  County  Supervisor.  Includes 
Assistant  County  Supervisor  for  all 
duties  and  responsibilities  which  are 
included  in  the  employee’s  job 
description  and  for  authorizations  which 
have  been  delegated  in  writing  in 
accordance  with  FmHA  Instruction 
2006-F  [available  in  any  FmHA  office.) 
For  the  areas  of  Alaska  and  the  Western 
Pacific  Territories  it  also  includes  the 
Area  Supervisor. 

[g]  Existing  dwelling.  One  which  is  [1] 
more  than  1  year  old.  or  [2]  previously 
occupied  as  a  residence. 

[h]  Extended  family.  A  family  unit 

consisting  of  parents,  children  and  other 
relatives  who  will  live  together  on  a 
permanent  basis  as  a  part  of  the 
household.  ^ 

[i]  Farm.  Includes  the  total  acreage  of 
one  or  more  tracts  of  land  which  [1]  is 
owned  by  the  applicant,  [2]  is  operated 
as  a  single  imit,  [3]  is  in  agricultural 
production,  and  [4]  annually  will 
produce  agricultural  commodities  for 
sale  and  home  use  with  a  gross  value  of 
at  least  $400  based  on  1944  prices.  To 
aid  in  estimating  the  gross  annual  value 
of  agricultural  commodities  produced  on 
a  particular  farm,  a  State  Supplement 
will  be  issued  listing  the  1944  prices  for 
the  principal  farm  commodities  in  the 
State. 

[j]  Household.  The  applicant  and  all 
other  persons  who  will  make  the 
applicant’s  dwelling  their  primary 
residence  for  all  or  part  of  the  next  12 
months. 

[k]  Low  income.  80  percent  of  the  area 
median  income  except  that  it  shall  not 
be  less  than  60  percent  or  greater  than 
80  percent  of  the  non-metro  census 
regional  income  adjusted  for  housing 
cost.  Maximum  limits  for  low-income 
are  set  forth  in  Exhibit  C  of  this  Subpart. 

[l]  Moderate  income.  The  greater  of 
110  percent  of  the  area  median  income, 
low-income  -f  $4,400,  or  $15,600. 
Maximum  limits  for  moderate-income 
are  set  forth  in  Exhibit  C  of  this  Subpart. 

[m]  Nonfarm  tract.  A  parcel  of  land 
that  is  not  a  farm  and  is  located  in  a 
rural  area,  or  a  building  site  that  is  part 
of  a  farm,  and  which  secures  an  RH  loan 
in  accordance  with  §  1944.18[b][10]. 

[n]  Place.  An  area  containing  a 
concentration  of  inhabitants  within  a 
determinable  unincorporated  area. 

[o]  Rehabilitation.  Major  repairs  and 
improvements  to  existing  dwellings  such 
as  the  installation  or  completion  of 
bathroom  facilities,  installation  of  major 
items  of  equipment,  additions,  or  * 
structural  changes. 

[p]  Senior  citizen.  A  “senior  citizen”  is 
a  person  who  is  62  years  of  age  or  older. 
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(q)  Town.  A  "town”  means  a 
municipality  similar  to  a  city  but  not  a 
New  England-type  town  which 
resembles  a  township  or  county  in  most 
States. 

(r)  Urban  area.  Either  a  town,  village, 
city,  place  or  any  associated 
combination  thereof,  which  with  the 
immediately  adjacent  densely  settled 
areas  has  a  population  in  excess  of  the 
limits  prescribed  in  §  1944.10(a](2]  (i) 
and  (ii). 

(s)  Very  low-income.  50  percent  of 
area  median  income.  Maximum  limits 
for  very  low-income  are  set  forth  in 
Exhibit  C  of  this  Subpart. 

§  1944.3  Loan  purposes. 

(a)  A  loan  may  be  made  to  an  eligible 
applicant  for  the  following  purposes: 

(1)  To  buy,  build,  rehabilitate,  improve 
or  relocate  a  dwelling  and  provide 
related  facilities  for  use  by  the  applicant 
as  a  permanent  residence. 

(2)  To  buy,  build,  rehabilitate,  improve 
or  relocate  a  dwelling,  and  provide 
related  facilities  for  a  farm  owner  to 
provide  housing  to  be  occupied  by  the 
farm  manager,  tenants,  sharecroppers  or 
farm  laborers. 

(3)  To  refinance  secured  debts  or 
unsecured  debts  incurred  after  the  date 
of  application  as  provided  in  §  1944.22. 

(b)  A  loan  made  under  §  1944.3(a]  (1) 
or  (2)  may  be  used  to: 

(1)  Purchase,  in  fee  title,  a  minimum 
adequate  site,  as  outlined  in  §  1944.11(c) 
on  which  the  improvements  are  or  will 
be  located,  if  the  applicant  does  not  own 
an  adequate  site. 

(2)  Pay  reasonable  acquisition  cost  for 
a  leasehold  interest  in  a  minimum 
adequate  site  at  the  time  of  making  the 
initial  RH  loan. 

(3)  Provide  an  adequate  and  safe 
water  supply  and/or  an  adequate 
sewage  disposal  facility. 

(4)  Provide  site  preparation,  including 
grading,  foundation  plantings,  seeding  or 
sodding  of  lawns,  trees,  walks,  yard 
fences  and  driveways  to  building  sites. 

(5)  Purchase  and  install  essential 
equipment  in  the  dwelling  including 
items  such  as  a  range,  refrigerator, 
clothes  washer  or  clothes  dryer,  if  these 
items  are  normally  sold  with  dwellings 
in  the  area  and  if  purchase  of  these 
items  is  not  the  primary  purpose  of  the 
loan. 

(6)  Provide  special  design  features  or 
equipment  when  necessary  because  of 
physical  handicap  or  disability  of  the 
applicant  or  a  member  of  the  household. 

(7)  Purchase  and  install  approved 
solar  systems  and  approved  furnaces 
and  space  heaters  which  use  a  type  of 
fuel  that  is  commonly  used,  and  is 
economical  and  dependably  available. 


(8)  Provide  storm  cellars,  and  similar 
protective  structures. 

(9)  Pay  incidental  expenses  such  as 
fees  for  credit  reports,  tax  monitoring 
service,  legal,  title  clearance,  loan 
closing,  architectural,  surveying  and 
other  technical  services. 

(10)  Pay  reasonable  connection  fees 
for  utilities  such  as  water,  sewer, 
electric  or  gas,  which  are  required  to  be 
paid  by  the  borrower  and  which  cannot 
be  paid  from  other  funds. 

(11)  Pay  the  borrower’s  share  of  Social 
Security  taxes  for  labor  hired  by  the 
borrower  in  connection  with  making  the 
planned  improvements. 

(12)  Pay  real  estate  taxes  which  are 
due  and  payable  on  the  building  and/ or 
site  at  the  time  of  closing  on  an  initial 
loan,  if  this  amount  is  not  a  substantial 
part  of  the  loan. 

(13)  To  establish  escrow  accounts  for 
the  payment  of  real  estate  taxes  or 
property  insurance  premiums  in  those 
states  where  the  use  of  escrow  accounts 
is  authorized  by  the  National  Office. 

(14)  Provide  living  area  for  all 
members  of  the  applicant's  household, 
including  “extended  family,”  as 
provided  in  §  1944.16(a)(5). 

(15)  Pay  part  of  the  cost  of 
constructing,  remodeling,  repairing  or 
buying  a  domestic  water  system  or 
waste  disposal  system,  provided  that 
the  following  conditions  ar.e  met,  unless 
exceptions  are  authorized  by  the 
National  Office: 

(i)  The  facility  must  be  jointly  owned 
and  used  by  not  more  than  10 
participants. 

(ii)  The  domestic  water  or  waste 
disposal  system  cannot  be  provided 
with  a  Community  Facilities  loan. 

(iii)  The  group  must  act  as  individuals 
and  not  as  a  legal  entity  such  as  a 
partnership,  corporation  or  association. 

(iv)  The  facility  will  be  located  in  a 
rural  area  and  will  be  used  only  for 
normal  home  use. 

(v)  The  applicant  will  give  FmHA  a 
mortgage  as  required  in  §  1944.18(a), 
including  the  applicant’s  interest  in  the 
system  if  it  is  practical  to  mortgage  the 
system.  The  interest  of  any  co-owners  of 
the  jointly  owned  facility  who  are  not 
applicants  may  be  excluded  from  the 
mortgage  on  prior  approval  by  the  State 
Director,  as  provided  in  §  1944.18(b)(8). 

(vi)  The  owners  have  written 
agreements  as  to  the  construction,  use, 
maintenance  and  repair  of  the  facility 
and  obtain  necessary  jointly  owned 
easements. 

(vii)  The  facility  will  cost  not  more 
than  $50,000  or  have  a  depreciated 
replacement  value  that  does  not  exceed 
$50,000  if  such  facility  is  being 
purchased,  enlarged,  or  improved. 


(viii)  All  funds  to  be  used  to  Hnance 
construction  or  installation  of  the  joint 
facility  will  be  deposited  in  a  supervised 
bank  account. 

§  1944.4  Loan  restrictions. 

(a)  Loans  will  not  be  made  to  a 
homestead  entryman  or  desert  entryman 
to  improve  the  entry  priot.to  receipt  of 
patent. 

(b)  Loan  funds  may  not  be  used  to: 

(1)  Buy  or  improve  income-producing 
land,  or  buildings  to  be  used  for  income- 
producing  purposes  or  buildings  not 
essential  for  RH  purposes. 

(2)  Pay  fees,  charges  or  commissions 
such  as  finders’  fees,  fees  for  packaging 
the  application  or  placement  fees  for  the 
referral  of  prospective  applicants  to 
FmHA. 

(c)  A  loan  will  not  be  made  to  an 
applicant  whose  previous  FmHA  debts 
have  been  settled  pursuant  to  Part  1864 
of  this  Chapter  (FmHA  Instruction  456.1) 
or  by  release  from  personal  liability 
imder  Subpart  A  of  Part  1955,  as 
reflected  by  the  County  Office  records, 
or  where  settlement  under  such 
regulation  is  contemplated,  unless 
failure  to  pay  the  indebtedness  was  the 
result  of  circumstances  beyond  the 
applicant’s  control,  or  the  conditions 
which  necessitated  the  debt  settlement 
or  release,  other  than  weather  hazards, 
disasters,  or  price  fluctuations,  have 
been  removed  or  will  be  removed  by 
making  the  loan.  Before  approving  the 
property  or  causing  such  an  applicant  to 
incur  any  expense  in  connection  with 
the  loan  the  County  Supervisor  will 
complete  Form  FmHA  431-2,  “Farm  and 
Home  Plan,”  or  Form  431-3,  “Household 
Financial  Statement  and  Budget,”  and 
send  it  with  the  application,  any 
available  case  folders,  and 
recommendations  to  the  State  Office  for 
a  determination  as  to  whether  to 
proceed  with  the  development  of  the 
loan  docket. 

§§1944.5-1944.7  [Reserved] 

§  1944.8  Income  eligibility  requirements. 

(a)  An  applicant  is  eligible  for  a 
Section  502  loan  only  if  the  following 
requirements  are  met: 

(1)  The  adjusted  annual  income  of  the 
applicant’s  household  as  defined  in 

§  1944.2(c)  does  not  exceed  the 
applicable  income  limit  in  Exhibit  C. 
Exceptions  to  this  requirement  may  be 
authorized  by  the  State  Director  in 
accordance  with  §  1944.33  (a)  or  (b),  or- 
by  the  National  Office. 

(2)  Repayment  ability,  as  provided  in 
§  1944.26(g),  is  demonstrated  in  the 
following  manner: 

(i)  The  applicants  have  adequate  and 
dependably  available  income.  The 
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determination  of  income  dependability 
will  include  consideration  of  the 
applicant's  past  history  of  annual 
income  and/or  the  history  of  the  typical 
annual  income  of  others  in  the  area  with 
similar  types  of  employment.  Such 
income  should  be  sufficient  to  meet 
living  expenses,  pay  taxes,  insurance 
and  maintenance  costs,  and  to  make 
required  payments  on  all  obligations 
including  the  Section  502  loan;  or 

(ii)  The  applicants  obtain  a  co-signer 
w  ith  dependably  available  income 
which,  together  with  the  applicants’ 
income,  will  be  sufficient  to  repay  the 
loan.  The  co-signer  must  be  an 
individual  but  may  not  be  a  member  of 
the  applicant’s  household. 

(b)  All  adult  members  of  the 
household  whose  income  must  be 
included  to  meet  the  repayment 
requirements  in  paragraph  (a)(2)(i)  of 
this  section  will  be  considered 
applicants,  and  their  signatures  on  the 
promissory  note  will  be  required  as 
necessary  to  assure  repayment. 

(c)  Annual  income  as  defined  in 
§  1944.2(c)  will  be  determined  as 
follows: 

(1)  The  income  of  all  adults,  including 
the  spouse,  will  be  included  for  either 
full-time  or  part-time  employment  if 
presently  employed.  If  the  other  adult  or 
spouse  is  not  presently  employed  but 
there  is  a  recent  history  of  such 
employment  that  person’s  income  will 
be  considered  unless  the  borrower  and 
the  person  involved  sign  a  statement 
that  the  person  is  not  presently 
employed  and  does  not  intend  to  resume 
employment  in  the  foreseeable  future  or, 
if  interest  credit  is  involved,  during  the 
term  of  the  Interest  Credit  Agreement. 
The  statement  will  be  filed  in  the 
borrower’s  case  file. 

(2)  Income  from  all  sources  is  included 
except  as  provided  in  paragraph  (c)(3)  of 
this  section.  Income  sources  include,  but 
are  not  limited  to: 

(i)  Gross  income  from  wages,  salaries, 
and  commissions,  including  that  from 
seasonal  type  work  which  can  be 
expected  to  be  repetitious. 

(ii)  All  expected  overtime  and  bonus 
income  which  can  reasonably  be 
considered  dependable. 

(iii)  All  net  farm  and  nonfarm 
business  income.  Projected  farm  or 
nonfarm  business  losses  w'ill  be 
considered  as  “0”  in  determining  annual 
income. 

(iv)  Pensions,  Social  Security,  welfare, 
and  unemployment  compensation. 

(v)  Child  support  payments  and  other 
payments  made  on  behalf  of  minors. 

(vi)  The  income  of  an  applicant’s 
spouse  unless  the  spouse  has  been  living 
apart  from  the  applicant  for  at  least  six 
months  for  reasons  other  than  military 


or  work  assignment  or  court  proceedings 
for  divorce  or  legal  separation  have 
been  commenced, 

(vii)  GI  bill  benefits,  fellowships, 
scholarships,  and  assistantships. 

(viii)  Alimony,  or  other  spousal 
support  payment. 

(ix)  Proceeds  from  the  sale  of 
equipment,  mineral  rights  or  real  estate 
sold  under  long-term  contract  (usually 
more  than  3  years). 

(3)  The  following  income  will  not  be 
included  in  determining  annual  adjusted 
income,  although  it  will  be  included 
under  §  1944.26  (c)(2)  and  (0  for 
documenting  repayment  ability: 

(i)  Income  received  by  a  full  time 
student  [who  is  not  the  applicant  or  co¬ 
applicant)  from  employment  or  income 
from  GI  Bill  benefits,  fellowships, 
scholarships,  or  assistantships  for 
schooling. 

(ii)  Proceeds  from  the  sale  of 
equipment,  mineral  rights,  or  real  estate 
sold  under  a  short  term  contract  (usually 
3  years  or  less). 

(iii)  Cash  value  of  food  stamps,  real 
estate  tax  exemptions,  or  similar  types 
of  assistance. 

(iv)  Payments  received  for  the  care  of 
foster  children,  foster  adults  or  for 
services  rendered  as  a  volunteer  on  a 
project  sponsored  by  any  of  the 
following  programs: 

(A)  Retired  Senior  Volunteer  Program. 

(B)  Foster  Grandparent  and  Older 
American  Community  Service  Programs 
(as  either  a  foster  grandparent,  senior 
health  aide  or  senior  companion). 

(C)  National  Volunteer  Programs  to 
Assist  Small  Business  and  Promote 
Volunteer  Service  by  Person  With 
Business  Experience. 

(D)  Peace  Corps,  VISTA,  or  any  other 
volunteer  program  sponsored  by 
ACTION. 

(v)  Allowances,  such  as  training  and 
travel  expenses,  paid  by  the  Department 
of  Labor  to  CETA  participants.  (Wages 
paid  by  the  employers  of  CETA  workers 
will  be  included.) 

(vi)  Any  payments  received  by  "live 
in"  aides  for  members  of  a  senior  citizen 
borrower’s  household,  paid  by  state  or 
federal  programs  which  specifically 
exclude  the  cost  of  shelter  from  the 
amount  received. 

(4)  In  determining  the  applicant’s 
annual  income  the  following  deductions 
are  allowed: 

(i)  A  deduction  may  be  made  in  the 
same  manner  as  outlined  in  Internal 
Revenue  Service  (IRS)  regulations  for 
the  exhaustion,  wear  and  tear,  and 
obsolescence  of  depreciable  property 
used  in  the  applicant’s  trade,  business, 
or  farming  operation.  The  applicant 
must  provide  an  itemized  schedule 
showing  the  depreciation  claimed.  The 


schedule  should  be  consistent  with  the 
amount  of  depreciation  actually  claimed 
for  these  items  for  Federal  income  tax 
purposes. 

(ii)  A  deduction  may  be  made  in  the 
same  manner  as  outlined  in  IRS 
regulations  for  necessary  work  related 
expenses  actually  paid  by  the  employee 
in  excess  of  the  amount  reimbursed  by 
the  employer.  The  deduction  must  be 
reasonable  and,  in  the  judgment  of  the 
approving  official,  should  be  deducted 
from  an  employee’s  income  to  reflect 
annual  income  on  an  equal  basis  with 
other  employed  persons.  Deductions, 
however,  are  not  permitted  for  the 
following: 

(A)  Transportation  to  and  from  work. 

(B)  Cost  of  meals  incurred  on  one  day 
business  trips. 

(C)  Educational  expenses  except 
those  incurred  to  meet  the  minimum 
requirements  for  the  employee’s  present 
position. 

(D)  Fines  and  penalties  for  violation  of 
laws. 

(iii)  A  maximum  aggregate  deduction 
of  $400  per  month  may  be  made  for  child 
care  or  disabled  dependent  care  which 
is  necessary  to  enable  the  borrower  to 
be  gainfully  employed.  The  deduction 
will  be  based  only  on  monies  actually 
paid  for  care  services.  Payments  for 
these  services  may  not  be  made  to 
persons  whom  the  borrower  is  entitled 
to  claim  as  dependents  for  income  tax 
purposes.  Full  justification  for  such 
deduction  must  be  recorded  in  detail  in 
the  applicant’s  loan  docket. 

(iv)  A  maximum  aggregate  deduction 
of  $400  per  month  may  be  made  for  full 
time  nursing  home  or  institutional  type 
care  which  cannot  be  provided  in  the 
home,  for  a  member  of  the  household. 
Such  care  must  be  expected  to  be 
required  for  a  period  of  six  months  or 
more.  The  deduction  will  be  limited  to 
expenditures  actually  paid  for  such 
services. 

§  1944.9  Other  eligibility  requirements. 

In  addition  to  the  income  eligibility 
requirements  of  §  1944.8,  the  applicant 
must: 

(a)  Qualify  as  one  of  the  following: 

(1)  A  person  who  does  not  own  a 
dwelling  which  is  structurally  sound, 
functionally  adequate,  and  which  is 
large  enough  to  accommodate  the  needs 
of  the  applicant,  or 

(2)  A  farmowner  without  decent,  safe 
and  sanitary  housing  for  the 
farmowner’s  own  use  or  for  the  use  of 
farm  tenants,  sharecroppers,  farm 
laborers,  or  farm  manager. 

(b)  Be  without  sufficient  resources  to 
provide  the  necessary  housing  or  related 
facilities,  and  be  unable  to  secure  the 
necessary  credit  from  other  sources 
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upon  terms  and  conditions  which  the 
applicant  could  reasonably  be  expected 
to  fulfill.  If  the  applicant  has  only  an 
undivided  interest  in  the  land  to  be 
improved,  those  co-owners  whose 
execution  of  the  mortagage  is  required 
under  §  1944.18(b](8)  must  also  be 
unable  to  provide  the  improvement  with 
their  own  resources  or  obtain  the 
necessary  credit  elsewhere  either 
individually  or  jointly  with  the 
applicant. 

(c)  Be  a  natural  person  (individual) 
who  resides  as  a  citizen  in  any  of  the  50 
States,  the  Commonwealth  of  Puerto 
Rico,  the  U.S.  Virgin  Islands,  Guam, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  or  the 
Trust  Territory  of  the  Pacific  Islands,  or 
a  non-citizen  who  resides  in  one  of  the 
foregoing  areas  after  being  legally 
admitted  for  permanent  residence  or  on 
indefinite  parole.  Permanent  residents 
can  verify  their  status  by  presentation  of 
Form  1-551  “Alien  Registration  Receipt 
Card”  or  any  later  revision  of  the  form. 
Those  on  indefinite  parole  must  present 
Form  1-94  “Arrival/Departure  Card”  or 
any  later  revision  of  the  form.  The 
County  Supervisor  must  further 
authenticate  such  information  through 
the  Immigration  and  Naturalization 
Service  if  the  authenticity  of  the 
information  provided  is  in  doubt  (See 
Exhibit  B). 

(d)  Possess  legal  capacity  to  incur  the 
loan  obligation,  and  have  reached  the 
legal  age  of  majority  in  the  State,  or 
have  had  the  disability  of  minority 
removed  by  court  action. 

(e)  Have  the  potential  ability  to 
personally  occupy  the  home  on  a 
permanent  basis,  if  the  loan  is  to 
provide  housing  for  the  applicant’s  own 
use.  To  illustrate,  because  of  the 
probability  of  their  being  transferred  or 
moving  after  graduation,  military 
personnel  on  active  duty  and  full-time 
students  will  not  be  granted  loans 
unless: 

(1)  The  applicant,  if  military 
personnel,  will  be  discharged  at  an  early 
date  (usually  within  1  year).  The  family 
must  continue  to  occupy  the  home  in 
case  the  borrower  is  transferred  to 
another  duty  station  before  discharge, 
and 

(2)  The  applicant  intends  to  make  the 
home  a  permanent  residence  and  there 
are  reasonable  prospects  that 
employment  will  be  available  in  the 
area  after  graduation  or  discharge,  and 

(3)  An  adult  member  of  the  household 
will  be  available  to  make  inspections  if 
the  home  is  being  constructed  and  to 
sign  checks  for  work  performed. 

(f)  Have  a  credit  history  which 
indicates  a  reasonable  ability  and 
willingness  to  meet  obligations  as  they 


become  due.  The  following  will  not 
indicate  an  unacceptable  credit  history: 

(1)  “No  history”  of  credit  transactions 
by  the  applicant. 

(2)  Bankruptcies,  foreclosures, 
judgments,  or  delinquent  payment 
records  which  occurred  more  than  36 
months  before  the  application  if  no 
recent  similar  situations  have  occurred. 

(3)  Isolated  incidents  of  delinquent 
payments  which  do  not  represent  a 
general  pattern  of  unsatisfactory  or  slow 
payment. 

(4)  Recent  bankruptcy,  foreclosure, 
judgment  or  delinquent  payment  when 
the  applicant  can  satisfactorily 
demonstrate  that: 

(i)  The  circumstances  causing  any  of 
the  above  were  of  a  tem.porary  nature, 
were  beyond  the  applicant’s  control  and 
have  been  removed.  Examples:  loss  of 
job:  delay  or  reduction  in  government 
benefits,  or  other  loss  of  income: 
increased  expenses  due  to  illness,  death, 
etc. 

(ii)  The  adverse  action  or  delinquency 
was  the  result  of  a  refusal  to  make  full 
payment  because  of  defective  goods  or 
services  or  as  a  result  of  some  other 
justifiable  dispute  relating  to  the  goods 
or  services  purchased  or  contracted  for. 

§  1944.10  Rural  area  desigruition. 

(a)  For  the  purposes  of  this  Subpart,  a 
rural  area  is: 

(1)  Open  country  which  is  not  part  of 
or  associated  with  an  urban  area,  or 

(2)  Any  town,  village,  city  or  place, 
including  the  immediately  adjacent 
densely  settled  area,  which  is  not  part  of 
or  associated  with  an  urban  area  and 
which: 

(i)  has  a  population  not  in  excess  of 
10,000  if  it  is  rural  in  character,  or 

(ii)  has  a  population  in  excess  of 
10,000  but  not  in  excess  of  20,000,  and 

(A)  is  not  contained  within  a  Standard 
Metropolitan  Statistical  Area  (SMSA), 
and 

(B)  has  a  serious  lack  of  mortgage 
credit  for  low-  and  moderate-income 
households  as  determined  by  the 
Secretary  of  Agriculture  and  the 
Secretary  of  Housing  and  Urban 
Development. 

(b)  A  determination  that  open  country, 
or  any  town,  village,  city,  or  place  is  not 
part  of  or  associated  with  an  urban  area 
must  include  a  finding  that  any  densely 
populated  section  of  the  area  in  question 
is  separated  from  the  densely  populated 
section  of  any  adjacent  urban  area  by 
open  spaces  (which  are  undeveloped, 
agricultural,  or  sparsely  settled)  other 
than  open  spaces  due  to  physical 
barriers,  commercial  or  industrial 
developments,  public  parks  and  similar 
open  spaces,  and  areas  reserved  for 
recreational  purposes.  This 


determination  should  also  consider  such 
other  factors  as: 

(1)  The  existence  of  known  plans  for 
development  within  the  near  ^ture  (e.g., 

3  to  5  years)  of  a  substantial  portion  of 
the  inter\'ening  land  between  the  area  in 
question  and  an  urban  area. 

(2)  Separate  school  systems  and 
separate  utilities  such  as  water  and 
sewer  and  solid  waste  disposal: 
however,  consolidated  schools  and/or 
combined  facilities  do  not  necessarily 
indicate  being  “associated  with”. 

(c)  Two  or  more  towns,  villages,  cities, 
and  places  may  have  contiguous 
boundaries,  and  each  be  considered 
separately  if  they  are  not  otherwise 
associated  with  each  other,  as 
determined  after  consideration  of 
paragraphs  (a)  and  (b)  of  this  section. 

(d)  The  latest  official  Bureau  of  the 
Census  data  or  more  recent  official 
population  counts  will  be  used  in 
determining  population. 

(e)  The  State  Director  will  be 
responsible  for  determining  boundaries 
of  rural  areas  and  shall  issue  an 
appropriate  State  Supplement  to  identify 
such  areas  by  list  and  maps.  Areas  in 
excess  of  10,000  population  wrill  be 
identified  as  “rural  areas”  in  a  State 
Supplement  only  after  written 
authorization  by  the  National  Office  and 
compliance  with  the  requirement  of 
subparagraph  (a)(2)(ii)  above. 

.  (f)  When  a  change  of  designation  fix)m 
rural  to  nonrural  is  anticipated,  all 
developers  and  other  interested  parties 
should  be  notified. 

(g)  If  an  area  designation  is  changed 
from  rural  to  nonrural,  loans  may  be 
made  only  in  the  following  instances: 

(1)  Applications  received  by  FmHA 
prior  to  die  change  of  designation  may 
be  processed. 

(2)  New  conditional  commitments  will 
be  issued  and  existing  conditional 
commitments  will  be  honored  only  in 
conjunction  with  the  approval  of  RH 
loan  applications  which  were  received 
prior  to  the  date  the  area  was 
designated  nonrural. 

(3)  Credit  sales  and  transfers  with 
assumptions  may  be  processed  in  such 
areas  as  authorized  by  §  1955.103(e)  of 
Subpart  C  of  Part  1955,  and 

§  1872.18(c)(l)(i)  of  Subpart  A,  Part  1872, 
(FmHA  Instruction  465.1  paragraph 
XVIII(C)(l)(a)). 

(4)  Subsequent  loans  may  be  made  on 
property  in  an  area  where  the 
designation  was  changed  from  rural  to 
nonrural  after  the  initial  loan  was  made: 

(i)  To  make  necessary  repairs. 

(ii)  To  pay  equity  in  connection  with 
an  assumption  and  transfer  of  an  RH 
loan. 
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§  1 944. 1 1  Property  requirements. 

(a)  The  property  on  which  the  loan  is 
made  must  be  located  on  a  farm,  or  in  a 
designated  rural  area  as  defined  in 

§  1944.10  or  in  an  area  the  designation  of 
which  has  been  changed  as  provided  in 
§  1944.10(g).  A  nonfarm  tract  to  be 
purchased  or  improved  with  loan  funds 
must  not  include  or  be  closely 
associated  with  farm  service  buildings. 

(b)  Unless  an  exception  is  granted  by 
the  National  Office  (notwithstanding  the 
requirement  of  Part  1804  Subpart  D 

§  1804.67(b)  FmHA  Instruction  424.5 
Paragraph  VII  B)  the  property  must  be 
contiguous  to  and  have  direct  access 
from  an: 

(1)  All-weather  street  which  has  been 
dedicated  to  and  accepted  by  a  public 
body  which  shall  be  responsible  for 
continuous  maintenance,  or 

(2)  Extended  driveway  if: 

(i)  The  driveway  does  not  potentially 
serve  more  than  two  individual 
dwellings, 

(ii)  The  applicant  obtains  title  or  an 
easement  to  the  driveway  and  it  is 
included  in  the  security  for  the  loan,  and 

(iii)  The  maintenance  cost  for  the 
driveway  is  considered  in  determining 
the  applicant's  repayment  ability. 

(c)  If  the  property  is  being  purchased 
w'ith  loan  funds,  it  may  not  be  larger 
than  a  minimum  adequate  site,  which  is 
the  smallest  area  sufficient  for  the 
dwelling,  related  facilities,  and  a  yard. 

In  determining  whether  the  property  is  a 
minimum  adequate  site  the  following 
considerations  apply: 

(1)  In  case  of  purchase  of  a  site  on 
which  to  construct  a  dwelling,  or 
purchase  of  a  new  dwelling  and  site,  the 
site  should  be  not  more  than  one  acre  of 
land  unless  more  than  one  acre  is 
needed  to  provide  for  an  adequate  water 
supply  or  waste  disposal  system. 

(2)  When  an  existing  dwelling  is  being 
purchased  or  debts  are  being  refinanced, 
the  site  may  include  more  than  one  acre 
only  under  the  following  conditions: 

(i)  When  an  existing  dwelling  is  being 
purchased,  the  seller  will  sell  the 
dwelling  only  with  the  entire  site  on 
w’hich  it  is  located  and  the  cost  of  extra 
land  is  not  a  substantial  portion  of  the 
loan,  or 

(ii)  In  a  refinancing  case,  the  extra 
land  cannot  be  sold  for  a  significant 
amount,  or  ’ 

(iii)  More  than  one  acre  is  needed  to 
provide  an  adequate  water  supply  or 
waste  disposal  system. 

(3)  In  all  cases,  the  buying  of  a  site  of 
more  than  one  acre  must  be  fully 
justified  and  the  reasons  recorded  in  the 
loan  docket.  In  no  case  may  more  than 
three  acres  be  purchased  unless 
authorized  by  the  National  Office. 


(d)  Loans  made  to  buy,  build,  or  repair 
dwellings  located  in  an  area  having 
special  flood  or  mudslide  hazards  are 
subject  to  the  conditions  of  Subpart  B  of 
Part  1806,  Subchapier  A  of  this  Chapter 
(FmHA  Instruction  426.2). 

§§  1944.12—1944.14  [Reserved] 

§  1944.15  Ownership  requirements. 

(a)  After  the  loan  is  closed,  the 
applicant  must  have  an  interest  in  the 
property  to  be  purchased,  improved,  or 
refinanced,  which  qualifies  as  one  of  the 
following: 

(1)  Full  marketable  title. 

(2)  The  purchaser’s  interest  under  a 
land  purchase  contract  which  obligates 
payment  of  the  purchase  price,  gives  the 
rights  of  present  possession,  control  and 
beneficial  use  of  the  property,  and 
entitles  the  purchaser  to  a  deed  upon 
paying  all  or  a  specffic  part  of  the 
purchase  price. 

(3)  An  undivided  fee  interest  if  the  co- 
owners  meet  the  security  requirements 
imposed  by  §  1944.18(b)(8). 

(4)  A  life  estate  interest  with  rights  of 
present  possession,  control  and 
beneficial  use  of  the  property  if  the 
remaindermen  meet  the  security 
requirements  imposed  by  §  1944.18(b)(9). 

(5)  Leasehold  interst  if  all  of  the 
following  conditions  are  met: 

(i)  The  applicant  is  unable  to  obtain 
fee  title  to  the  property  and  the  rent 
charged  for  the  lease  does  not  exceed 
the  rate  being  paid  for  similar  leases. 

'  (ii)  The  lessor  owns  the  fee  simple 
title. 

(iii)  Neither  the  leasehold  nor  the  fee 
simple  title  is  subject  to  a  prior  lien, 
unless  the  County  Super\'isor  submits 
complete  information  to  the  State 
Director  for  review  and  authorization 
prior  to  approval  of  the  loan.  The 
amount  of  the  RH  loan  plus  any  prior 
liens  may  not  exceed  the  recommended 
market  value  of  the  leasehold. 

(iv)  The  wrritten  lease  contains  the 
following  provisions: 

(A)  The  lessor’s  consent  to  the  RH 
mortgage. 

(B)  Reasonable  security  of  tenure.  The 
borrower’s  interest  must  not  be  subject 
to  summary  forfeiture  or  cancellation. 

(C)  The  right  of  FmHA  to  foreclose  the 
RH  mortgage  and  sell  without 
restrictions  that  would  adversely  affect 
the  market  value  of  the  security. 

(D)  The  right  of  FmHA  to  bid  at 
foreclosure  sale  or  to  accept  voluntary 
conveyance  of  the  security  in  lieu  of 
foreclosure. 

(E)  The  right  of  FmHA,  after  acquiring 
the  leasehold  through  foreclosure  or 
voluntary  conveyance  in  lieu  of 
foreclosure,  or  in  event  of  abandonment 
by  the  borrower,  to  occupy  the  property 


or  sublet  it,  and  to  sell  for  cash  or  credit. 
In  case  of  a  credit  sale,  FmHA  will  take 
a  mortgage  with  rights  similar  to  those 
under  the  original  RH  mortgage. 

(F)  The  right  of  the  borrower,  in  the 
event  of  default  or  inability  to  continue 
with  the  lease  and  the  RH  loan,  to 
transfer  the  leasehold,  subject  to  the  RH 
mortgage,  to  an  eligible  transferee  with 
assumption  of  the  RH  debt. 

(G)  Advance  notice  of  a  least  90  days 
to  FmHA  of  lessor’s  intention  to  cancel 
or  terminate  the  lease.  Such  advance 
notice  will  be  long  enough  to  permit 
FmHA  to  ascertain  the  amount  of 
delinquencies,  the  total  amount  of  the 
lessor’s  and  any  other  prior  interests, 
and  the  market  value  of  the  leasehold 
interest  and,  if  litigation  is  involved,  to 
refer  the  case  with  a  report  of  the  facts 
to  the  United  States  Attorney  for 
appropriate  action. 

(H)  Express  provisions  covering  the 
question  of  liability  of  FmHA  for  unpaid 
rentals  or  other  charges  accrued  at  the 
time  it  acquires  possession  of  the 
property  or  title  to  the  leasehold,  and 
those  which  become  due  during  FmHA’s 
possession  or  ownership,  pending 
further  servicing  or  liquidation. 

(I)  Any  necessarj’  provisions  to  assure 
fair  compensation  to  the  lessee  for  any 
part  of  the  premises  taken  by 
condemnation. 

(v)  The  lease  has  an  unexpired  term, 
from  the  date  of  loan  approval,  of  at 
least  50  years  (a  lease  for  25  years  with 
an  option  to  the  lessee  to  renew  for  an 
additional  25  years  would  be  considered 
a  50  year  lease)  except  where: 

(A)  A  lease  is  granted  for  the  purpose 
of  permitting  a  person  to  obtain  an  RH 
loan  and  the  time  required  to  process 
and  approve  the  loan  results  in  the 
unexpired  term  of  the  lease  being  not 
less  than  49  years,  or 

(B)  A  lease  is  in  existence  at  least  1 
year  prior  to  the  date  of  the  loan 
approval,  and  the  unexpired  term  of  the 
lease  is  at  lease  50  percent  longer  than 
the  repayment  period  of  the  loan.  In  no 
case  may  the  unexpired  term  of  the 
lease  be  less  than  15  years. 

(6)  Possessory  rights  on  an  Indian 
reservation  or  State-owned  land  if  the 
security  requirements  imposed  by 

§  1944.18(b)(2)  are  met. 

(7)  The  interest  of  an  Indian  in  land 
held  in  severalty  under  trust  patents  or 
deeds  containing  restrictions  against 
alienation  if  the  security  requirements 
imposed  by  §  1944.18(b)(3)  are  met. 

(b)  If  an  applicant’s  title  to  any  part  of 
the  property  does  not  qualify  as  an 
ownership  interest  under  paragraph  (a) 
of  this  section  and  is  therefore  defective, 
an  RH  loan  may  nevertheless  be  made 
if: 
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(1)  The  defect  cannot  be  cured  at  a 
reasonable  cost,  and 

(2)  No  improvements  to  be 
constructed  or  repaired  with  loan  funds 
will  be  located  on  the  parcel  to  which 
title  is  defective,  and 

(3)  No  security  value  will  be  accorded 
to  the  parcel  to  which  title  is  defective. 

§  1944.16  Building  requirements. 

(a)  New  dwellings:  Dwellings  to  be 
built  or  purchased  new  must  provide 
decent,  safe  and  sanitary  housing  that  is 
modest  in  size,  design,  and  cost,  and 
consistent  with  the  market  and  other 
dwellings  owned  or  being  built  in  the 
area  by  others  with  similar  incomes.  The 
dwelling  should  be  designed  to  Ht  the 
needs  of  the  applicant  but  may  include  3 
bedrooms  and  IV2  bathrooms  if  such  a 
dwelling  is  within  the  applicant's 
repayment  ability. 

(1)  The  dwelling  will  contain  no  more 
than  1.200  square  feet  of  living  area. 
When  the  size  of  the  household  results 
in  an  average  of  more  than  two  persons 
per  bedroom  a  larger  dwelling  may  be 
justiHed  to  provide  adequate  sleeping 
space.  The  following  will  be  considered 
in  determining  living  area: 

(1)  Living  area  will  include  all  Hnished 
areas  as  well  as  imfinished  areas  that 
are  designed  for  or  normally  considered 
as  living  area.  This  will  include  those 
areas  which  meet  or  can  be  improved  to 
meet  the  Housing  and  Urban 
Development  (HUD)  Minimum  Property 
Standards  (Mre)  requirements  for 
habitable  area. 

(ii)  Living  area  will  not  include  such 
space  as  a  stairway  between  living 
areas,  enclosed  stairway,  enclosed 
entryway,  space  necessary  for  utilities 
in  a  home  without  a  basement,  general 
storage  area,  porch  not  suited  for  year- 
round  use,  solar  greenhouse  which 
provides  heat  to  the  living  area,  garage 
or  carport  which  is  attached,  detached 
or  in  the  basement  area;  basement  or 
other  area  not  designed  for  or  normally 
considered  living  area. 

(2)  Special  design  features  or 
equipment  may  be  included  when 
necessarj'  because  of  physical  handicap 
or  disability. 

(3)  Two-car  garages  or  carports  will 
not  be  authorized.  Single-car  garages  or 
carports  may  be  included  if  customarily 
included  in  other  homes  in  the  area.  • 

(4)  Solar  systems  will  be  used  only 
after  approval  by  the  State  Architect 
and  authorization  by  the  State  Director. 
Fireplaces  and  other  woodbuming 
devices  may  be  authorized  only  if  the 
loan  approval  ofHcial  determines  and 
documents  that  a  dependable  and 
economical  wood  supply  is  available. 
All  Hreplaces  and  other  woodburning 
devices  must  comply  with  HUD 


Minimum  Property  Standards  and  with 
Exhibit  D  of  FmHA  Instruction  1924-A. 

To  assure  compliance  and  to  remove 
uncertainties  regarding  safety  and 
efficiency,  fireplaces  and  other 
woodbuming  devices  are  authorized 
only  after  approval  by  the  State 
Architect  and  subsequent  authorization 
by  the  State  Director. 

(5)  A  dwelling  for  an  extended  family 
as  deHned  in  §  1944.2(g)  may  include 
bedroom  area  with  an  exterior  entrance 
and  an  additional  bathroom.  This  area 
should  be  designed  in  a  manner  that  will 
not  adversely  affect  the  home's  potential 
for  resale. 

(b)  Existing  dwellings:  Existing 
dwellings  purchased  with  RH  funds 
must  be  structurally  soimd,  functionally 
adequate,  either  be  in  good  repair  or 
placed  in  good  repair  with  loan  funds 
and  meet  the  standards  required  by 

§  1924.5  (d)  (1)  (ii).  The  policies  stated  in 
paragraph  (a)  (1)  of  this  section  may  be 
used  as  a  guide  in  making  a 
determination  of  adequate  but  modest 
existing  dwellings,  however,  the 
maximum  square  footage  of  living  area 
should  be  flexible  to  adjust  for  modest 
adequate  existing  homes  that  may  be 
available. 

(c)  Repairs:  Any  dwelling  repaired 
with  RH  funds  must  be  structurally 
sound,  functionally  adequate,  and  be 
placed  in  good  repair  with  loan  fimds.  If 
the  loan  is  not  more  than  $7,500  and  is 
scheduled  for  repayment  in  not  more 
than  15  years  from  the  date  of  the  note, 
the  dwelling  may  lack  some  equipment 
or  features  such  as  a  complete  bath, 
kitchen  cabinets,  closets,  or  completely 
finished  interior  in  some  rooms.  Such 
dwellings  must  meet  the  basic  housing 
needs  of  the  applicant  and  provide 
decent,  safe,  and  sanitary  living 
conditions  when  the  improvements 
financed  with  the  loan  are  completed. 

(d)  Improvements.  Improvements 
financed  with  loan  funds  must  be  on 
land  which,  after  loan  closing,  is  part  of 
a  tract  owned  by  the  borrower  in 
accordance  with  §  1944.15(a),  or  on  an 
easement  appurtenant  to  such  a  tract. 

§  1944.17  Maximum  loan  amounts. 

(a)  An  RH  loan  to  buy  or  build  a 
dwelling  may  be  made  up  to  the  market 
value  of  the  security  less  the  unpaid 
principal  balance  and  past-due  interest 
of  any  other  liens  against  the  security 
property  for: 

(1)  An  existing  dwelling  which  is  more 
than  a  year  old  or  previously  occupied 
as  a  residence. 

(2)  A  new  dwelling  when  any  of  the 
following  conditions  exist: 

(i)  A  conditional  commitment  was 
issued  in  accordance  with  §  1944.45. 


(ii)  The  RH  loan  will  be  closed  prior  to 
the  start  of  construction. 

(iii)  Construction  is  financed  in 
accordance  with  §  1944.46. 

(iv)  The  required  construction 
inspections  were  made  by  the  Federal 
Housing  Administration  (FHA)  or 
Veterans  Administration  (VA).  A 
complete  set  of  plans  and  speciRcations 
will  be  submitted  together  with  copies  of 
inspection  reports  or  certification  by 
FHA  or  VA  indicating  the  dwelling  was 
build  in  accordance  with  approved 
plans  and  specifications.  The  builder 
will  also  furnish  a  certification  of 
compliance  with  FmHA  thermal 
standards  for  new  construction  as 
required  by  FmHA  Instruction  §  1924-A. 

(v)  The  dwelling  was  constructed 
under  an  insured  10  year  warranty  plan. 
The  builder  will  provide  complete  plans 
and  speciHcations  together  with  a 
certification  that  construction  was 
completed  in  compliance  with  the  plans 
and  specifications,  HUD-FHA  Minimum 
Property  Standards  and  FmHA  thermal 
standards  for  new  construction.  The 
cost  of  the  insured  warranty  will  be 
included  in  the  sale  price  of  the 
dwelling,  if  it  is  to  be  charged  to  the 
borrower. 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section  a  loan  will  be  limited 
to  90  percent  of  the  market  value  of  the 
security  for  any  dwelling  that  does  not 
meet  the  requirements  of  paragraph  (a) 
of  this  section. 

(c)  A  loan  which  causes  the  total 
secured  indebtedness  to  exceed  the 
appraised  value  of  the  property  securing 
the  loan  may  be  made  when  the  amount 
exceeding  the  appraised  value  is  all  or 
part  of  a  lien  held  by  a  public  body, 
hospital  or  welfare  institution  for 
advances  made  for  medical  bills, 
welfare  payments,  or  State  motor 
vehicle  judgments  provided: 

(1)  The  borrower  is  unable  to  settle  or 
compromise  such  lien  sufficiently  to 
avoid  exceeding  the  market  value,  and 

(2)  The  lien  securing  the  excess 
amount  will  at  all  times  be  inferior  to 
the  FmHA  mortgage  securing  the  initial 
loan  and  any  subsequent  loan  or 
advances  determined  by  the  FmHA  to 
be  reasonably  necessary  to  carry  out  the 
purpose  of  the  initial  loan  or  to  protect 
the  Government's  financial  interest,  and 

(3)  The  existence  of  the  excess  lien 
will  not  jeopardize  the  security  or 
servicing  so  as  to  preclude  the  making  of 
a  sound  RH  loan,  and 

(4)  The  borrower  has  the  ability  to 
meet  any  payments  on  the  excess  debt 
as  they  become  due  or  are  likely  to 
become  due. 


! 
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§  1944.18  Security  requirements. 

(a)  Adequate  security.  To  protect  the 
interests  of  FmHA  all  loans  must  be 
adequately  secured.  Except  as  provided 
in  paragraph  (b)  of  this  section,  a  loan  is 
adequately  secured  only  when  all  of  the 
following  requirements  are  met: 

(1)  FmHA  obtains  at  closing  a 
mortgage  on  all  ownership  interests  in 
the  entire  tract. 

(2)  No  liens  prior  to  the  FmHA 
mortgage  exist  at  the  time  of  closing, 
and  no  junior  liens  are  likely  to  be  taken 
immediately  subsequent  to  or  at  the 
time  of  closing. 

(3)  The  provisions  of  Part  1807  of  this 
Chapter  (FmHA  Instruction  427.1) 
regarding  title  clearance,  and  the  use  of 
legal  services  are  complied  with. 

(b)  Exceptions.  Exceptions  to  the 
usual  security  requirements  will  be 
made  as  follows: 

(1)  Note  only.  A  loan  of  $2,500  or  less 
scheduled  for  repayment  in  not  more 
than  10  years  from  the  date  of  the  note 
may  be  secured  by  the  borrower’s 
promissory  note  alone  when  the  County 
Supervisor  determines  that: 

(1)  The  applicant  has  a  credit  history 
which  indicates  an  ability  and 
willingness  to  pay  debts  when  they  are 
due; 

(ii)  The  applicant  will  have  sufficient 
income  to  readily  meet  all  obligations; 
and 

(iii)  The  applicant’s  equity  in  the  real 
estate  as  improved  equals  or  exceeds 
the  amount  of  the  proposed  loan. 

(2)  Mortgage  insurance.  When  the 
applicant  is  the  holder  of  possessory 
rights  on  an  Indian  reservation  or  State- 
owned  land,  adequate  security  in  the 
form  of  mortgage  insurance 
guaranteeing  payment  from  a  State 
agency  or  Indian  tribe  will  b% 
acceptable.  Separate  State  Supplements 
covering  loan  approval,  title  clearance, 
closing,  appropriate  loan  documents  and 
a  Memorandum  of  Understanding  with 
the  State  or  Indian  tribe  insuring  agency 
should  be  developed  and  used  with  the 
approval  of  the  State  Director  and  the 
concurrence  of  the  Office  of  General 
Counsel  (OGC).  Approval  of  such 
supplements  by  the  National  Office  is 
required  prior  to  participation  in  any 
such  program. 

(3)  Indian  land.  Indian  land  in  trust  or 
restricted  status  acquired  with  an  RH 
loan  will  remain  in  trust  or  restricted 
status.  In  these  cases  mortgages  must  be 
approved  by  the  Secretary  of  the 
Interior.  When  a  lien  is  to  be  taken  on 
trust  or  restricted  property,  the  local 
Bureau  of  Indian  Affairs  (BIA) 
representative  will  be  requested  to 
furnish  advice  and  information  with 
respect  to  the  property  and  each 
applicant.  The  FmHA  State  Director 


should  arrange  with  the  BIA  Area 
Director  or  other  appropriate  local  BIA 
official  as  to  how  the  information  will  be 
requested  and  furnished.  A  State 
Supplement  will  be  issued  to  prescribe 
the  actions  to  be  taken  by  FmHA 
personnel  to  implement  the  making  of 
loans  under  such  conditions. 

(4)  Best  mortgage  obtainable.  Loans  of 
$7,500  or  less  scheduled  for  repayment 
in  not  more  than  15  years  from  the  date 
of  the  note  must  be  secured  by  a 
mortgage,  except  as  provided  in 
paragraph  (b)(1)  of  this  section,  but  title 
clearance  and  the  use  of  legal  services 
in  accordance  with  Part  1807  of  this 
Chapter  (FmHA  Instruction  427.1)  are 
not  required.  The  best  mortgage 
obtainable  without  use  of  these 
procedures  will  be  sufficient  imless  the 
loan  approval  official  determines  that 
the  procedures  in  Part  1807  of  this 
Chapter  (FmHA  Instruction  427.1)  are 
necessary  to  assure  repayment  or 
accomplish  the  objective  of  the  loan. 
Evidence  of  ownership  must  comply 
with  §  1944.24  (d)(2)  of  this  Subpart. 

(5)  Leasehold.  When  the  applicant 
owns  only  a  leasehold  interest,  FmHA 
may  not  require  a  mortgage  on  the 
lessor’s  interest  but  will  treat  the 
lessee’s  interest  like  any  other  type  of  . 
ownership  interest  in  determining 
whether  a  mortgage  on  the  leasehold  is 
required.  The  lease  must  meet  the 
requirements  of  §  1944.15(a)(5)  (iv)  and 
(v).  In  any  State  in  which  applicants  are 
likely  to  own  a  leasehold  interest,  the 
State  Director  will  issue  a  State 
Supplement  outlining  the  technical 
requirements  for  making  such  loans. 

(6)  Security  by  junior  lien.  FmHA  may 
take  a  junior  mortgage  as  security  for  an 
RH  loan  if  the  tract  which  will  secure 
the  FmHA  mortgage  provides  adequate 
security  for  the  entire  prior  lien  debt  and 
the  RH  loan,  and 

(i)  The  prior  mortgage  does  not 
contain  provisions  that  may  jeopardize 
FmHA’s  security  position  or  the 
borrower’s  ability  to  repay  the  loan, 
such  as  provisions  for  future  advances, 
forfeiture,  cancellation,  foreclosure 
without  adequate  notice  to  junior 
lienholders;  or 

(ii)  Such  provisions  are  satisfactorily 
limited,  modified,  or  waived. 

(7)  Liens  junior  to  FmHA  lien.  Liens 
junior  to  the  FmHA  lien  will  be  allowed 
at  closing  or  immediately  subsequent  to 
closing  only  when: 

(i)  The  junior  lien  will  not  interfere 
with  the  purposes  or  repajTnent  of  the 
RH  loan,  and 

(ii)  The  total  amount  of  the  RH  loan, 
the  junior  lien,  and  any  prior  liens  will 
not  exceed  the  market  value  of  the 
security  except  as  provided  in 

§  1944.17(c). 


(8)  Undivided  interest.  When  the 
applicant  owns  an  undivided  interest  in 
the  property,  the  co-owners’  interests 
need  not  be  included  in  the  mortgage  in 
the  following  cases: 

(i)  When  one  or  more  of  the  co-owmers 
are  not  legally  competent,  or  cannot  be 
located,  or  the  ownership  rights  are 
divided  among  such  a  large  number  of 
co-owners  that  it  is  not  practical  for  all 
their  interests  to  be  mortgaged,  the 
mortgaging  of  interests  not  exceeding  50 
percent  may  be  excluded  from  the 
security  requirements  upon  prior 
approval  by  the  State  Director.  The 
State  Director  should  review  the  County 
Supervisor’s  recommendation 
accompanied  by  a  full  statement  of 
ownership  and  conditions  which  justify 
the  exclusion.  All  legally  competent  co¬ 
owners  using  or  occupying  the  property 
will  be  required  to  sign  the  mortgage. 
Co-owners  will  be  required  to  sign  the 
note  when  necessary  for  a  sound  loan  or 
to  obtain  the.  required  security.  The  loan 
may  not  exceed  the  percentage  of  the 
market  value  of  the  property 
represented  by  the  interests  of  the 
owmers  who  sign  the  mortgage.  In 
determining  such  value,  consideration 
will  be  given  to  any  adverse  effect 
which  might  result  from  sale  of  the 
mortgaged  interests  separately  from  the 
nonmortgaged  interests. 

(ii)  When  an  applicant  owns  an 
undivided  interest  in  part  of  a  farm  and 
seeks  a  loan  to  build  or  improve 
facilities  on  another  part  in  which  the 
applicant  owns  the  entire  interest,  or  the 
applicant  owns  only  an  undivided 
interest  in  a  building  site  which  will  be  a 
part  of  the  farm,  the  interest  of  the 
applicant’s  co-owners  may  be  excluded 
from  the  security  requirements  upon 
approval  by  the  State  Director  if: 

(A)  The  loan  will  be  adequately 
secured  by  the  applicant’s  equity  in  the 
wholly  owned  tract, 

(B)  The  market  value  of  the  jointly 
owned  tract  is  at  least  equal  to  the  debts 
against  it,  and 

(C)  The  applicant’s  participation  in 
the  joint  ownership  of  part  of  the  farm 
and  its  operations  has  been  and  is  likely 
to  continue  to  be  successful. 

(9)  Life  estate.  When  the  applicant 
owns  a  life  estate  interest  in  the 
property,  the  remaindermen’s  interests 
need  not  be  included  in  the  mortgage  if 
one  or  more  of  the  remaindermen  are 
not  legally  competent  or  cannot  be 
located  or  if  the  remainder  rights  are 
divided  among  such  a  large  number  of 
remaindermen  that  it  is  not  practicable 
to  obtain  the  signatures  of  all  the 
remaindermen.  In  that  case,  the 
mortgaging  of  remainder  interests,  not 
exceeding  50  percent  of  the  total 
remainder  interest  may  be  excluded 
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from  the  security  requirements  upon 
prior  approval  by  the  State  Director.  The 
State  Director  should  review  the  County 
Supervisor’s  and  District  Director’s 
recommendations  accompanied  by  a 
memorandum  stating  complete 
ownership  information  and 
circumstances  which  justify  the 
exclusion.  In  such  cases,  the  loan  may 
not  exceed  the  percentage  of  market 
value  of  the  property  represented  by  the 
interests  of  those  remaindermen  who 
sign  the  mortgage,  determined  with  due 
regard  to  all  adverse  factors  involved. 
Remaindermen  will  be  required  to  sign 
the  note  when  necessary  for  a  sound 
loan  or  to  obtain  the  required  security. 

(10)  Farm  dwelling.  When  the 
applicant  is  the  owner  of  a  farm,  a 
mortgage  may  be  taken  only  on  the 
dwelling  and  dwelling  site  provided  the 
following  conditions  can  be  met: 

(i)  The  tract  to  be  mortgaged  must  not 
include  or  be  close  to  farm  service 
buildings,  must  be  in  a  good  residential 
location,  be  otherwise  suitable  as  a 
residential  type  of  nonfarm  tract, 
provide  adequate  security  for  the  loan, 
be  contiguous  to  and  have  direct  access 
to  a  public  road,  or 

(11)  The  tract  to  be  mortgaged  must 
contain  at  least  enough  land  to  clearly 
provide  adequate  security  for  the  loan 
and  to  make  the  tract  readily  saleable  in 
the  area. 

(11)  Land  Purchase  Contract.  When 
the  ownership  interest  is  by  virtue  of  a 
land  purchase  contract  a  prior 
lienholder’s  agreement  must  be  obtained 
as  required  by  Part  1807,  (FmHA 
Instruction  427.1  Paragraph  II  F  5.) 

(c)  Additional  security.  When 
necessary  to  supplement  the  applicant’s 
equity  in  the  farm  or  nonfarm  tract  on 
which  the  dwelling  is  located,  or  to 
facilitate  servicing  the  loan,  FmHA  may 
also  take  a  mortgage  on  other  real  estate 
owned  by  the  applicant. 

(d)  Assignment  of  income  from  real 
estate  to  be  mortgaged.  Income  to  be 
received  by  the  borrower  from  royalties, 
leases,  or  other  existing  agreements 
under  which  the  value  of  the  real  estate 
security  will  be  depreciated  will  be 
assigned  and  disposed  of  in  accordance 
with  §  1872.11  of  Part  1872,  of  this 
Chapter  (FmHA  Instruction  465.1, 
paragraph  XI),  and  the  provisions  for 
written  consent  of  any  prior  lienholder. 
In  small  nonfarm  tract  cases,  the  State 
Director  may  authorize  witholding 
transmittal  of  assignments  to  lessees  for 
execution  until  production  begins.  The 
State  Director  may,  in  individual  cases, 
waive  the  requirement  of  taking  an 
assignment  if  repayment  of  the  loan  is 
reasonably  assured  from  other  sources. 


§§  1944.19-1944.21  (Reserved] 

§  1944.22  Refinancing  debts. 

(a)  Refinancing  of  FmHA  debts  is  not 
authorized. 

(b)  Loan  funds  may  be  used  for 
refinancing  non-FmHA  debts  only  if  the 
debt  was  incurred  by  the  applicant  prior 
to  the  date  the  application  was  filed  and 
the  following  conditions  can  be  met: 

(1)  The  debt  was  incurred  for 
purposes  for  which  a  Section  502  RH 
loan  could  be  made  or  is  a  protective 
advance  by  the  mortgagee  for  items 
covered  by  the  mortgage  to  be 
refinanced,  such  as  accrued  interest, 
insurance  premium  or  real  estate  tax 
advances  or  preliminary  foreclosure 
costs. 

(2)  The  debt  must  be  a  lien  against  the 
property  which  will  be  security  for  the 
RH  loan.  The  promissory  note  and 
security  instrument  for  the  debt  must 
represent  rates  and  terms  that  were 
typical  and  customary  for  long-term 
residential  financing  in  the  area  at  the 
time  the  debt  was  incurred.  A  loan  to 
refinance  a  qualified  secured  debt  may 
also  include  short-term  or  unsecured 
debts,  if  necessary  to  establish  a  sound 
repayment  ability,  if  such  short-term  or 
unsecured  debts  were  incurred  for 
authorized  Section  502  loan  purposes 
and  are  not  a  significant  portion  of  the 
loan. 

(3)  Payments  on  the  debt  are  so 
seriously  delinquent,  for  reasons  beyond 
the  control  of  the  applicant,  except  as 
noted  in  Paragraph  (b)(4)  below  of  this 
section,  that  &e  applicant  is  likely  to 
lose  the  dwelling  at  an  early  date  if  the 
debt  is  not  refinanced.  Such  delinquency 
must  be  due  to  loss  of  employment  or 
income,  illness,  or  such  o^er  similar 
events  or  unforeseen  circumstances. 

(4)  If  a  loan  of  $5,000  or  more  is 
necessary  for  repairs  to  correct  major 
deficiencies  to  make  the  dwelling 
decent,  safe  and  sanitary,  an  existing 
lien  may  be  refinanced  regardless  of 
delinquency,  if  necessary  for  the 
applicant  to  have  repayment  ability  for 
the  existing  loan  and  the  requested  loan 
for  repairs. 

(5)  A  statement  will  be  obtained  for 
each  debt  to  be  refinanced  showing  the 
purpose  for  which  the  debt  was 
incurred,  the  date  on  which  it  was 
incurred,  the  final  due  date,  interest 
rate,  amount  and  frequency  of 
installment.  Amount  of  delinquency, 
unpaid  principal  and  accrued  interest. 

(c)  Debts  or  costs  incurred  after  the 
date  of  application  may  be  refinanced  if 
the  costs  were  incurred  for 

(1)  Fees  for  legal,  architectural  and 
other  technical  services,  or 

(2)  Materials,  construction  or  site 
acquisition.  The  County  Supervisor  may 


authorize  the  use  of  RH  funds  to  pay 
such  costs  only  when  all  of  the  following 
conditions  exist: 

(i)  The  costs  were  incurred  after  the 
applicant  filed  a  written  application  for 
a  loan  but  before  the  loan  was  closed.  In 
the  case  of  a  subsequent  loan  to 
complete  improvements  previously 
planned,  the  costs  must  have  been 
incurred  after  the  initial  loan  was 
closed. 

(ii)  The  applicant  is  imable  to  pay 
such  costs  from  personal  resources  or  to 
obtain  credit  from  other  sources  and 
failure  to  authorize  the  use  of  RH  funds 
to  pay  such  costs  would  jeopardize  the 
applicant’s  capability  of  repaying  the 
loan. 

(iii)  The  construction  or  repair  work 
conforms  to  that  shown  on  the  building 
plans  and  specifications  or  Form  FmHA 
424-1,  "Development  Plan,”  when 
applicable,  and  the  costs  were  incurred 
for  authorized  Section  502  loan 
purposes. 

§  1944.23  Loans  to  Farm  Ownership  (FO), 
Individual  Soil  and  Water  (SW),  and 
Recreation  (RL)  borrowers. 

A  Section  502  loan  may  be  made  to  an 
FO,  SW,  or  RL  borrower  or 
simultaneously  with  an  FO  loan  and  a 
loan  from  another  lender  if  all 
conditions  of  this  Subpart  are  met.  In 
these  cases,  the  borrower’s  current  FO. 
SW,  or  RL  loan  may  be  reamortized  in 
accordance  with  §  1951.40  of  Subpart  A, 
Part  1951. 

§  1944.24  Technical  services. 

(a)  Planning  and  performing 
construction  work.  Any  construction 
work  will  be  planned  and  completed  in 
accordance  with  Part  1924  Subpart  A. 

(b)  Planning  and  performing  site 
development  work.  Any  site 
development  will  be  planned  and 
completed  in  accordance  with  Subpart  D 
of  Part  1804.  (FmHA  Instruction  424.5). 

(c)  Appraisal.  The  value  of  property 
securing  RH  loans  will  be  determined  as 
follows: 

(1)  When  a  mortgage  will  be  taken  on 
a  nonfarm  tract  or  small  farm,  or  on  a 
leasehold  interest  in  a  nonfarm  tract  or 
small  farm,  to  secure  a  total 
indebtedness  of  more  than  $7,500,  an 
appraisal  of  the  security  property  will  be 
made  in  accordance  with  FmHA 
Instruction  422.3  (available  in  any 
FmHA  office).  A  small  farm  for  the 
purpose  of  this  Subpart  is  a  farm  as 
defined  in  §  1944.2(h)  of  this  Subpart 
which  has  value  primarily  as  a 
residence  rather  than  for  the  production 
of  agricultural  commodities,  and 
repayment  of  the  RH  loan  is  not 
dependent  on  farm  income. 
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(2)  When  a  mortgage  will  be  taken  on 
a  farm  tract  or  leasehold  interest  in  a 
farm  tract  to  secure  a  total  indebtedness 
of  more  than  $7,500,  an  appraisal  of  the 
security  property  will  be  made  in 
accordance  with  Subpart  A  of  Part  1809, 
of  this  Chapter  (FmHA  Instruction 

422.1) . 

(3)  When  the  total  indebtedness  will 
be  not  more  than  $7,500,  an  appraisal  of 
the  real  estate  or  leasehold  interest  is 
not  required,  unless  the  County 
Supervisor  or  loan  approval  ofHcial  is 
uncertain  as  to  the  adequacy  of  the 
security.  When  an  appraisal  is  not 
completed  the  County  Supervisor  will 
document  in  the  case  file  the  estimated 
market  value  of  the  property. 

(4)  When  a  loan  is  being  made  to  an 
FmHA  real  estate  borrower  and  the 
FmHA  appraisal  report  in  the 
borrower's  case  folder  indicates  the 
value  of  the  security  property  is 
adequate  to  secure  the  total  real  estate 
indebtedness,  including  the  planned 
loan,  an  appraisal  is  not  required. 

(5)  Real  estate  mortgaged  as 
additional  security  will  be  appraised 
when  it  represents  a  substantial  portion 
of  the  security  for  the  loan  or  when 
requested  by  the  loan  approving  official. 

(d)  Title  Clearance  and  legal  services. 

(1)  When  real  estate  will  be  taken  as 
security  except  on  a  best  mortgage 
obtainable  basis  (including  a  mortgage 
on  a  leasehold],  title  clearance  and  legal 
services  for  making  and  closing  the  loan 
will  be  provided  in  accordance  with  Part 
1807,  of  this  Chapter  (FmHA  Instruction 

427.1) .  Title  clearance  and  legal  services 
will  not  be  requested  until  the  loan  is 
approved. 

(2)  When  real  estate  will  not  be 
mortgaged  or  when  the  best  real  estate 
mortgage  obtainable  is  taken  as  security 
without  title  clearance  or  use  of  legal 
services,  each  applicant  will  be  required 
to  submit  evidence  of  ownership  of  the 
farm  or  nonfarm  tract.  This  may  be  the 
original  or  a  certified  or  photostatic 
copy 'of  the  deed,  purchase  contract,  or 
other  instrument  evidencing  ownership. 
When  the  County  Supervisor  is 
uncertain  as  to  whether  or  not  the 
applicant  is  a  qualified  owner,  such 
action  will  be  taken  as  the  County 
Supervisor  considers  necessary,  such  as 
requiring  the  applicant  to  furnish 
additional  information  or  obtaining  the 
advice  of  the  OGC  regarding  the 
evidence  of  ownership  submitted  and 
any  further  information  or  action  that 
may  be  needed.  Proof  of  ownership  need 
not  be  as  much  as  that  required  by  Part 
1807,  of  this  Chapter  (FmHA  Instruction 

427.1).  For  example,  it  may  include  such 
evidence  as  the  levy  and  payment,  in  the 
applicant's  name,  of  taxes  on  the  real 
estate  and  afHdavits  by  others  in  the 


community  to  the  effect  that  the 
applicant  has  occupied  the  property  as 
the  apparent  owner  for  a  given  len^h  of 
time  and  is  believed  and  generally 
reputed  to  be  the  owner.  No  loan  will  be 
made  if  the  County  Supervisor  has 
actual  knowledge  that  the  applicant 
does  not  have  a  valid  title  to  the 
property. 

§  1944.25  Rates,  terms,  and  source  of 
funds. 

(a)  Source  of  funds.  Insured  loan 
funds  from  the  Rural  Housing  Insurance 
Fund  (RHIF)  will  be  used  for  all  Section 
502  loans. 

(b)  Interest  rate  per  annum  on  unpaid 
principal.  Loans  will  be  made  at  the 
interest  rate(s)  specified  in  FmHA 
Instruction  440.1,  Exhibit  B  (available  in 
any  FmHA  office).  If  only  one  interest 
rate  is  so  specified  such  rate  will  be  the 
maximum  interest  rate  established  for 
mortgages  under  section  203(b)  of  the 
National  Housing  Act  by  the  Secretary 
of  Housing  and  Urban  Development 
(HUD).  If  there  are  two  interest  rates  for 
section  502  insured  RH  loans  specified 
in  FmHA  Instruction  440.1,  Exhibit  B, 
borrowers  will  pay  the  HUD  rate  if  the 
annual  payments  required  for  principal 
and  interest  on  existing  section  502  RH 
loans,  if  any,  the  annual  principal  and  < 
interest  payments  on  the  loan  for  which 
application  is  being  made  (with 
payments  calculated  at  the  HUD  rate], 
taxes,  and  insurance  are  not  more  than 
twenty  percent  (20%)  of  the  borrower's 
adjusted  annual  income;  in  all  other 
cases  the  borrower  will  pay  the  rate 
speciHed  as  the  section  502  rate. 

(c)  Amortization.  Each  loan  will  be 
scheduled  for  repajnment  over  a  period 
not  to  exceed  33  years  from  the  date  of 
the  note  or  such  shorter  period  as  may 
be  necessary  to  assure  that  the  loan  will 
be  adequately  secured,  taking  into 
account  the  probability  of  depreciation 
of  the  security.  A  loan  for  $2,500  or  less 
not  secured  by  a  real  estate  mortgage 
will  be  scheduled  for  repayment  over  a 
period  not  to  exceed  10  years  from  the 
date  of  the  note. 

(d)  Interest  credit.  Borrowers  may  be 
eligible  for  an  interest  credit  subsidy 
which  can  reduce  the  borrower's 
effective  interest  rate  to  as  low  as  1 
percent.  The  policies  and  procedures  for 
granting  and  servicing  interest  credit  on 
RH  loans  are  set  forth  in  §  1944.34. 

§  1944.26  Application  processing. 

(a)  Processing  priorities.  In  an  effort 
to  provide  assistance  to  applicants  with 
the  greatest  need,  the  order  of 
processing  applications  will  be 
determined  in  each  county  office  in 
accordance  with  the  provisions  of  this 
paragraph.  Applications  for  persons 


who  have  been  advised  that  funds  are 
available  for  their  loan,  and  for  whom 
loan  processing  has  begun,  will  be 
processed  to  completion  without  regard 
to  priorities.  Seventy-five  (75)  percent  of 
each  quarterly  allocation  will  be  used  to 
process,  in  the  order  received,  the  other 
applications  received  prior  to  the 
effective  date  of  this  instruction.  Until 
the  applications  on  hand  prior  to  the 
date  of  this  instruction  have  been 
processed,  25  percent  of  each  quarterly 
allocation  will  be  used  for  applications 
with  the  highest  numerical  priority 
ranking,  including  those  received  after 
the  effective  date  of  this  instruction. 

(1)  Those  with  applications  on  file  and 
not  in  process  prior  to  the  effective  date 
of  this  subpart  will  be  given  the 
opportunity  to  keep  their  application  on 
file  or  have  it  withdrawn.  Such 
applicants  may  be  considered  for 
processing  in  the  order  received  or 
under  the  priority  rating,  which  ever  is 
to  the  applicants'  benefit.  Each  applicant 
will  be  assigned  a  numerical  rating  in 
accordance  with  §  1944.26(a)(3).  Exhibit 
F-2  may  be  used  as  a  guide  letter  to 
notify  those  applicants  of  the 
implementation  of  the  priority  system 
and  to  request  them  to  furnish 
information  necessary  for  a  priority 
rating.  Those  who  do  not  respond  will 
be  processed  for  possible  withdrawal  of 
the  application  on  accordance  with 

§  1910.4(f)  of  Part  1910  Subpart  A. 

(2)  Applications  for  the  following 

types  of  loans  will  not  be  subject  to  the 
priority  system  and  will  be  processed  as 
they  are  received:  • 

(i)  Subsequent  loans  which  are 
necessary  to  complete  transfers  by 
assumption,  credit  sales,  essential 
improvements  or  repairs,  or 
weatherization  purposes; 

(ii)  Refinancing  of  debts  in  accordance 
with  Section  1944.22(b). 

(3)  Numerical  ratings  will  be 
completed  for  all  other  signed 
applications  received  in  the  county 
office  on  or  after  the  effective  date  of 
this  Subpart.  During  the  applicant 
interview,  the  County  Supervisor  will 
obtain  from  the  applicant  the 
information  required  to  assign  a 
numerical  rating  and  will  provide  each 
applicant  a  full  explanation  of  the 
factors  considered  in  establishing  the 
order  of  processing  applications.  The 
County  Supervisor  is  not  required  to 
make  a  physical  inspection  to  verify  the 
information  but  should  do  so  if  there  is 
reason  to  believe  the  information 
provided  may  not  be  accurate. 
Subsequent  changes  may  be  made  in  the 
numerical  rating  if  verified  information 
becomes  available  which  would  justify 
a  change.  Exhibit  F  may  be  used  as  a 
guide  for  the  rating  and  documentation 
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which  will  be  made  a  part  of  the 
application  file.  The  numerical  rating 
will  be  based  solely  and  directly  on  the 
following  objective  standards. 

(i)  40  points  (maximum).  Adjusted 
annual  income  at  the  following  levels  for 
a  period  of  at  least  6  months  prior  to  the 
date  of  application. 

(A)  20  points.  Not  more  than  65 
percent  of  medial  income  for  the  area. 

(B]  40  points.  Not  more  than  50 
percent  of  median  income  for  the  area. 

(ii)  30  points  (maximum).  Applicants 
living  in  deficient  housing  either  owned 
or  rented,  for  a  period  of  more  than  6 
months  prior  to  the  date  of  application. 

A  maximum  of  30  points  may  be 
assigned  using  any  combination  of  the 
following: 

(A)  30  points.  Lack  of  complete 
plumbing;  the  housing  does  not  have  a 
bathtub  or  shower,  wash  basin,  flush 
toilet  or  hot  running  water,  for  the 
exclusive  private  use  of  the  occupant. 

(B)  30 points  (maximum). 

Overcrowded:  more  than  one  person  per 
room.  The  number  of  rooms  in  a 
dwelling  will  include  bedrooms,  living 
rooms,  dining  rooms,  kitchen,  and  any 
other  rooms  designed  for  living  area. 

(1)  15  points.  More  than  2  persons  per 
bedroom. 

(2)  30  points.  More  than  3  persons  per 
bedroom. 

(iii)  20  points.  Low-income 
participants  in  FmHA  authorized  Mutual 
Self-Help  projects. 

(ivj  10  points.  Household  with  2  or 
more  persons. 

(4)  Application  processing  order  will 
be  determined  one  month  prior  to  the 
beginning  of  each  quarterly  funding 
period  with  those  applications  not 
subject  to  the  priority  system  to  be 
processed  Hrst  then  those  applications 
having  the  highest  number  of  points  on 
the  numerical  rating.  Ail  applications 
having  the  same  numerical  rating  will  be 
processed  in  the  order  received,  after  all 
applications  having  a  higher  numerical 
rating  are  processed.  Those  applicants 
for  whom  funds  are  expected  to  be 
available  will  be  notified  and  be 
requested  to  furnish  all  information 
necessary  to  complete  the  application 
processing.  The  applicant  should  be 
given  a  time  limit,  usually  60  days,  to 
provide  the  required  information.  Should 
the  applicant  not  respond  within  the 
specified  time  limit  the  priority  for  that 
funding  period  will  be  assigned  to  the 
next  applicant  with  priority  rating. 

(5)  When  available  funds  are  not 
adequate  to  complete  the  processing  of 
all  applications  as  they  are  received,  a 
preliminary  determination  of  eligibility 
will  be  made  in  accordance  with 

§  1910.6(c)  of  Part  1910  Subpart  A. 
Applicants  who  appear  eligible  will  be 


advised  of  the  estimated  waiting  period 
and  that  a  final  determination  of 
eligibility  will  be  made  when  loan  funds 
are  available  for  the  processing  of  their 
application.  Applicants  on  the  waiting 
list  and  not  in  process  will  be  notified  at 
the  beginning  of  each  quarter  after  the 
applications  to  be  processed  have  been 
selected.  Exhibit  F-1  may  be  used  as  a 
guide  for  preparation  of  the  notice. 

(6)  The  State  Office  will  maintain  a 
reserve  fund  to  be  used  for  those  loans 
listed  in  paragraph  (a)(2)  of  this  section 
which  are  not  subject  to  priority  ratings 
and  which  are  received  during  a  quarter 
after  all  of  the  county  office  allocation 
has  been  committed  to  other  applicants. 
The  amount  of  the  reserve  will  be 
determined  by  past  lending  history,  but 
should  not  exceed  10  percent  of  the 
quarterly  allocation  without  prior 
authorization  by  the  National  Office. 

(b)  Veterans  preference.  Veterans 
preference  will  apply  within  each 
priority  criteria  when: 

(1)  There  is  a  shortage  of  funds, 

(2)  Obligating  forms  are  ready  to  be 
submitted  to  the  Finance  Office,  and 

(3)  There  is  more  than  one  application 
having  the  same  date. 

(c)  Appeal.  Since  the  priority  given 
any  applicant  is  based  solely  on 
objective  standards  the  placing  of  an 
application  in  a  particular  priority  is  not 
a  decision  appealable  under  FmHA 
Instruction  1900-B. 

(d)  Application  forms.  (1)  Applications 
for  Action  502  RH  loans  will  be  made 
on  Form  FmHA  410-4,  “Application  for 
Rural  Housing  Loans  (Nonfarm  Tract)”, 
or  Form  FmHA  410-1,  “Application  for 
FmHA  Services”,  which  are  available  at 
local  County  Offices,  and  processed  in 
accordance  with  Subpart  A  of  Part  1910 
of  this  Chapter. 

(2)  If  Form  FmHA  410-4  does  not 
provide  sufficient  information  to  clearly 
determine  the  applicant's  repayment 
ability,  or  if  the  applicant  needs  credit 
counseling.  Form  FmHA  431-3  will  be 
completed  by  the  applicant  and  County 
Supervisor.  In  preparing  Form  FmHA 
431-3  the  following  will  be  considered: 

(i)  Non-cash  items  (e.g.,  food  stamps, 
scholarships,  free  clothing,  or 
transportation  which  help  reduce  the 
applicar  t's  budgeted  expenses)  will  be 
properly  documented,  and  budgeted 
expenses  will  be  reduced  accordingly. 

(ii)  Income  from  all  sources  not  used 
to  determine  adjusted  annual  income, 
such  as  earnings  from  employment  of 
minors  or  full-time  students,  foster  care 
payments,  and  similar  income  items, 
will  be  considered  to  the  extent  it  is 
used  to  offset  budgeted  expenses  even 
though  such  income  will  not  be  included 
in  “annual  income.” 


(3)  An  applicant  who  completes  Form 
FmHA  410-1  will  also  complete  Form 
FmHA  431-2  as  prescribed  in  Subpart  B 
of  Part  1924.  In  preparing  Form  431-2, 
the  provisions  of  paragraphs  (2)  (i)  and 
(ii)  of  this  section  will  apply  to  allow 
consideration  of  all  income  and  non¬ 
cash  items.  When  a  loan  is  to  be  made 
to  a  non-operator  farmowner,  the 
colums  in  Tables  B  and  C  pertaining  to 
the  operator’s  share  will  be  changed  to 
the  owner’s  share.  If  an  application  is 
being  considered  early  in  the  crop  year 
for  a  borrower  who  has  a  current  Form 
FmHA  431-2,  such  form  will  be  revised 
to  show  changes  in  the  financial 
statement  and  significant  changes  in  the 
planned  operation.  However,  if  the  crop 
year  is  well  advanced  or  completed,  a 
farm  and  home  plan  will  be  developed 
for  the  ensuing  year.  The  applicant  will 
also  complete  Form  FmHA  431-1,  “Long- 
Time  Farm  and  Home  Plan”,  when 
needed. 

(e)  Applicant  interview.  A  personal 
interview  will  be  conducted  by  FmHA 
employees  with  all  applicants  before 
approval  of  the  requested  loan.  During 
the  interview,  the  applicant  will  verify 
information,  including  any  submitted  by 
a  packager  or  others,  concerning  the 
applicant’s  emplo^'ment  and  income. 

Tlie  applicant  will  also  verify 
information  concerning  persons  who 
will  occupy  the  dwelling  and  on  whose 
income  eligibility  for  the  loan  and  any 
interest  credit  is  based.  The  County 
Supervisor  will  inform  the  applicant, 
and  reach  an  understanding  with  the 
applicant,  as  to  the  FmHA  loan  making 
and  servicing  authorities,  and  the 
responsibilities  of  the  borrower.  The 
discussion  will  include  an  explanation 
of  all  options  of  assistance  which  may 
be  available  to  the  applicant  or 
borrower.  A  documentation  of  the  items 
discussed  will  be  placed  in  each 
borrower  case  file  and  will  be  dated  and 
signed  by  both  the  applicant  and  County 
Supervisor.  A  copy  will  be  provided  to 
the  applicant  or  borrower  at  the  time  of 
the  personal  interview.  Exhibit  E  of  this 
Subpart  sets  forth  items  which  must  be 
included  and  may  be  used  as  a  guide  in 
preparing  the  required  documentation 
for  this  purpose.  No  housing  loan  will  be 
approved  without  such  evidence  that  a 
personal  interview  has  been  completed. 

(f)  Credit  counseling.  During  the  time 
of  the  applicant’s  initial  interview  and 
application  processing,  consultation  will 
be  provided  as  necessary  to  assist  the 
applicant  in  preparing  and 
understanding  a  meaningful  budget 
Form  FmHA  431-2,  or  Form  FmHA  431- 
3,  which  will  reasonably  reflect  the 
applicant’s  repayment  ability.  County 
Supervisors  will  work  closely  with 


4698 


Federal  Register  /  Vol.  46.  No.  12  /  Monday.  January  19,  1981 


applicants  to  better  understand  all 
sources  of  income  and  cash  substitutes. 
Credit  and  financial  counseling  will  also 
be  provided,  as  needed,  to  suggest 
financial  management  methods  by 
which  the  applicant's  success  as  a 
homeowner  may  most  likely  be 
achieved.  When  the  County  Supervisor 
determines  that  the  applicant  does  not 
have  sufficient  income  to  repay  the 
requested  loan,  other  alternatives  will 
be  considered  such  as  reducing 
amenities  in  the  dwelling,  selecting  a 
less  expensive  dwelling  or  site, 
obtaining  a  cosigner,  reduction  of 
present  debt  load  or  when  appropriate, 
building  the  dwelling  by  the  self-help 
method. 

(g)  Determining  eligibility.  (1)  The 
County  Committee  will  determine 
eligibility  of  RH  applicants  who  are  also 
applying  for  or  are  indebted  for  a 
Farmer  Program  loan.  The  County 
Supervisor  will  determine  eligibility  for 
all  other  RH  applicants. 

(2)  Repayment  ability  as  outlined  in 
§  1944.8(a)(2),  will  be  evaluated  on  the 
circumstances  surrounding  the 
individual  case  including  possible 
eligibility  for  interest  credits  as  provided 
in  §  1944.34.  Obvious  repayment  ability 
may  be  determined  by  use  of  the  short 
budget  on  Form  FmHA  410-4.  Form 
FmHA  431-3  will  be  completed  by  the 
applicant  and  the  County  Supervisor  if 
eligibility  cannot  be  clearly  determined 
from  the  short  budget.  Under  no 
condition  will  arbitrary  guidelines  or 
“rules  of  thumb”  be  used.  If  the 
applicant(s)  can  verify  payment  of  a 
comparable  or  greater  amount  for 
housing  costs  for  the  previous  12 
months,  the  applicant  will  be  presumed 
to  have  repayment  ability  for  the 
requested  loan  unless; 

(i)  Projected  annual  income  is  less 
than  current  or  past  income, 

(ii)  Planned  expenses  are 
proportionally  greater  than  current 
expenses,  when  compared  to  income,  or 

(iii)  The  applicant  has  increased 
debts,  or  failed  to  pay  existing  debts  in 
order  to  maintain  the  present  standard 
of  living. 

(3)  Credit  history  will  be  considered  to 
the  extent  that  it  is  used  in  evaluating 
all  applicants  for  similar  types  and 
amounts  of  credit.  For  instance,  credit 
requirements  for  a  female  applicant  will 
not  differ  from  those  of  a  male 
applicant. 

(4)  The  age  of  the  applicant  will  not  be 
used  as  a  consideration  of  eligibility, 
except  as  provided  in  §  1944.9(d). 

(5)  The  County  Supervisor  must 
determine  whether  the  applicant  could 
obtain  housing  credit  elsewhere  as 
follows: 


(i)  In  any  case  in  which  a  County 
Supervisor  determines  there  is  no 
possibility  of  the  applicant's  obtaining 
adequate  housing  credit  elsewhere  and, 
therefore,  does  not  require  the  applicant 
to  provide  evidence  that  an  effort  has 
been  made  to  obtain  such  credit,  the 
County  Supervisor  will  record  that 
conclusion  and  the  basis  for  it  in  the 
loan  docket. 

(ii)  In  any  case  where  there  may  be  a 
possibility  that  credit  could  be  obtained 
from  another  source,  the  County 
Supervisor  will  require  the  applicant  to 
make  a  diligent  effort  to  obtain  other 
credit. 

(A)  Applicants  will  be  expected  to 
apply  for  credit  from  lenders  engaged  in 
extending  long-term  housing  credit  in 
the  area. 

(B)  Applicants  should  be  advised  to 
request  lenders  to  indicate  the  amount, 
interest  rate,  and  terms  of  housing  credit 
they  would  be  willing  to  extend  to  the 
applicant. 

(C)  When  appropriate,  the  County 
Supervisor  should  verify  evidence 
presented  by  an  applicant  that  adequate 
credit  is  not  available  elsewhere. 

(D)  Letters  from  the  lenders  and  any 
other  evidence  indicating  that  the 
applicant  is  unable  to  obtain  credit 
elsewhere  will  be  included  in  the  loan 
docket. 

(E)  In  no  case  will  a  loan  be  made  to 
an  applicant  who  is  able  to  obtain  the 
credit  needed  at  terms  that  can 
reasonably  be  expected  to  be  within  the 
applicant's  repayment  ability. 

(h)  Optioning  of  real  estate.  The 
County  Supervisor  should  advise  the 
applicant  with  respect  to  the  siz6, 
design,  quality,  cost  and  location  of  the 
dwellings  and  dwelling  sites  suitable  for 
the  RH  program.  If  possible  this  should 
be  done  before  the  applicant  selects  a 
property  to  be  pmchased.  Form  FmHA 
440-34,  “Option  to  Purchase  Real 
Property”,  should  be  used;  however, 
other  option  forms  may  be  used  if  their 
provisions  are  acceptable. 

(i)  Application  assistance.  Builders, 
brokers,  contractors,  and  others 
including  organizations  such  as  those 
providing  self-help  assistance,  who  can 
provide  complete  information  on  the 
applicant  and  the  house  that  is  to  be 
purchased,  may  assist  in  the  assembly 
and  processing  of  loan  applications. 
Form  FmHA  1944-12  “Rural  Housing 
Loan  Application  Package”  will  be  used 
for  this  purpose.  Builders  or  sellers  who 
received  Conditional  Commitments  may 
also  assist  applicants  in  applying  for  an 
RH  loan  to  buy  a  house  for  which  a 
Conditional  Commitment  was  issued  in 
accordance  with  §  1944.45  of  this 
Subpart.  The  County  Supervisor  will 
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meet  with  such  interested  parties  to 
explain: 

(1)  The  eligibility  requirements  of  RH 
loans, 

(2)  The  size,  design,  cost  and  location 
of  homes  that  can  be  financed, 

(3)  The  requirements  of  Farmers  Home 
Administration  (FmHA)  Instruction 
1901-E  “Civil  Rights  Compliance 
Requirements”. 

(4)  How  applications  will  be  handled, 
and 

(5)  The  type  of  information  that  must 
be  submitted.  The  information  to  be 
submitted  is  listed  in  Exhibit  A  of  this 
Subpart  which  may  be  used  as  a  guide 
for  preparation  of  information  material 
for  interested  parties. 

§§  1944.27-1944.29  [Reserved] 

§  1944.30  Preparation  of  loan  docket. 

(a)  Forms  and  documents  will  be 
fastened  in  the  designated  filing 
positions  of  the  case  folder  as 
prescribed  in  Exhibit  A  of  FmHA 
Instruction  2033-A  (available  in  any 
FmHA  office).  Appropriate  loan  docket 
forms  will  be  prepared  in  accordance 
with  the  Forms  Manual  Insert  (FMI)  for 
distribution  as  follows: 
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Total  No. 

No.  Signed 

Loan 

Copy  for 

Form  No. 

Name  of  Form  of 

Copies 

by  Borrower 

Docket 

Borrower 

FmHA  410-1 

Application  for  FmHA 
Services 

1 

1-0 

1-0 

FmHA  410-4 

Application  for  Rural 
Housing  Loans  (Nonfarm 
Tract) 

1 

1-0 

1-0 

FmHA  1944-12 

Rural  Housing  Loan 
Application  Package 

1 

1-0 

FmHA  410-5 

Request  for  Verifi¬ 
cation  of  Employment 

1 

1-0 

FmHA  410-7 

Notification  to  Applicant 
on  use  of  Financial 

Information  from 

Financial  Institution 

2 

' 

1-C 

1-0 

FmHA  410-8 

Applicant  Reference 

Letter 

1 

1-0 

FmHA  410-9 

Statement  required  by 
the  Privacy  Act 

2 

2-0  &  C 

1-C 

1-0 

FmHA  431-2 

Farm  and  Home  Plan 

1 

1-0 

1-0 

(In  record 

book) 

FmHA  431-1 

Long-Time  Farm  and 

Home  Plan 

2 

2-0&C 

1-C 

1-0 

FmHA  431-3 

Household  Financial 
Statement  and  Budget 

2 

2-0&C 

1-C 

1-0 

FmHA  440-2 

County  Committee  Cert¬ 
ification  or  Recommend- 

at  Ion 

1 

1-0 

FmHA  A27-8 


Agreement  with  Prior 
Lienholder  (or  similar 
form)  ■  3*** 


1-0 


1-C 
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Total  No. 

No.  Signed 

Loan 

Copy  for 

Form  No. 

Name  of  Form  of  Copies 

by  Borrower 

Docket 

Borrower 

FmHA  4A0-34 

Option  to  Purchase 

Real  Property 

3**** 

2-0&C 

1-0 

1-C 

FmHA  424-1 

Development  Plan  (in¬ 
cluding  any  plans,  speci¬ 
fications,  and  cost  esti¬ 
mates) 

2** 

1-0 

1-0 

1-C 

FmHA  422-1 

Appraisal  Report  (Farm 
Tract)  (with  attachments) 

1 

1-0 

RnHA  427-9 

Preliminary  Title  Opinion 

2 

1-0 

1-C( Designated 

Attorney) 

FmHA  1944-6 

Interest  Credit  Agreement 
(Section  502  RH  Loans) 

3 

1-0 

1-0 

1-C( Finance) 
1-C 

FmHA  440-1 

Request  for  Obligation 

of  Funds 

4 

2-0&C 

1-0 

1-C 

FmHA  444-2 

Single  Family  Housing 

Fund  Analysis 

4 

1-C 

FmHA  440-35 

Acceptance  of  Option 

2 

1-0 

1-C 

1-0 

FtaHA  440-42 

Credit  Sale  Disclosure 
Statement 

3 

(See  FMI) 

1-C 

2-0+C 

FmHA  440-43 

Notice  of  Right  to 

Rescind 

3 

(See  FMI) 

1-C 

FmHA  400-3 

Notice  to  Contractors 
and  Applicants 

3 

1-C 

1-C 

l-O(contractor) 

FmHA  400-6 

Compliance  Statement 

3 

1-C 

l-O(contractor) 

1-C 

FmHA  440-9 

Supplementary  Payment 
Agreement 

2 

1-0 

1-0 

1-C 

FmHA  440-45 

Nondiscrimination  Certi¬ 
ficate  (Individual 
Housing) 

2 

2-0 

1-0 

1-C 

0  Original;  C  -  Copy  ***  Copy  to  lienholder 

****  Signed  copy  of  option 

**  When  contract  method  will  be  used,  previously  delivered 

3  copies  of  plans  and  specifications  to  seller, 

will  be  required.  +  Original  to  seller. 
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(b)  All  other  documents  necessary  for 
approval  of  the  particular  loan  will  be 
included  in  the  loan  docket.  This  will 
include  the  following  or  others  as 
appropriate: 

(1)  A  copy  of  Exhibit  E,  “Rural 
Housing  Applicant  Interview",  or  a 
similar  document  executed  by  the 
applicant. 

(2)  Credit  report(s)  on  the  applicant(s]. 

(3)  Evidence  of  ownership  such  as  a 
certiHed  copy  of  the  applicant's  deed, 
lease,  purchase  contract,  or  other 
evidence  specified  in  §  1944.24(d),  or  a 
statement  by  the  County  Supervisor  that 
such  documents  have  been  reviewed. 

(4)  Estimates  of  the  value  of  any 
security  for  which  a  formal  appraisal 
report  is  not  required. 

(5)  Agreements  from  prior  lienholders, 
if  any,  when  necessary  to  comply  with 

§  1944.18(b)(6)  and  Part  1807  §  1807.2(f). 

If  required  by  a  State  Supplement  issued 
in  accordance  with  §  1807.2(f)(5) 
(paragraph  II  F  5  of  FmHA  Instruction 
427.1),  foreclosure  or  assignment  notice 
agreements  should  also  be  included  in 
the  docket. 

(6)  When  the  loan  is  to  be  secured  by 
a  junior  real  estate  mortgage,  the  docket 
must  include  a  copy  of  each  prior 
mortgage  and,  if  available,  a  copy  of 
each  secured  note  or  other  obligation, 
furnished  by  the  applicant  at  the 
applicant's  own  expense.  The  docket 
must  include  a  current  statement  signed 
by  the  mortgagee  showing  the  amount  of 
unpaid  principal  secured  by  the 
mortgage;  the  amount  of  any  accrued 
interest;  the  amount  of  any  delinquency, 
with  interest  and  principal  shown 
separately;  and,  if  a  copy  of  the  note  is 
not  furnished,  its  maturity  date,  payment 
schedule,  interest  rate,  and  a  summary 
of  any  other  provisions  of  the  note. 

(7)  When  the  applicant  obtains  a  co¬ 
signer,  the  docket  must  include  that  co¬ 
signer's  current  Hnancial  statement, 
income  statement,  and  employment  or 
business  history.  This  will  be 
supplemented  by  a  statement  from  the 
County  Supervisor  as  to  the  co-signer's 
financial  condition  and  reputation  for 
paying  debts,  and  any  other  information, 
such  as  a  credit  report,  that  will  be  of 
assistance  to  the  loan  approval  official.  ^ 

§  1944.31  Loan  approval. 

(a)  The  State  Director,  District  and 
Assistant  District  Directors,  County  and 
Assistant  County  Supervisors  are 
authorized  to  approve  or  disapprove 
loans  in  accordance  with  FmHA 
Instruction  1901-A  (available  in  any 
FmHA  office). 

(b)  The  loan  approval  official  is 
responsible  for  reviewing  the  docket  to 
determine  that  the  proposed  loan 


complies  with  established  policies  and 
all  pertinent  regulations  and  that  funds 
are  available  for  the  loan. 

(c)  Prior  to  loan  approval  a  new 
veriheation  of  employment  will  be 
required  if  more  than  90  days  have 
elapsed  since  the  date  of  the  last 
verification  of  employment,  or  if 
evidence  is  brought  to  the  attention  of 
the  loan  approval  ofHcial  that  indicates 
the  applicant's  financial  status  has 
changed  significantly. 

(d)  When  a  loan  is  approved,  the  loan 
approval  official  will: 

(1)  Indicate  on  all  copies  of  Form 
FmHA  440-1  any  condition  that  must  be 
met  before  the  loan  is  closed.  Also,  the 
loan  approval  official  will  specify  all 
security  requirements  that  the  applicant 
will  need  to  meet,  such  as  a  first  real 
estate  lien  or  a  junior  lien  subject  to 
certain  prior  liens.  If  title  evidence  is 
required  in  accordance  with  Part  1807  of 
this  Chapter  (FmHA  Instruction  427.1)  or 
in  accordance  with  any  special 
requirements  for  the  loan  but  is  not 
included  in  the  docket,  the  loan  may  be 
approved  subject  to  the  applicant's 
furnishing  the  required  tide  evidence. 
When  the  applicant  furnishes  required 
title  evidence,  the  County  Supervisor 
will  proceed  with  processing  the  loan.  In 
those  cases  in  which  the  title  evidence 
does  not  comply  with  the  conditions 
specified  by  the  approval  official,  the 
docket  will  be  reconsidered  by  the  loan 
approval  official. 

(2)  Sign  the  approval  certification  on 
the  original  and  one  copy  of  Form 
FmHA  440-1  and  insert  title  in  the  space 
provided.  The  remaining  copies  will  be 
conformed. 

(3)  If  a  loan  is  not  approved  after  the 
docket  has  been  developed,  the  reason 
for  such  action  with  date  and  initial  of 
the  approval  official  will  be  shown  on 
the  original  Form  FmHA  440-1;  the 
County  Supervisor  will  notify  the 
applicant  in  accordance  with  §  1910.6. 

(b)  of  Subpart  A  of  Part  1910. 

(e)  After  the  loan  is  approved  the 
docket  forms  will  be  distributed  as 
outlined  below. 

(1)  To  the  Finance  Office. 

(1)  Form  FmHA  440-1  (original) 

(ii)  Form  FmHA  444-2  (original) 

(2)  To  the  State  Office.  If  me  loan  is 
approved  by  the  County  Supervisor,  or 
the  District  Director,  an  unsigned  copy 
of  Form  FmHA  440-1  (unless  exempted 
by  State  Supplement)  and  a  copy  of 
Form  FmHA  444-2  will  be  sent  to  the 
State  Office.  If  the  loan  is  approved  in 
the  State  Office,  an  unsigned  copy  of 
Form  FmHA  440-1  and  a  copy  of  Form 
FmHA  444-2  will  be  retained  in  the 
State  Office. 

(3)  To  the  borrower.  A  signed  copy  of 
Form  FmHA  440-1,  the  original  of  Form 


FmHA  440-41,  "Disclosure  Statement  for 
Loans  Secured  by  Real  Estate."  and  if 
applicable,  the  original  and  copy  of 
Form  FmHA  440-43. 

§  1944.32  Actions  subsequent  to  loan 
approval. 

(a)  Requesting  a  loan  check.  (1)  A 
loan  check  may  be  requested  when  all 
approval  conditions  can  be  met  and 
necessary  curative  actions  have  been 
taken  to  provide  a  satisfactory  title  to 
real  estate  security.  Form  FmHA  440-57, 
“Acknowledgment  of  Obligated  Funds/ 
Check  Request,"  will  be  completed  and 
a  copy  sent  to  the  Finance  Office  to 
request  the  check. 

(2)  A  loan  check  may  be  requested  at 
the  time  of  loan  approval  by  entering  the 
amount  of  the  check  requested  on  Form 
FmHA  440-1  when  one  of  the  following 
conditions  exist: 

(i)  The  loan  will  be  secured  by  a 
promissory  note  only,  or 

(ii)  Real  estate  security  will  be  taken 
and  the  County  Supervisor  is  reasonably 
certain  that  satisfactory  title  evidence 
can  be  obtained  and  the  loan  can  be 
closed  within  21  days  from  the  date  of 
the  check  request. 

(3)  When  not  more  than  $4,000  of  the 
loan  funds  will  remain  unexpended  for 
more  than  15  days  after  loan  closing  the 
total  amount  of  the  loan  will  be 
requested  in  a  single  advance. 

(4)  If  loan  funds  cannot  be  expended 
within  15  days  the  Coimty  Supervisor 
will  enter  in  the  appropriate  “block"  of 
Form  FmHA  440-1  the  amount  of  loan 
funds  to  be  disbursed  at  loan  closing. 
Additional  loan  funds  will  be  requested 
when,  and  in  amounts,  needed  by 
submitting  a  completed  copy  of  Form 
440-57  to  the  Finance  Office,  or  by 
telephone  request  if  the  additional  funds 
cannot  be  received  by  the  date  needed 
using  mail  service.  The  County 
Supervisor  should  work  with  borrowers, 
developers,  and  others  to  be  sure  that 
funds  will  be  available  when  needed 
and  to  reduce  the  future  advances  to  a 
reasonable  number.  Any  loan  funds  not 
requested  by  the  “amortization  effective 
date"  for  the  loan,  will  be  disbursed  by 
the  Finance  Office  to  the  County  Office 
by  check  dated  on  the  amortization 
effective  date.  The  check  will  be 
deposited  in  the  borrower's  supervised 
bank  account  if  it  cannot  be  endorsed 
directly  to  a  payee  within  20  working 
days  from  the  date  of  the  check. 

(b)  Handling  Loan  Checks.  (1)  When 
the  loan  check  or  borrower's  personal 
funds  are  to  be  deposited  in  the 
designated  loan  closing  agent's  escrow 
account,  this  will  be  done  no  later  than 
the  date  of  loan  closing.  If  loan  funds  or 
borrower's  personal  funds  are  to  be 
deposited  in  a  supervised  bank  accounL 
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this  will  be  done  in  accordance  with 
§  1902.6  of  Part  1902  Subpart  A  no  later 
than  the  first  banking  day  following  the 
date  of  loan  closing. 

(2)  If  a  loan  check  is  received  and  the 
loan  cannot  be  closed  within  20  working 
days  from  the  date  of  the  check,  the 
County  Supervisor  will  take  appropriate 
action  in  accordance  with  FmHA 
Instruction  102.1  (available  in  any 
FmHA  office). 

(c)  Cancellation  of  loan.  Loans  may 
be  cancelled  before  loan  closing  by  the 
use  of  Form  FmHA  440-10, 

“Cancellation  of  Loan  or  Grant  Check 
and/or  Obligation”,  prepared  in 
accordance  with  the  FMI  for  that  form. 
Checks  received  in  the  County  Office 
will  be  returned  with  a  copy  of  Form 
FmHA  440-10  to  the  Disbursing  Center, 
U.S.  Treasury  Department,  P.O.  Box 
3329,  Kansas  City,  Kansas  66103. 
Interested  parties  will  be  notified  of  the 
cancellation  as  provided  in  §  1807.6  of 
Part  1807,  of  this  Chapter  (FmHA 
Instruction  427.1).  If  the  cancellation  is 
not  a  voluntary  action  by  the  applicant, 
the  applicant  will  be  notified  in 
accordance  with  §  1910.6(b)  of  Part  1910 
Subpart  A. 

(d)  Increase  or  decrease  in  amount  of 
loan.  If  it  becomes  necessary  that  the 
amount  of  the  loan  be  increased  or 
decreased  prior  to  loan  closing,  the 
County  Supervisor  will  request  that  all 
distributed  docket  forms  be  returned  to 
the  County  Office.  The  loan  docket  will 
be  revised  accordingly  and  reprocessed. 

(e)  Property  insurance.  Buildings  on 
the  property  which  is  to  be  taken  as 
security  for  the  loan  will  be  insured  in 
accordance  with  Subparts  A  and  B  of 
Part  1806  of  this  Chapter  (FmHA 
Instructions  426.1  and  426.2)  when 
appropriate. 

§  1944.33  Loan  closing. 

(a)  Loans  approved  with  interest 
credit.  If  the  loan  will  be  closed  and 
Form  FmHA  1944-6  or  1944-A6, 

“Interest  Credit  Agreement  (Section  502 
RH  Loans)",  will  be  executed  more  than 
90  days  after  the  last  “Verification  of 
Employment”,  or  if  there  is  evidence  to 
indicate  the  applicant’s  financial  status 
has  changed  significantly,  a  current 
“Verification  of  Employment”  will  be 
obtained  and  the  amount  of  interest 
credit  will  be  determined  on  the  basis  of 
the  applicant’s  new  circumstances.  If  the 
adjusted  income  exceeds  the  moderate- 
income  limit  set  forth  in  Exhibit  C  of  this 
Subpart,  the  loan  will  not  be  closed 
unless  authorized  by  the  State  Director. 
Such  authorization  may  be  granted  if 
there  is  documented  evidence  to  clearly 
indicate  other  credit  is  not  available. 
Interest  credit  will  not  be  granted  in  any 
case  in  which  the  adjusted  income 


exceeds  the  moderate-income  limit  set 
forth  in  Exhibit  C. 

(b)  Loans  approved  without  interest 
credit.  Further  review  of  the  applicant’s 
financial  status  is  not  required  at  the 
time  of  closing  unless  the  loan  is  closed 
more  than  90  days  after  the  date  of  loan 
approval,  or  there  is  evidence  to 
indicate  the  financial  status  has  changed 
significantly.  If  the  adjusted  income 
exceeds  the  limit  for  moderate-income 
set  forth  in  Exhibit  C  of  this  Subpart,  the 
case  will  be  referred  to  the  State 
Director.  The  State  Director  may 
authorize  closing  of  the  loan  if  there  is 
documented  evidence  to  clearly  indicate 
other  credit  is  not  available. 

(c)  Promissory  note.  Form  FmHA  440- 
16,  “Promissory  Note”,  will  be  prepared 
and  signed  in  accordance  with  Part  1807 
of  this  Chapter  (FmHA  Instruction 
427.1),  and  the  FMI  for  the  form. 

(1)  The  payment  alternatives  of  the 
note  will  be  completed  in  accordance 
with  the  FMI  for  the  form.  Payments  of 
principal  and  interest  will  be  deferred 
during  the  period  the  dwelling  is  not 
expected  to  be  suitable  for  occupancy  as 
a  residence  because  of  construction  or 
repairs  to  be  made.  In  such  cases  if  the 
loan  is  closed  before  any  funds  are 
advanced  by  the  Finance  Office  or  loan 
funds  are  distributed  by  multiple 
advance,  accrued  interest  is  added  to 
principal  and  repaid  in  regular 
amortized  installments  (payment 
alternative  II)  after  the  deferment 
period. 

(2)  The  payment  provision  of  the  note 
will  be  completed  in  accordance  with 
the  FMI  for  the  form  and  the  following: 

(i)  The  monthly  payment  provision 
will  be  used  for  all  borrowers  who 
regularly  receive  monthly  income  and 
who  can  repay  the  loan  in  12  equal 
monthly  payments. 

(ii)  The  annual  payment  provision  will 
be  used  only  for  borrowers  who  do  not 
regularly  receive  monthly  income 
throughout  the  year.  If  installments  are 
not  to  be  deferred,  the  following 
provisions  apply: 

(A)  The  amount  of  the  first  installment 
will  be  determined  by  the  County 
Supervisor  after  considering  the 
immediate  debt  paying  ability  of  the 
borrower.  The  amount  of  the  first 
installment  may  be  less,  but  not  more, 
than  a  regular  annual  installment. 

(B)  The  amount  of  the  first  installment 
may  not  be  less  than  the  amount  equal 
to  interest  on  the  loan  from  the  date  of 
loan  closing  to  the  next  January  1. 

(C)  Form  FmHA  440-9  should  be  used 
to  supplement  this  payment  provision  to 
facilitate  servicing  of  loans  for 
borrowers  who  pay  more  than  one  time 
a  year. 


(d)  Real  estate  mortgage.  Form  FmHA 
427-1,  "Real  Estate  Mortgage  for 

(state) - ”  will  be  used  for  loans 

to  be  secured  by  a  real  estate  mortgage. 
Any  changes  made  in  the  text  by 
deletion,  substitution,  or  addition 
(excluding  filling  in  blanks)  will  be 
initialed  in  the  margin  by  all  persons 
signing  the  mortgage.  Additions  will  be 
made  on  the  mortgage  in  the  following 
cases: 

(1)  For  a  loan  secured  by  a  mortgage 
on  a  leasehold,  the  following  language, 
or  similar  language  which  in  the  opinion 
of  OGC  is  legally  adequate,  will  be 
inserted  in  the  mortage  just  before  the 
legal  description  of  the  real  estate: 

All  Borrower’s  right,  title,  and  interest  in 

and  to  the  leasehold  estate  for  a  term  of - 

years  beginning  on - ,  19 — ,  created, 

executed  and  established  by  certain  Lease 

dated - .  19 — ,  by - as  lessor(s),  and 

recorded  at  Book - ,  Page - of  the - 

Records  of  said  County  and  State,  and  any 
renewals  and  extensions  thereof,  and  all 
Borrower's  right,  title,  and  interest  in  and  to 
said  Lease,  covering  the  following  real  estate: 

(2)  For  a  loan  secured  by  a  mortgage 
on  a  leasehold  an  additional  covenant 
will  be  inserted  in  the  mortgage  to  read 
as  follows: 

Borrower  will  pay  when  due  all  rents  and 
any  and  all  other  charges  required  by  said 
Lease,  will  comply  with  all  other 
requirements  of  said  Lease,  and  will  not 
surrender  or  relinquish,  without  the 
Government’s  written  consent,  any  of 
Borrower's  right,  title  or  interest  in  or  to  said 
leasehold  estate  or  under  said  Lease  while 
this  instrument  remains  in  effect. 

(3)  For  all  initial  and  subsequent 
Section  502  RH  loans,  until  the 
mortgages  are  revised,  the  following 
additional  covenant  will  be  inserted 
above  the  signature  line  on  the  mortgage 
and  be  initialed  at  loan  closing  by  all 
parties  signing  the  mortgage. 

This  instrument  also  secures  the  recapture 
of  any  interest  credit  or  subsidy  which  may 
be  granted  to  the  borrower(s)  by  the 
Government  pursuant  to  42  U.S.C.  1490a. 

(e)  Collection  of  first  installment.  If 
the  annual  payment  provision  of  the 
note  is  used  and  payments  are  not 
deferred,  the  first  installment  of  a  loan 
closed  during  December  will  be 
collected  at  Uie  time  of  loan  closing. 

(f)  Direct  payments.  Direct  payment 
cards  for  all  new  borrowers,  including 
transferees,  will  be  retained  in  the 
County  Office  until  the  borrower  has 
made  at  least  three  monthly  payments 
on  time.  The  cards  will  then  be 
delivered  to  the  borrower  and  payments 
will  be  made  direct  to  the  Finance 
Office.  The  County  Supervisor  may 
retain  the  payment  cards  for  a  longer 
period  if  such  action  is  considered  to  be 
necessary  to  determine  that  the 
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borrower  is  able  to  make  timely 
payments  as  agreed.  Payments  made  to 
the  County  Office  will  be  forwarded  to 
the  Finance  Office  with  the  appropriate 
direct  payment  card  in  the  Finance 
Office  mail.  Cash  payments,  refunds, 
and  extra  payments  made  by  borrowers 
will  be  handled  in  accordance  FmllA 
Instruction  451.2. 

(g)  Owner’s  policy  of  title  insurance. 

If  an  owner’s  policy  of  title  insurance  is 
obtained,  it  will  be  delivered  to  the 
borrower  as  soon  as  it  is  received  from 
the  title  insurance  company. 

(h)  Real  estate  mortgage  after  filing. 
When  the  real  estate  mortgage  is 
returned  by  the  filing  official  or  loan 
closing  official,  the  original  will  be  filed 
in  the  borrower’s  case  folder.  If  the 
original  is  retained  by  the  filing  official 
in  the  official  records,  a  copy  conformed 
to  show  the  recording  data  including  the 
date  and  place  of  recording  and  the 
book  and  page  number  will  be  filed  in 
the  borrower’s  case  folder.  A  copy  of  the 
mortgage  will  be  delivered  to  the  . 
oorrower. 

(i)  Effective  date  of  loan  closing.  A 
loan  secured  by  a  real  estate  mortgage 
is  closed  when  the  mortgage  is  Hied  for 
record.  In  other  cases  a  loan  is  closed 
when  the  borrower  executes  the  note 
and  any  other  required  instruments. 

(j)  Water  stock  certificate  or  other 
such  collateral.  When  water  stock 
certificates  or  other  such  collateral  are 
part  of  the  security,  they  will  be  retained 
in  the  County  Office.  A  notation  will  be 
made  on  Form  FmHA  1905-1, 
“Management  System  Card — 
Individual",  or  Form  FmHA  1905-5, 
“Management  System  Card — Individual 
(RH  only)’’,  as  appropriate,  showing  that 
such  security  has  been  retained. 

(k)  Account  record  and  case  folder. 
The  account  record  and  case  folder  will 
be  established  in  accordance  with 
FmHA  Instruction  2033-A  and  1905-A 
(available  at  any  FmHA  office). 

§  1944.34  Interest  credit 

(a)  General.  It  is  the  policy  of  FmHA 
to  grant  interest  credit  on  loans  to  lower 
income  borrowers  to  assist  them  in 
obtaining  decent,  safe,  and  sanitary 
dwellings  and  related  facilities. 

(b)  Definitions.  (1)  Annual  payment 
borrowers.  Borrowers  who  signed 
promissory  notes  providing  for  annual 
payments,  including  borrowers 
converted  to  monthly  payments  through 
the  use  of  Form  FmHA  451-37, 
“Additional  Partial  Payment 
Agreement”. 

(2)  Monthly  payment  borrowers. 
Borrowers  who  signed  promissory  notes 
providing  for  monthly  payments. 

(3)  Review  period.  'Ilie  review  period 
for  an  annual  payment  borrower  will  be 


the  months  of  August,  September,  and 
October.  'The  review  period  for  a 
monthly  payment  borrower  will  be  the 
third,  fourth,  and  fifth  months  prior  to 
the  anniversary'  date  of  the  borrower’s 
current  Interest  Credit  Agreement. 

(4)  Real  estate  taxes.  Real  estate 
taxes  for  interest  credit  purposes  means 
the  amount  of  real  estate  taxes  and 
assessments  that  will  actually  be  due 
and  payable  on  the  dwelling  and  the 
dwelling  site  during  the  interest  credit 
period,  reduced  by  the  amount  of  any 
tax  exemption  available  to  the 
borrower,  regardless  of  whether  such 
exemption  is  actually  claimed.  Tax 
exemptions  may  include  such  things  as 
homestead  exemptions,  special 
exemptions  for  low-income  families, 
senior  citizens,  veterans  and  others 

(c)  Approval  authority.  'Those  FmHA 
officials  who  are  authorized  to  approve 
Section  502  loans  are  also  authorized  to 
approve  the  Interest  Credit  Agreement. 

(d)  Amount  of  interest  credit.  (1) 

Loans  qualified  to  be  considered  in  the 
interest  credit  calculation  include  only 
those  advanced  for  authorized  section 
502  RH  purposes  and  which  are  a  lien 
against  the  FmHA  security  by  virture  of 
a  prior  mortgage  or  a  junior  mortgage 
consented  to  by  FmHA.  Except  as 
provided  in  paragraph  (d)(2)  of  this 
section,  the  amount  of  interest  credit 
will  be  determined  as  follows: 

(1)  For  low-income  borrowers  the 
amount  of  interest  credit  will  be  the 
lesser  of: 

(A)  The  difference  between  20  percent 
of  the  borrower’s  adjusted  annual 
income  and  the  sum  of  the  annual 
installment  due  at  the  note  interest  rate 
on  qualibed  loans  plus  the  cost  of  real 
estate  taxes  and  insurance,  or 

(B)  The  difference  between  the  annual 
installment  due  on  the  FmHA 
promissory  notes  eligible  for  interest 
credit  and  the  amount  the  borrower 
would  pay  if  the  loan  were  amortized  at 
an  interest  rate  of  1  percent. 

(ii)  For  moderate-income  borrowers 
the  amount  of  interest  credit  will  be  the 
lesser  of: 

(A)  The  amount  as  calculated  in 
paragraph  (d)(i)(A)  of  this  section,  or 

(B)  The  di^erence  between  the  annual 
installment  due  on  the  FmHA 
promissory  notes  eligible  for  interest 
credit  and  the  amoimt  the  borrower 
would  pay  if  the  loan  were  amortized  at 
the  appropriate  rate  speciHed  for  the 
borrower’s  area  and  income  in  Exhibit 
D. 

(2)  For  repair  and  rehabilitation  loans 
which  meet  the  requirements  of 
paragraph  (f)(5)  of  this  section,  interest 
credit  will  be  granted  in  an  amount  to 
achieve  the  following  effective  interest 
rates: 


(i)  For  borrowers  whose  adjusted 
annual  income  is  not  more  than  $5,000, 
interest  credit  will  be  calculated  to 
reduce  the  effective  interest  rate  to  1 
percent. 

(ii)  For  borrowers  whose  adjusted 
annual  income  is  more  than  $5,000  but 
not  more  than  $7,000,  interest  credit  will 
be  calculated  to  reduce  the  effective 
interest  rate  to  2  percent. 

(iii)  For  borrowers  whose  adjusted 
annual  income  is  more  than  $7,000  but 
not  more  than  $10,000,  interest  credit 
will  be  calculated  to  reduce  the  effective 
interest  rate  to  3  percent. 

(3)  Borrowers  qualifying  for  interest 
credit  assistance  under  both  paragraphs 
(d)  (1)  and  (d)  (2)  of  this  section  will  be 
granted  only  the  one  type  of  interest 
credit  assistance  that  is  most  beneficial 
to  them.  Interest  credit  on  initial  and 
subsequent  loans  will  always  be  the 
same  type.  There  is  no  provision  for 
switching  from  one  type  of  interest 
credit  to  the  other. 

(e)  Recapture.  At  the  applicant 
interview,  the  County  Supervisor  will 
advise  ail  Section  502  RH  applicants 
that  interest  credit  is  subject  to 
recapture.  Applicants  who  receive 
interest  credit  will  be  required  to  sign  a 
“Subsidy  Repayment  Agreement”  (Part 
1951,  Subpart  I,  Exhibit  A)  at  the  time 
the  initial  interest  credit  agreement  is 
signed. 

(f)  Eligibility.  To  be  eligible  for 
interest  credit,  a  borrower  must  qualify 
for  a  Section  502  loan,  must  personally 
occupy  the  dwelling,  and  must  meet  the 
following  additional  requirements: 

(1)  Initial  loans.  Interest  credit  may  be 
granted  at  loan  closing  if: 

(i)  The  borrower’s  adjusted  annual 
income  does  not  exceed  the  applicable 
moderate-income  limit  in  Exhibit  C. 

(ii)  The  borrower’s  net  worth  does  not 
exceed  $7,500  (a  maximum  net  worth  of 
$10,000  will  be  allowed  for  senior 
citizens)  unless  an  exeption  is 
authorized.  The  calculation  of  net  worth 
will  exclude  the  value  of  the  dwelling 
and  dwelling  site,  cash  on  hand  which 
will  be  used  to  reduce  the  amount  of  the 
loan,  and  household  goods  and  the 
debts  against  them.  For  the  purpose  of 
determining  whether  an  exception  is 
justified,  consideration  will  be  given  to 
the  nature  of  the  assets,  particularly 
whether  they  are  assets  upon  which  a 
borrower  is  currently  dependent  for  a 
livelihood  or  which  could  be  used  to 
reduce  or  eliminate  the  need  for  interest 
credit.  The  District  Director  may 
authorize  exceptions  of  the  net  worth 
limitation  up  to  $20,000.  Cases 
recommended  by  the  State  Director  for 
which  the  net  worth  exceeds  $20,000 
will  be  submitted  to  the  National  Office 
for  authorization  to  grant  interest  credit. 
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(iii)  The  term  of  the  loan  is  for  33 
years,  unless  authorized  otherwise  by 
the  State  Director,  based  on  complete 
documentation  of  the  justiHable  reasons 
on  an  individual  case  basis.  Interest 
credit  will  not  be  granted  on  loans  with 
a  term  of  less  than  25  years,  except  as 
provided  in  paragraph  (f)  [5]  of  this 
section. 

(iv)  The  loan  was  approved  on  or  after 
August  1, 1968. 

(v)  The  amount  of  interest  credit 
exceeds  $5  per  month  or  $60  annually. 

(2)  Subsequent  loans.  Interest  credit 
may  be  granted  on  subsequent  loans 
which  meet  the  requirements  of 
paragraph  (f)  (1)  of  this  section  or  the 
following  conditions: 

(i)  Interest  credit  is  presently  being  or 
will  be  granted  on  the  initial  loan  and 
the  borrower's  adjusted  income  does  not 
exceed  the  moderate  income  limit  for 
the  State  as  shown  in  Exhibit  C,  and 

(ii)  The  sum  of  interest  credit  being 
granted  on  the  initial  and  subsequent 
loans  will  be  $5  or  more  per  month  or 
$60  or  more  per  year. 

(3)  Reamortization,  transfers  and 
credit  sales.  Interest  credit  may  be 
granted  to  a  borrower  buying  an 
inventory  dwelling  or  assuming  an  RH 
loan,  or  when  a  loan  approved  after 
August  1, 1968,  is  being  reamortized 
provided: 

(i)  The  requirements  of  paragraph 
(f)(1)  of  this  section  are  met  except  that 
if  the  loan  being  assumed  was  initially 
approved  before  August  1, 1968,  the 
assumption  must  be  on  new  terms. 

(ii)  The  loan  will  be  reamortized  for  a 
term  of  25  years  or  more  except  as 
provided  in  paragraph  (f)(5}  of  this 
section. 

(iii)  The  note  being  assiuned  is  not  an 
above-moderate  loan. 

(4)  Existing  loans.  Interest  credit  may 
be  granted  at  any  time  after  loan  closing 
if: 

(i)  The  requirements  of  paragraph  (f) 
(1)  of  this  section  are  met. 

(ii)  The  loan  was  approved  as  a  "low 
or  moderate”  Section  502  loan  on  or 
after  August  1, 1968. 

(iii)  The  borrower  requests  interest 
credit,  or  the  County  Supervisor 
determines  that  interest  credit  is  needed 
to  enable  the  borrower  to  repay  the 
loan.  In  the  case  of  married  borrowers, 
when  one  spouse  has  left  the  dwelling 
due  to  marital  discord,  interest  credit 
based  on  the  remaining  spouse’s  income 
may  be  extended  to  the  remaining 
spouse  if: 

(A)  The  remaining  spouse  is 
occupying  the  dwelling,  owns  a  legal 
interest  in  the  property,  and  is  liable  for 
the  debt, 

(B)  The  FmHA  loan  account  is  put  in 
the  remaining  spouse’s  name. 


(C)  Legal  papers  have  been  filed  with 
the  appropriate  court  to  commence 
divorce  or  legal  separation  proceedings, 
or  one  spouse  has  not  been  living  in  the 
dwelling  for  at  least  six  months.  Interest 
credit  will  not  be  granted  if  separation  is 
due  only  to  work  assignment  or  military 
order. 

(D)  The  remaining  spouse  is  informed 
and  agrees  that  should  the  spouse  begin 
to  live  in  the  dwelling,  that  spouse’s 
income  wilt  then  be  counted  toward 
annual*  income  and  interest  credit  may 
be  reduced  or  cancelled. 

(5)  Repair  and  rehabilitation  loans. 
Interest  credit  may  be  granted  on 
Section  502  RH  loans  made  to  repair  or 
rehabilitate  a  dwelling  already  owned 
by  the  applicant  provided  the  following 
conditions  are  met: 

(i)  The  initial  interest  credit  will  be 
granted  at  the  time  of  loan  closing; 

(ii)  The  dwelling  is,  or  will  be, 
occupied  by  an  eligible  borrower  after 
the  loan  is  made; 

(iii)  The  amount  of  the  loan  may  not 
exceed  $10,000,  or  be  amortized  for  more 
than  25  years; 

(iv)  The  applicant’s  adjusted  annual 
income  does  not  exceed  $10,000; 

(v)  The  repairs  will  be  made  to  bring  a 
substandard  dwelling  up  to  the 
standards  outlined  in  §  1944.16(c);  and 

(vi)  The  net  worth  requirements  in 
paragraph  (f)(l)(ii)  of  this  section  are 
met. 

(g)  Processing  interest  credit.  (1) 
General.  The  amount  of  interest  credit 
for  which  a  borrower  may  be  eligible 
will  be  determined  by  use  of  Form 
FmHA  1944-6  or  Form  FmHA  1944-A6 
as  outlined  in  paragraph  (d)  of  this 
section. 

(i)  Determination  of  income.  The 
County  Supervisor  is  responsible  for 
determining  the  borrower’s  adjusted 
annual  and  annual  income  as  defined  in 
§  1944.2,  paragraphs  (c)  and  (d) 
respectively  of  this  subpart.  A  borrower 
interview  will  be  conducted  in  all  cases 
for  granting  interest  credit.  Form  FmHA 
410-5  will  be  used  to  verify  the  earnings 
from  employment  of  all  persons  whose 
income  is  included  in  "Annual  Income”. 

(ii)  Effective  period.  Interest  Credit 
Agreements  on  loans  made  to  monthly 
payment  borrowers  will  be  effective  for 
a  two-year  period.  For  annual  payment 
borrowers  Uie  agreement  will  be  in 
effect  until  the  second  December  31 
after  the  effective  date.  The  effective 
date  will  be  as  indicated  on  the  FMI. 

(iii)  Partial  year  interest  credit.  For  an 
annual  payment  borrower  with  an  initial 
installment  less  than  a  regular 
installment,  and  who  will  receive  less 
than  a  full  year  of  interest  credit 
assistance,  the  interest  credit  granted 
will  be  a  pro  rata  portion  calculated  on 


the  number  of  months  left  in  the  current 
calendar  year,  including  the  month  in 
which  the  loan  is  closed. 

(iv)  Advance  from  the  insurance  fund. 
The  repayment  schedule  for  advances 
made  from  the  Rural  Housing  Insurance 
Fund  will  be  computed  at  the  interest 
rate  shown  on  the  promissory  note. 
However,  interest  will  accrue  and 
payments  will  be  applied  on  the  amount 
advanced  at  the  reduced  interest  rate  in 
effect  at  the  time  of  payment. 

(v)  Preparation  of  the  transaction 
record.  For  borrowers  receiving  interest 
credit,  the  following  changes  will  be 
shown  on  Form  FmHA  451-26, 
“Transaction  Record”,  when  prepared 
by  the  Finance  Office: 

(A)  Interest  rate  field.  The  interest 
rate  field  of  the  form  will  continue  to 
show  the  interest  rate  cn  the  note.  The 
Finance  Office  will  compute  the 
effective  interest  rate  charged  the 
borrower  based  on  the  amount  of 
interest  credit  granted.  The  computed 
rate,  rounded  to  the  nearest  Vs  of  a 
percent,  will  be  shown  as  a  footnote  on 
the  form  as  "Interest  Rate  reduced  to 

- Subsequent  transactions  will  be 

applied  to  the  loan  by  the  Finance 
Office  at  the  reduced  interest  rate  until 
such  time  as  renewal,  change,  or 
cancellation  occurs. 

(B)  Daily  interest  accural  field.  The 
daily  interest  accrual  will  be  shown  at 
the  reduced  interest  rate  and  the  interest 
will  accrue  at  the  same  interest  rate 
until  such  time  as  the  interest  credit  is 
renewed,  changed,  or  cancelled. 

(C)  Application  of  credit  field.  The 
initial  transaction  record  form  will  not 
have  an  entry  in  the  “Application  of 
Credit”  field.  The  Interest  Credit 
Transaction  Code  for  this  method  of 
processing  interest  credit  will  be  4  Z. 

(D)  Payment  status  field.  The  payment 
status  field  will  not  reflect  the  dollar 
amount  of  the  interest  credit  granted.  No 
entry  will  be  made  for  monthly  payment 
borrowers. 

(E)  Minimum  amount  due  by  date 
shown  field.  For  annual  payment 
borrowers,  the  amount  of  the 
installment,  reduced  by  the  amount  of 
interest  credit  granted,  will  be  shown. 
For  monthly  payment  borrowers  the 
word  “monthly”  will  be  entered  in  the 
space  provided. 

(2)  Initial  and  subsequent  loans,  (i) 
County  office  action.  'Hie  County 
Supervisor  will: 

(A)  Determine  the  borrower’s  adjusted 
annual  income  and  document  the 
calculations  in  the  case  file  running 
record. 

(B)  Enter  on  Form  FmHA  440-1,  the 
adjusted  annual  income,  the  estimated 
real  estate  taxes  that  will  become  due 
and  payable  during  the  first  and  second 
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years  of  the  agreement,  and  the  amount 
of  the  annual  property  insurance 
premium  for  the  dwelling. 

(C)  For  initial  loans  approved  with 
interest  credit  and  closed  under  the 
multiple  advance  feature  of  the  loan 
disbursement  system  outlined  in  Part 
1902  Subpart  A,  further  review  of  the 
borrower's  financial  status  is  not 
required  unless  the  Interest  Credit 
Agreement  will  be  approved  more  than 
90  days  after  the  last  “Veriflcation  of 
Employment",  or  there  is  evidence 
which  indicates  the  borrower’s  financial 
status  has  changed  signiHcantly.  If  prior 
to  approval  of  the  Interest  Credit 
Agreement  the  County  Supervisor  finds 
that  the  adjusted  income  has  increased, 
interest  credit  will  be  granted  on  the 
basis  of  the  borrower’s  new 
circumstances.  Interest  credit  will  not  be 
granted  if  the  borrower’s  adjusted 
income  exceeds  the  moderate  income 
limit  indicated  in  Exhibit  C  of  this 
Subpart. 

(D)  Complete  and  submit  a  corrected 
Interest  Credit  Agreement  to  the 
Finance  Office  when  the  loan  is  closed, 
or  at  the  amortization  effective  date,  if 
the  borrower’s  circumstances  have 
changed  so  that  the  amount  of  interest 
credit  would  be  increased  or  decreased 
by  at  least  $5  monthly  or  $60  annually. 

(ii)  Finance  office  actions.  The 
Finance  office  will: 

(A)  Enter  the  information  concerning 
adjusted  annual  income,  the  estimated 
real  estate  taxes,  and  the  insurance 
premium  on  Form  FmHA  440-57. 

(B)  Calculate  the  amount  of  interest 
credit  to  be  granted  to  the  borrower.  The 
amount  of  interest  credit  will  be 
determined  from  the  information 
initially  shown  on  Form  FmHA  440-1. 

(C)  ftepare  and  mail  Form  FmHA 
1944-A6  to  the  County  Office  when  the 
final  loan  check  is  issued.  Upon  receipt, 
the  form  will  be  completed  and  a  copy 
returned  to  the  Finance  Office  only 
when  indicated  on  the  form. 

(D)  Prepare  and  issue  payment  cards 
to  the  County  Office. 

(3)  Reamortization,  credit  sales  and 
transfers.  Interest  credit  to  a  borrower 
whose  loan  is  being  reamortized  or,  a 
borrower  who  assumes  an  RH  loan  or 
purchases  property  from  inventory  will 
be  calculated  by  the  County  Office  on 
Form  FmHA  1944-6.  A  copy  of  Form 
FmHA  1944-6  will  be  forwarded  to  the 
Finance  Office  along  with  the  copy  of 
the  Reamortization  Agreement,  Advice 
of  Mortgaged  Real  Estate  Sold,  or 
Assumption  Agreement.  The  Finance 
Office  will  issue  payment  cards  to  the 
County  Office. 

(4)  Existing  loans.  Interest  credit 
granted  in  accordance  with  paragraph 
(f)(4]  of  this  section  can  be  processed  at 


any  time  in  the  same  manner  as  interest 
credit  on  initial  loans,  except  that  the 
County  Office  will  complete  Form 
FmHA  1944-6  and  calculate  the  amount 
of  interest  credit  assistance  the 
borrower  will  receive.  A  copy  of  Form 
FmHA  1944-6  will  be  used  to  send 
interest  credit  information  to  the 
Finance  Office.  The  daily  interest 
accrual  will  be  reduced  as  of  the 
effective  date  entered  on  the  form  or  as 
of  the  date  the  last  cash  credit  was 
made  to  the  account,  whichever  is  later. 

(h)  Interest  credit  modification.  (1) 
Before  expiration.  When  approving  a 
change  in  interest  credit  assistance 
before  the  expiration  of  a  current 
Interest  Credit  Agreement  in  accordance 
with  paragraph  (i)(3]  of  this  section,  the 
County  Supervisor  will  again  determine 
the  borrower’s  adjusted  annual  income 
and  document  the  findings  in  the  case 
file  running  record.  A  Form  FmHA  1944- 
6  will  be  completed  in  accordance  with 
the  FMI  and  a  copy  of  the  form  will  be 
forwarded  to  the  Finance  Office.  The 
Finance  Office  will  adjust  the  daily 
interest  accrual  as  of  the  date  entered 
on  the  form  or  as  of  the  date  of  the  last 
cash  credit  made  to  the  account, 
whichever  is  later. 

(2)  Correction  of  Interest  Credit 
Agreements.  A  corrected  Interest  Credit 
Agreement  will  be  prepared  if  the 
borrower  is  still  eligible  to  receive 
interest  credit.  The  corrected  agreement 
will  be  submitted  to  the  Finance  Office 
only  after  the  borrower’s  appeal  right 
has  expired  or,  if  the  borrower  has  filed 
an  appeal,  after  a  final  decision  has 
been  made.  In  such  cases,  a  Form  FmHA 
1944-6  showing  the  proper  amount  of 
interest  credit  which  the  borrower  is 
entitled  to  receive  will  be  submitted  to 
the  Finance  Office  to  replace  the 
incorrect  agreement.  The  notation 
“Corrected  in  accordance  with 

§  1944.34"  will  be  entered  on  the  face  of 
the  form.  The  Finance  Office  will  cancel 
the  incorrect  Interest  Credit  Agreement 
as  of  its  effective  date.  Payments  made 
under  the  previous  agreement  will  be 
reversed  and  reapplied  at  the  adjusted 
interest  rate  of  the  new  Interest  Credit 
Agreement. 

(3)  Interest  credit  renewal,  (i) 

Initiation  of  renewal  action.  At  the 
beginning  of  the  review  period,  the 
Finance  Office  will  mail  to  the  County 
Office  a  list  of  borrowers  whose  Interest 
Credit  Agreements  are  expiring,  together 
with  a  package  to  be  mailed  by  the 
County  Supervisor  to  each  borrower. 

The  package  will  contain  the  following: 

(A)  A  letter  of  explanation  and  the 
instructions  for  completing  the  Interest 
Credit  Agreement  (Exhibit  G  of  this 
Subpart). 


(B)  Form  FmHA  1944-A6  (3  parts  with 
carbon  interleaved). 

(C)  Two  Forms  FmHA  410-A5, 
"Request  for  Verification  of 
Employment”.  The  County  Office  name 
and  address  will  be  preprinted  in  the 
space  provided. 

(D)  Three  window  envelopes  to  be 
used  by  the  borrower  in  mailing  Interest 
Credit  Agreements  to  the  County  Office, 
and  for  the  employer  to  mail  the 
Verification  of  Employment  form  to  the 
County  Office. 

(ii)  Borrower  responsibility.  Upon 
receipt  of  the  package,  the  borrower  will 
give  one  copy  of  the  Verification  of 
Employment  form  to  the  employer  or 
employers  of  each  member  of  the 
household  who  has  income  to  be 
considered.  A  window  envelope  will  be 
provided  each  employer  to  facilitate  the 
mailing  of  the  Verification  of 
Employment  form  directly  to  the  County 
Office.  The  borrower  will  also  complete 
part  II  of  the  Interest  Credit  Agreement 
form  (leaving  carbon  intact),  sign  the 
original  form  and  mail  the  original  and 
all  copies  to  the  County  Office. 

(iii)  County  office  actions.  The  County 
Supervisor  will: 

(A)  Maintain  the  list  of  borrowers  as  a 
record  of  Interest  Credit  Agreements 
processed  and  sent  to  the  Finance 
Office. 

(B)  Review  the  information  on  Forms 
FmHA  1944-A6  and  41Q-A5  for 
completeness  and  accuracy.  Interviews 
with  borrowers  should  be  scheduled  if 
the  borrower  needs  assistance  in 
completing  the  form  or  provides 
incomplete  or  apparently  inaccmate 
information. 

(C)  Determine  the  adjusted  annual 
income  and  document  die  calculations 
in  the  case  file  running  record. 

(D)  Complete  the  Interest  Credit 
Agreement  and  send  a  copy  of  the 
agreement  to  the  Finance  Office.  If  the 
borrower  is  not  eligible  for  interest 
credit,  enter  “O"  in  the  block(s)  which 
indicates  the  amount  of  interest  credit 

(E)  If  the  Form  FmHA  1944-A6  is 
mutilated  or  unusable,  transfer  all 
information  preprinted  on  the  form  to  a 
new  Form  FmHA  1944-6  to  be  signed  by 
the  borrower  and  submit  the  completed 
fortn  to  the  Finance  Office. 

(F)  Retain  the  original  of  the  Interest 
Credit  Agreement  and  return  the  other 
copy  to  the  borrower. 

(G)  Notify  by  letter  borrowers  not 
eligible  for  continued  interest  credit  of 
the  amount  of  their  revised  payments. 

The  letter  must  notify  the  borrower  of 
the  right  to  appeal  as  ouUined  in 
§  1944.34(1).  A  new  Form  FmHA  440-9 
will  be  obtained  when  needed. 

(iv)  Finance  Office  actions.  The 
Finance  Office  will: 
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(A)  Upon  receipt  of  Form  FmHA  1944- 
A6  from  the  County  Office,  send  the 
borrower  or  the  County  Office  a  new  set 
of  payment  cards. 

(B)  Before  the  end  of  the  review 
period,  send  the  County  Office  a  list  of 
borrowers  for  whom  a  renewal  Interest 
Credit  Agreement  has  not  been  received. 
The  County  Office  staff  will  place  a 
checkmark  in  the  appropriate  column  of 
the  list  to  indicate  those  borrowers  who 
are  no  longer  eligible  for  interest  credit 
or  whose  agreements  will  not  be 
renewed.  The  original  of  the  completed 
list  will  be  retained  in  the  County  Office 
and  a  copy  returned  to  the  Finance 
Office. 

(v)  Processing  interest  credit  renewals 
not  received  during  the  review  period. 
The  County  Supervisor  may  approve 
interest  credit  renewals  not  completed 
during  the  review  period.  They  will  be 
handled  as  follows: 

(A)  The  amount  of  interest  credit 
assistance  granted  will  be  based  on  the 
borrower’s  planned  annual  income 
during  the  first  year  of  the  agreement. 

The  effective  date  of  the  Interest  Credit 
Agreement  will  be  as  indicated  on  the 
FMI  for  the  form. 

(B)  Payments  made  by  the  borrower 
after  the  expiration  date  of  the  previous 
Interest  Credit  Agreement  will  be 
applied  at  the  note  interest  rate  until  the 
Finance  Office  receives  a  new  Form 
FmHA  1944-6. 

(C)  Upon  receipt  of  Form  FmHA  1944- 
6.  the  Finance  Office  will  reduce  the 
daily  interest  accrued  in  accordance 
with  the  following  conditions  and 
limitations: 

(1)  If  failure  to  renew  was  due  to  error 
or  oversight  by  FmHA,  the  State 
Director  will  authorize  the  Finance 
Office  to  reduce  the  interest  accrual  as 
of  the  effective  date  entered  on  the  form 
and  reverse  and  reapply  payments 
processed  after  the  effective  date.  Such 
authorization  must  be  in  writing. 

[2]  In  all  other  cases  the  Finance 
Office  will  reduce  the  daily  interest 
accrual  as  of  the  effective  date  entered 
on  the  form  or  as  of  the  date  of  the  last 
cash  credit  made  to  the  account, 
whichever,  is  later. 

(i)  Eligibility  Review.  The  eligibility  of 
those  borrowers  currently  receiving 
interest  credit  will  be  reviewed  as 
follows: 

(1)  Biennial  review.  ITie  eligibility  of 
all  borrowers  will  be  redetermined 
biennially  during  the  review  period. 

(i)  If  the  borrower’s  net  worth 
increases  above  the  applicable 
eligibility  limit,  interest  credit  may 
nevertheless  be  renewed  unless  the 
increase  is  sufficient  to  enable  the 
borrower  to  graduate  to  another  source 
of  credit. 


(ii)  Interest  credit  will  not  be  renewed 
if: 

(A)  The  amount  of  interest  credit  for 
which  the  borrower  qualifies  is  less  than 
$5  monthly  or  $60  annually,  or 

(B)  The  borrower’s  adjusted  annual 
income  exceeds  the  moderate-income 
limit  set  forth  in  Exhibit  C  of  this 
Subpart. 

(iii)  Interest  credit  will  not  be  renewed 
if  the  borrower  has  enlarged  or 
improved  the  dwelling  or  added  related 
facilities  so  that  the  housing  exceeds 
modest  standards  for  size,  design,  and 
cost  for  previously  occupied  homes  as 
compared  to  other  housing  in  the 
locality  for  low  and  moderate  income 
families. 

(2)  Renewals  not  completed  during  the 
review  period.  When  the  borrower’s 
renewal  Interest  Credit  Agreement  is 
not  completed  during  the  review  period, 
it  will  be  processed  in  accordance  with 

§  1944.34(h)(3)(v). 

(3)  Change  in  borrower’s 
circumstances.  The  County  Supervisor 
is  not  responsible  for  monitoring 
whether  a  borrower’s  income,  family 
size,  real  estate  taxes,  or  insurance  costs 
have  changed  after  an  Interest  Credit 
Agreement  is  approved.  If,  however,  it 
becomes  known  that  the  borrower’s 
circumstances  have  changed  so  that  the 
amount  of  interest  credit  assistance  the 
borrower  is  eligible  to  receive  has 
increased  or  decreased,  the  County 
Supervisor  will  take  action  in 
accordance  with  the  following: 

(i)  Increased  adjusted  income.  If  the 
County  Supervisor  determines  that  the 
borrower’s  income  exceeds  the 
applicable  moderate  income  limit  in 
Exhibit  C,  or  that  the  amount  of  interest 
credit  for  which  the  borrower  qualifies 
is  $5  or  less  per  month  or  $60  or  less  per 
year,  interest  credit  will  be  cancelled  in 
accordance  with  §  1944.34(k].  If  the 
interest  credit  will  be  decreased  by  $15 
or  more  per  month  or  $180  or  more  per 
year  a  revised  interest  credit  agreement 
will  be  submitted  to  the  Finance  Office. 
If  the  term  of  the  agreement  has  less 
than  five  months  remaining  no  action 
will  be  taken  until  the  review  period  and 
the  change  will  be  effective  at  the 
expiration  of  the  current  agreement. 

(ii)  Decreased  adjusted  income. 
Changes  in  interest  credit  may  be 
approved  at  any  time  if  the  amount  of 
interest  credit  the  borrower  is  eligible  to 
receive  is  increased  by  at  least  $15  per 
month  or  $180  per  year.  Such  changes 
noted  during  the  review  period  will  not 
be  effective  until  the  expiration  of  the 
current  agreement.  Cases  involving 
marital  separation  must  meet  the 
requirements  of  paragraph  (f](4](iii] 
before  existing  interest  credit  can  be 
increased. 


(j)  Improper  interest  credit.  (1)  When 
to  take  action.  Servicing  under  this 
section  will  be  taken  when,  at  the  time 
of  interest  credit  approval,  incorrect 
information  was  provided  by  a  borrower 
or  any  other  person  or  an  error  by  any 
FmHA  employee  results  in  the  borrower 
receiving  improper  interest  credit  of  $5 
or  more  per  month  or  $60  or  more 
annually. 

(2)  Determining  improper  interest 
credit.  Whenever  there  is  a  reason  to 
believe  a  borrower  was  granted 
improper  interest  credit  the  County 
Supervisor  will  immediately  reverify  the 
information  on  which  the  interest  credit 
was  based.  The  County  Supervisor  will 
determine  if  improper  interest  credit 
was  granted.  If  there  is  reason  to  believe 
there  may  be  fraud  or  fiscal 
irregularities  the  complete  case  file 
together  with  all  facts  will  be  submitted 
to  the  State  Director.  If  the  State 
Director  believes  there  is  indication  of 
fraud  or  fiscal  irregularity,  further 
investigation  will  be  considered  as 
provided  in  FmHA  Instruction  2012-B 
(available  in  any  FmHA  office).  If  there 
is  no  indication  of  fraud  or  fiscal 
irregularity  the  case  will  be  returned  to 
the  County  Supervisor  for  appropriate 
corrective  action. 

(3)  Falsification  or  error  by  borrower. 
The  following  actions  will  be  taken 
when  it  is  determined  that  excessive 
interest  credit  was  granted  because  the 
borrower  intentionally  or  otherwise 
provided  incorrect  information. 

(i)  The  County  Supervisor  will  inform 
the  borrower  by  certified  mail  (return 
receipt  requested)  of  the  intent  to  cancel 
the  Interest  Credit  Agreement  and  the 
effective  date  of  such  cancellation.  The 
notice  to  the  borrower  will  include  the 
right  to  appeal  as  provided  in  §  1900.53 
of  Subpart  B,  Part  1900.  The  borrower 
will  also  be  informed  of  the  amount  of 
monthly  payment  required  after  proper 
corrections  are  made.  A  corrected 
Interest  Credit  Agreement  will  be 
prepared  if  the  borrower  remains 
eligible  for  a  reduced  amount  of  interest 
credit.  The  corrected  agreement  or 
cancellation  will  be  submitted  to  the 
Finance  Office  only  after  the  borrower’s 
appeal  right  has  expired  or  if  the 
borrower  has  filed  an  appeal,  and  a  final 
decision  has  been  made. 

(ii)  If  the  borrower  does  not  appeal,  or 
it  is  determined  that  the  appeal  is  not 
valid,  the  case  will  be  handled  by  one  of 
the  following  methods: 

(A)  The  State  Director  will  request  the 
Finance  Office  to  cancel  the  Interest 
Credit  Agreement  as  of  the  effective 
date  of  the  current  Form  FmHA  1944-6 
or  earlier  Form  FmHA  1944-6  involved 
in  the  period  of  review  or  investigation. 
The  Finance  Office  will  then  reapply 
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any  payment  to  the  account  at  the  note 
rate  of  interest  or  at  the  rate  of  the 
corrected  Interest  Credit  Agreement  and 
will  notify  the  County  Supervisor  and 
borrower  of  any  adjustment  made  in  the 
account. 

(B)  If  the  borrower’s  action  appears  to 
have  been  deliberate  and  a  major  error 
occurred,  liquidation  may  be  warranted. 
For  example,  such  actions  may  be  taken 
if  the  information  obtained  indicates 
that  the  borrower  was  not  eligible  for  an 
RH  loan.  Such  a  borrower  will  be  asked 
to  repay  the  RH  loan  by  refinancing ‘or 
otherwise  satisfying  the  account.  In 
other  cases,  the  borrower  may  already 
be  in  default  and  the  fact  that  the 
borrower  had  not  correctly  reported 
income  may  justify  liquidation  of  the 
loan.  The  State  Director  may  authorize 
the  account  to  be  repaid  under  an 
acceleration  agreement  if  the  conditions 
of  §  1872.17(g)  of  this  Chapter  (FmHA 
Instruction  465.1  paragraph  XVII  G)  are 
met. 

(C)  When  falsiHed  information  is 
provided  to  FmHA  in  order  to  qualify 
the  borrower  for  interest  credit  (for 
example,  a  packager  provides 
information  for  a  borrower),  but  there  is 
evidence  that  the  borrower  is  not  at 
fault  or  definitely  did  not  intend  to 
provide  false  information,  the  borrower 
will  be  requested  to  pay  the  loan  in  full, 
including  any  improper  and  excessive 
interest  credit  that  may  haye  been 
granted.  If,  however,  the  borrower  is 
unable  to  satisfy  the  account  and  the 
State  Director  determines  that  the 
Government’s  financial  interest  would 
not  be  jeopardized  by  leaving  the  loan 
outstanding,  and  that  it  would  be 
inequitable  to  call  it,  the  loan  may  be 
conUnued. 

(D)  In  cases  for  which  immediate 
liquidation  is  not  warranted  and  the 
State  Director  determines  the  loan  may 
be  continued,  the  County  Supervisor  will 
make  a  diligent  effort  to  obtain  a  lump 
sum  restitution  of  the  improperly 
advanced  interest  credit.  If  the  borrower 
is  unable  to  pay  by  lump  sum  payment 
Form  FmHA  451-37  will  be  used  to 
establish  a  new  repayment  schedule. 

The  borrower  will  be  charged  interest 
on  the  improperly  advanced  interest 
credit  at  the  same  rate  charged  on  the 
principal  indebtedness. 

(4)  Error  by  FmHA  employee,  (i) 

When  the  borrower  presented  correct 
information  and  an  FmHA  employee 
erroneously  granted  excessive  credit, 
the  following  action  will  be  taken: 

(A)  The  County  Supervisor  will  inform 
the  borrower  by  letter  of  the  action  to  be 
taken  and  of  the  right  to  appeal  as 
provided  in  paragraph  (1)  of  this  section. 

(B)  A  cancellation  of  interest  credit  or 
a  corrected  interest  credit  agreement 


will  be  submitted  to  the  Finance  O^ce 
only  after  the  borrower’s  appeal  right 
has  expired  or  if  the  borrower  has  filed 
an  appeal  and  a  final  decision  has  been 
made.  The  State  Director  will  authorize 
the  Finance  Office  in  writing  to  reverse 
and  reapply  payments  made  since  the 
effective  date  of  the  cancellation  or  the 
corrected  agreement.  The  Finance  Office 
will  then  reapply  any  payments  made  on 
the  account  during  the  period  in  which 
incorrect  interest  credit  was  granted. 
Interest  will  be  charged  at  the  note  rate 
or  at  the  corrected  interest  credit  rate  as 
provided  in  paragraph  (h)(2)  of  this 
section.  The  amount  of  improper  interest 
credit  will  be  charged  to  the  borrower’s 
account  and  become  immediately  due 
and  payable.  The  County  Supervisor 
and  borrower  will  be  notified  of 
adjustments  made  in  the  account. 

(C)  If  the  Interest  Credit  Agreement  is 
cancelled,  the  County  Supervisor  will 
make  a  diligent  effort  to  obtain  a  lump 
sum  restitution  of  the  improperly 
advanced  interest  credit  from  the 
borrower.  If  this  cannot  be  done,  the 
County  Supervisor  will  take  one  of  the 
following  courses  of  action: 

(1)  If  the  borrower  can  repay  the 
improperly  advanced  interest  credit 
over  a  reasonable  period  of  time,  the 
County  Supervisor  will  use  Form  FmHA 
451-37  to  establish  a  new  repayment 
schedule.  The  borrower  will  be  charged 
interest  on  the  improperly  advanced 
interest  credit  at  the  same  rate  charged 
on  the  principal  indebtedness. 

(2)  If  the  County  Supervisor 
determines  that  the  borrower  is  unable 
to  repay  the  improperly  granted  interest 
credit,  that  fact  should  be  documented 
and  the  case  forwarded  to  the  State 
Director  for  review.  If  the  State  Director 
concurs  with  the  findings  of  the  County 
Supervisor,  the  case  will  be  forwarded 
to  the  National  Office  with 
recommendations  that  the  improperly 
advanced  interest  credit  be  forgiven. 

(ii)  When  an  error  by  an  FmHA 
employee  results  in  too  little  interest 
credit  being  granted  a  corrected 
agreement  will  be  prepared  effective  the 
date  of  the  error,  if  the  error  is  $5  or 
more  per  month  or  $60  or  more  per  year. 

(k)  Cancellation  of  interest  credit 
agreements.  (1)  Reasons  for 
cancellation.  An  existing  Interest  Credit 
Agreement  will  be  cancelled  whenever: 

(i)  The  borrower  has  never  occupied 
the  dwelling  and  FmHA  will  not 
continue  with  the  loan. 

(ii)  The  borrower  ceases  to  occupy  the 
dwelling. 

(iii)  The  borrower  sells  or  conveys  the 
title  to  the  property. 

(iv)  The  borrower  has  received 
improper  interest  credit  as  outlined  in 


§  1944.34(j)  and  a  corrected  Interest 
Credit  Agreement  will  not  be  submitted. 

(v)  The  borrower  has  an  increase  in 
income  as  outlined  in  §  1944.34(i)(3)(i) 
and  is  no  longer  eligible  for  interest 
credit. 

(vi)  The  borrower  has  enlarged  or 
improved  the  dwelling  or  added  related 
facilities  so  that  the  housing  exceeds 
modest  standards  for  size,  design  and 
cost  for  previously  occupied  homes 
compared  to  other  housing  in  the 
locality  for  low  and  moderate  income 
families. 

(2)  Effective  date  of  cancellation.  The 
effective  date  of  cancellation  for 
paragraph  (k)(l)(i)  of  this  section  will  be 
date  of  loan  closing.  The  effective  date 
of  cancellation  for  paragraphs  (k)(l)  (ii), 

(iii),  and  (iv)  of  this  section  will  be  the 
date  on  which  the  earliest  action  occurs 
which  causes  the  cancellation.  If  the 
date  cannot  be  determined,  the  date  on 
which  the  County  Supervisor  became 
aware  of  the  situation  will  be  used.  The 
effective  date  of  cancellation  for 
paragraph  (k)(l)  (v)  and  (vi)  of  this 
section  will  be  the  date  on  which  the 
County  Supervisor  became  aware  of  the 
situation.  When  an  account  has  been 
accelerated  and  none  of  the  conditions 
outlined  in  paragraph  (k)(l)  of  this 
section  exist,  the  Interest  Credit 
Agreement  will  remain  in  effect  until  the 
final  foreclosure  action  is  completed. 
However,  if  the  existing  agreement 
expires  before  the  foreclosure  action  is 
completed  an  interest  credit  renewal 
agreement  will  not  be  prepared.  If 
foreclosure  action  is  dismissed, 
withdrawn  or  terminates  without  sale  of 
the  property  or  payment  of  the  loan  in 
full  a  renewal  agreement  will  be 
prepared  with  an  effective  date  as  of  the 
expiration  of  the  previous  agreement. 

(3)  Notification  to  the  Finance  Office. 
The  County  Supervisor  will  determine 
the  date  of  cancellation  and  notify  the 
Finance  Office  on  Form  FmHA  1944-15, 
“Interest  Credit  Agreement  Cancellation 
(Section  502  RH  Loans).’’  The  Finance 
Office  will  process  the  cancellation  and 
will  accrue  interest  from  the  date  of 
cancellation  at  the  rate  of  interest 
shown  on  the  promissory  note.  Prompt 
notification  to  the  Finance  Office,  using 
Form  1944-15,  is  extremely  important,  as 
any  transaction  affecting  the  borrower’s 
account  subsequent  to  cancellation  will 
be  incorrect  if  cancellation  action  has 
not  been  completed  by  the  Finance 
Office. 

(1)  Applicant  or  borrower  notice  of 
right  to  appeal.  All  applicants  or 
borrowers  who  request  and  are  denied 
interest  credit  or  whose  interest  credits 
are  reduced,  cancelled,  or  not  renewed, 
will  be  notified  of  their  appeal  rights  as 
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required  by  §  1900.53  of  Part  1900 
Subpart  B  except  when: 

(1)  Interest  credit  is  denied  and  the 
borrower  acknowledges  income  is 
above  published  limits,  or 

(2)  Interest  credit  is  reduced  because 
of  income  increases  which  the  borrower 
acknowledges. 

(m)  Submission  to  National  Office. 

The  State  Director  may  submit  to  the 
National  Office  for  determination  by  the 
Administrator  or  a  delegate  any 
proposed  transaction  in  which  the 
conditions  prescribed  in  the  foregoing 
paragraphs  of  this  section  caimot  be 
met,  and  it  is  determined  that  interest 
credit  is  necessary  to  avoid  extreme 
hardship  to  the  family  or  prevent 
foreclosure  action.  This  paragraph  is 
primarily  intended  to  be  used  for  those 
cases  in  which  the  granting  of  interest 
credit  is  necessary  for  the  borrower  to 
retain  a  dwelling  for  the  borrower’s  own 
use,  and  there  are  no  other  means  to  do 
so.  The  State  Director  will  submit  to  the 
National  Office  the  County  Office  files 
together  with  full  facts,  justification,  and 
recommenda  tion. 

§§  1944.35-1944.36  [Reserved] 

§  1944.37  Subsequent  Section  502  loans. 

Subsequent  Section  502  loans  may  be 
made  to  present  borrowers  for  the  same 
purpose  and  under  the  same  conditions 
and  limitations  as  initial  loans,  except 
as  provided  in  this  section. 

(a)  The  subsequent  loan  will  be 
processed  in  the  same  manner  as  initial 
loans,  except  that  a  new  appraisal 
report  will  be  required  in  accordance 
with  §  1944.24  only  when  real  estate  will 
be  taken  as  security  and  at  least  one  of 
the  following  conditions  exists: 

(1)  The  property  was  not  appraised  in 
connection  with  the  initial  loan. 

(2)  The  latest  appraisal  report  of  the 
real  estate  is  over  two  years  old. 

(3)  The  physical  characteristics  of  the 
property  have  changed  signiHcantly. 

(4)  The  County  Supervisor  or  loan 
approval  official  is  uncertain  of  the 
adequacy  of  the  security  and  requests  a 
new  appraisal  report. 

(b)  A  subsequent  RH  loan  may  be 
made  on  a  note-only  basis,  provided  the 
amount  of  the  subsequent  loan  plus  the 
unpaid  principal  balance  of  any  prior 
note-only  RH  loan  or  loans  does  not 
exceed  $2,500.  Applicants  for  such  loans 
must  meet  the  requirements  of 

§  1944.18(b)(1). 

(c)  When  a  real  estate  mortgage  is 
required  in  connection  with  a 
subsequent  RH  loan,  any  outstanding 
RH  notes  will  be  described  in  the 
mortgage  unless  an  exception  can  be 
made  in  accordance  with  Exhibit  A, 


paragraph  II F  of  FmHA  Instruction 
427.1  (available  at  any  FmHA  office). 

(d)  The  subsequent  loan  will  bear 
interest  at  a  rate  determined  in 
accordance  with  Exhibit  B  of  FmHA 
Instruction  440.1  (available  in  any 
FmHA  office). 

(e)  When  necessary  to  settle  a  divorce 
action,  a  subsequent  loan  may  be  made 
to  permit  the  remaining  borrower,  if 
eligible,  to  obtain  a  loan  to  purchase  the 
equity  of  the  departing  spouse. 

(f)  When  an  area  designation  has 
been  changed  from  rural  to  non-rural, 
subsequent  RH  loans  may  be  made  only 
in  accordance  with  the  provisions  of 

§  1944.10(g)(4). 

(g)  The  initial  RH  loan  may  be 
reamortized  with  the  prior  authorization 
of  the  District  Director.  Authority  to 
reamortize  an  account  will  be  granted  in 
those  cases  in  which  it  is  determined 
that  the  borrower  cannot  reasonably  be 
expected  to  meet  installments  due 
unless  the  account  is  reamortized.  It  will 
be  processed  in  accordance  with 

§  1951.20  or  §  1951.40  of  Part  1951 
Subpart  A. 

§  1944.38  Mutual  self-help  housing  loans. 

Applicants  who  are  unable  to  build 
modest  dwellings  by  customary 
methods,  because  of  limited  income  and 
repayment  ability,  may  build  their 
homes  by  participating  in  a  mutual  self- 
help  housing  project.  The  County 
Supervisor  will  not  approve  RH  loans  or 
proceed  in  the  development  of  a  self- 
help  project  without  prior  authorization 
of  the  State  Director.  If  an  organization 
applies  for  a  Technical  Assistance  (TA) 
grant,  the  District  Director  will  submit 
Form  AD-625,  “Application  for  Federal 
Assistance  (Short  Form)”,  and  all 
related  information  concerning  the 
technical  assistance  grant  to  the  State 
Director.  If  it  is  determined  that  the 
technical  assistance  grant  has  been 
approved  for  funding,  the  State  Director 
may  issue  written  authorization  for  the 
County  Supervisor  to  approve  Mutual 
Self-Help  Housing  loans.  Exhibit  H, 
“Mutual  Self-Help  Housing  Guidelines”, 
will  be  used  as  a  guide  for  developing 
self-help  projects  and  counseling  with 
participating  families.  The  County 
Supervisor,  in  counseling  with  families 
participating  in  self-help  housing 
projects,  will  determine  the  anticipated 
time  required  for  construction. 

§  1944.39  RH  loans  to  FmHA  employees 
and  loan  closing  officials. 

FmHA  employees.  County  Committee 
members,  and  loan-closing  officials,  or 
their  spouses  may  receive  a  Section  502 
RH  loan  subject  to  the  provisions  of  this 
Subpart  and  the  following  conditions: 


(a)  The  application  will  be  submitted 
to  the  County  Office  in  the  usual 
manner.  Written  evidence  indicating  the 
applicant's  inability  to  obtain  the 
needed  credit  will  be  included.  The 
County  Office  will  obtain  the 
verification  of  employment  and  credit 
report  and  submit  the  application  and 
related  information  to  the  District 
Director  for  review.  The  District  Director 
will  forward  the  applicant’s  docket, 
along  with  written  recommendation 
concerning  the  applicant’s  eligibility,  to 
the  State  Director  for  eligibility 
determination. 

(b)  The  State  Director  will  determine 
the  eligibility  of  the  applicant.  If  eligible, 
the  docket  will  be  returned  to  the 
District  Director  for  processing.  If  the 
applicant  is  determined  ineligible,  the 
State  Director  will  notify  the  applicant 
in  writing  and  will  provide  the  applicant 
all  information  required  by  §  1910.6(b)  of 
Part  1910  Subpart  A. 

(c)  The  application  will  be  retained  in 
the  County  Office  and  will  be  processed 
in  the  same  order  as  other  applications. 
The  District  Director  will  be  notified 
when  the  application  is  in  order  for 
processing  and  will  be  responsible  for 
the  complete  loan  processing. 

(d)  If  the  loan  applicant  works  outside 
the  county  in  which  the  application  is 
filed,  the  District  Director  may  permit 
authorized  County  Office  staff  to 
perform  the  appraisal  function.  In  all 
other  cases  the  District  Director  will 
appraise  the  property  or  have  it 
appraised  by  a  qualified  FmHA 
appraiser  from  outside  the  County 
Office  area  in  which  the  loan  is  to  be 
made.  The  completed  loan  docket 
together  with  the  District  Director’s 
written  recommendation  will  be 
submitted  to  the  State  Director  for 
consideration  of  approval. 

(e)  If  the  applicant  is  an  employee  in 
the  District  Office,  the  State  director  will 
designate  another  District  Director  to 
process  the  application. 

(f)  The  State  Director  must,  before 
approving  the  loan,  determine  that  the 
applicant  has  not  been  and  will  not  be 
given  any  advantage  because  of  the 
FmHA  relationship  and  the  making  of  a 
loan  will  not  result  in  a  conflict  of 
interest  under  FmHA  Instruction 
2045-BB  (available  in  any  FmHA  office). 
The  dwelling  may  not  exceed  the  needs 
of  the  applicant  or  be  excessive  in  size, 
design,  or  cost  when  compared  to  other 
FmHA  financed  dwellings  in  the  area. 

(g)  If  the  loan  is  approved,  the 
borrower’s  case  file  will  not  be 
maintained  or  serviced  in  the  office 
where  the  borrower  is  or  will  be 
employed.  If  the  property  is  in  the  area 
serviced  by  the  office  of  employment  the 
State  Director  will  designate  another 
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District  or  County  Office  to  service  the 
loan. 

(h)  If  the  loan  involves  any  type  of 
construction,  the  inspections  for  FmHA 
will  be  made  by  the  District  Director  or 
another  member  of  the  District 
Director's  staff  as  designated  by  the 
District  Director.  Under  no 
circumstances  will  the  employee 
receiving  the  loan  make  the  inspections 
for  FmHA. 

(i)  Loans,  credit  sales,  or  assumption 
agreements  will  not  be  approved  under 
this  authority  for  any  of  the  following 
purposes: 

(1)  Purchase  of  inventory  property. 

(2)  Purchase  of  a  dwelling  from  a  RH 
borrower. 

(3)  Purchase  of  FmHA  security 
property  being  sold  at  foreclosure  sale. 

§  1944.40  Rural  housing  disaster  (RHD) 
loans. 

RHD  loans  may  be  made  to  repair  or 
replace  dwellings  which  were  damaged 
or  destroyed  by  a  natural  disaster  such 
as  earthquake,  flood,  forest  fire,  severe 
windstorm,  or  lightning. 

(a)  Eligibility  requirements.  (1)  The 
applicant  must  meet  the  requirements  of 
§  1944.8  and  §  1944.9  of  this  Subpart. 

(2)  Nonfarm  applicants  must  have 
occupied  the  dwelling  as  their 
permanent  residence. 

(3)  The  loss  by  a  nonfarm  applicant 
was  not  the  result  of  a  major  disaster 
designated  by  the  President  or  a  natural 
disaster  designated  by  the 
Administrator  of  the  Small  Business 
Administration. 

(4)  The  loss  by  a  farmer  was  not  the 
result  of  a  major  disaster  designated  by 
the  President  or  a  natural  disaster 
designated  by  the  Secretary  of 
Agriculture. 

(5)  The  loan  application  must  be  filed 
within  12  months  after  the  date  the  loss 
occurred. 

(6)  The  applicant  must  use  available 
assets,  including  insurance  loss 
payments,  and  other  assistance,  to  the 
extent  available,  to  repair  or  replace  the 
damaged  or  destroyed  buildings. 

(b)  Repair  or  replacement  of 
buildings.  Repair  or  replacement  of  any 
damaged  or  destroyed  building  must  be 
consistent  with  the  basic  Section  502 
loan  policies.  Changes  may  be  made  in 
the  building,  but  in  any  case  the 
repaired  or  replaced  building  should  not 
be  significantly  larger  or  more  costly 
than  the  original  building  except  as 
necessary  to  provide  a  building  which  is 
adequate  but  modest.  Any  new  dwelling 
constructed  must  meet  the  limitations 
established  by  §  1944.16  of  this  Subpart. 

(c)  Interest  rate  and  source  of  funds. 

(1)  RHD  loans  will  be  made  at  an 


interest  rate  of  5  peftent.  Interest  credit 
will  not  be  granted  for  RHD  loans. 

(2)  Insured  loan  funds  will  be  used  for 
RTO  loans. 

(d)  Approval  authorization.  The  State 
Director,  County  and  Assistant  County 
Supervisors  are  authorized  to  approve 
RHD  loans  in  accordance  with  FmHA 
Instruction  1901-A  (available  in  any 
FmHA  office)  for  Section  502  RH  loans. 

(e)  Deferred  payments.  The  initial 
payments  of  principal  and  interest,  or 
principal  only,  may  be  deferred  so  as 
not  to  become  due  until  as  late  as  the 
third  January  1  for  annual  payment 
notes,  or  the  third  aimiversary  date  of 
the  note  for  monthly  payment  notes, 
subject  to  all  of  the  following  conditions: 

(1)  The  applicant,  as  a  result  of  the 
loss  suffered  from  the  disaster,  has  had 
a  substantial  loss  of  income;  or  debts, 
including  the  proposed  RHD  loan,  have 
increased  substantially  as  a  result  of  the 
disaster. 

(2)  The  income  loss  or  increase  in 
debts  must  be  sufficiently  great  so  that 
the  applicant  will  not  likely  be  able  to 
pay  in  full  the  installments  that 
ordinarily  would  be  due  during  the 
proposed  deferment  period  and  also 
meet  other  obligations. 

(3)  The  applicant’s  other  debts  must 
be  adjusted  by  reduction, 
reamortization,  extension,  or  other 
means  to  the  extent  possible  by 
negotiation  with  other  creditors. 

(4)  The  applicant’s  income  will  be 
sufficient  after  the  deferment  period  to 
enable  the  applicant  to  meet  the 
payments  on  the  RHD  loan  and  all  other 
obligations. 

(f)  Form  FmHA  440-1.  The  appropriate 
assistance  code  number  will  be  entered 
in  the  space  provided  to  indicate  the 
nature  of  the  loss. 

§§  1944.41-1944.43  [Reserved] 

§  1944.44  Borrower  graduation. 

Borrowers  will  be  requested  to  apply 
for  refinancing  of  RH  loans  if  credit  may 
be  available  from  another  source  at 
rates  and  terms  prevailing  in  the  area 
for  homeownership  loans.  The  borrower 
must  apply  for  and,  if  approved  by  the 
lender,  accept  the  refinancing  loan. 
Graduation  reviews  will  be  conducted  in 
accordance  with  Part  1865,  of  this 
Chapter  (FmHA  Instruction  451.6). 

§  1944.45  Conditional  commitments. 

(a)  General.  A  conditional 
commitment  is  assurance  from  FmHA  to 
a  qualified  builder  or  seller  that 
dwellings  to  be  built  or  rehabilitated 
and  offered  for  sale,  will  be  acceptable 
for  purchase  by  qualified  RH  loan 
applicants  if  built  in  accordance  with 
FmHA  approved  plans  and 


specifications  and  priced  at  not  more 
than  a  specified  maximum  amount.  The 
conditional  commitment  does  not 
reserve  funds  for  a  loan  nor  does  it 
assure  that  a  loan  applicant  will  be 
available  to  buy  the  dwelling. 

(b)  Eligibility:  To  be  eligible  for 
conditional  commitments,  the  builder  or 
seller  must: 

(1)  Be  the  owner  as  defined  in 

§  1944.15,  before  construction  is  started, 
of  the  site  on  which  the  dwelling  is 
located  or  to  be  built,  except  as 
indicated  in  Part  1822,  Subpart  G 
(paragraph  VII L  of  FmHA  Instruction 
444.8). 

(2)  Have  the  experience  and  ability  to 
complete  the  type  of  proposed  work  in  a 
competent  and  workmanlike  manner. 

(3)  Be  financially  responsible  and 
have  the  ability  to  finance  or  obtain 
financing  for  the  proposed  housing  or 
rehabilitation. 

(4)  Comply  with  the  requirements  of 
Part  1901  Subpart  E  “Civil  Rights 
Compliance  Requirements"  and  the 
Equal  Credit  Opportunity  Act  as 
required  by  §  1910.2  of  Part  1910  Subpart 
A. 

(5)  Plan  to  build  or  rehabilitate 
dwellings  which  will  qualify  for 
purchase  by  RH  applicants  and  which 
will  be  in  compliance  with  all  applicable 
laws,  ordinances,  and  codes. 

(6)  Have  the  legal  capacity  to  enter 
into  the  required  agreements  and  the 
actual  capacity  to  carry  them  out. 

(c)  Limitations:  (1)  Conditional 
commitments  will  be  issued  only  in 
cases  where  the  commitment  applicant’s 
selling  price  does  not  exceed  the 
commitment  price,  which  will  never  be 
more  than  the  appraised  value  minus 
customary  closing  costs. 

(2)  Conditional  commitments  will  be 
issued  by  FmHA  only  for  new  homes  to 
be  constructed  or  existing  homes  to  be 
rehabilitated. 

(3)  Conditional  conunitments  will  not 
be  issued  after  construction  has  started. 

(4)  Number  of  conditional 
commitments. 

(i)  The  total  number  of  commitments 
issued  in  any  locality  will  not  exceed 
the  number  of  homes  for  which  there  is 
an  immediate  and  ready  market  in  that 
locality. 

(ii)  'The  number  of  houses  on  which 
conditional  commitments  will  be 
outstanding  to  a  commitment  applicant 
at  any  time  will  not  exceed  15  in  any 
one  county  unless  authorized  by  the 
State  Director  after  the  State  Director. 

(A)  Determines  that  a  larger  number 
of  commitments  must  be  made  to  meet 
the  immediate  housing  needs  in  the 
area; 

(B)  Determines  that  authorizing  more 
than  15  commitments  to  one 
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commitment  applicant  will  not  reduce 
the  participation  of  small  volume 
builders  in  the  Rural  Housing  program; 
and 

(C)  Provides  guidelines  to  the  County 
Supervisor  to  assure  that  all  builders 
active  in  the  area  have  equal 
opportunity  to  obtain  more  than  15 
conditional  commitments. 

(iii)  The  total  number  of  conditional 
commitments  outstanding  in  the  area 
served  by  a  County  Office  will  not 
exceed  the  number  on  which  the  County 
Supervisor  can  reasonably  expect  to  be 
able  to  approve  RH  loans  within  3 
months  after  the  houses  covered  by  the 
commitments  are  completed, 
considering  the  availability  of  loan 
funds  and  the  number  of  applications  in 
the  County  Office. 

(5)  The  period  of  the  conditional 
commitment  will  be  for  12  months  from 
the  date  of  issue.  The  commitment  may 
be  extended  for  an  additional  6  months 
if  justified  because  of  (1)  unexpected 
delays  in  construction  caused  by  such 
factors  as  bad  weather  or  materials 
shortages,  or  (2)  marketing  difficulties. 

(6)  When  five  or  more  conditional 
commitments  have  been  issued  during  a 
12  month  period  an  affirmative 
marketing  plan  will  be  submitted  in 
accordance  with  §  1901.203(c)  of  Part 
1901  of  Subpart  E. 

(d)  Conditional  commitments 
involving  packaging  af  applications:  A 
conditional  commitment  may  be  made 
to  a  builder  who  packages  a  Rural 
Housing  application  for  an  applicant  to 
buy  the  property.  In  cases  when  the 
dwelling  is  presold  and  is  to  be 
constructed  for  sale  only  to  a  specific 
applicant  and  the  information  on  the 
house  and  the  loan  applicant  is 
submitted  at  the  same  time,  all  of  the 
following  conditions  must  be  met  to 
avoid  misunderstanding  of  FmHA’s 
obligation  to  either  the  RH  applicant  or 
the  conditional  commitment  applicant: 

(1)  The  conditional  commitment  will 
not  be  approved  until  the  RH  loan  has 
been  approved. 

(2)  Construction  will  not  begin  until 
the  County  Office  has  received  notice 
from  the  Finance  Office  that  funds  are 
obligated  for  the  RH  loan. 

(3)  The  RH  loan  will  be  closed  only 
after  the  dwelling  is  constructed  or  the 
rehabilitation  completed  and  final 
inspection  has  been  made. 

(e)  Fees:  Each  commitment  applicant 
will  pay  an  application  fee  at  the  time 
an  application  ^  submitted  for  a 
conditional  commitment.  The  fee  for 
each  dwelling  will  be: 

(1)  For  proposed  construction  of  new 
dwellings — $65. 

(2)  For  existing  dwellings  to  be 
rehabilitated — $50. 


(f)  Processing  applications:  (1) 
Applications  for  conditional 
Commitments  will  be  submitted  on  Form 
FmHA  1944-36  “Application  for 
Conditional  Commitment”.  Attachments 
as  outlined  on  the  form  will  be  included 
for  each  individual  dwelling  for  which  a 
Conditional  Commitment  is  requested. 

(2)  Transmittal  of  fees.  The  County 
Supervisor  will  transmit  application  fees 
on  Form  FmHA  451-2,  "Schedule  of 
Remittances”.  The  payment  will  be 
handled  with  all  other  payments  for  the 
day  in  accordance  with  Part  1951 
Subpart  B  and  the  FMI  for  Form  FmHA 
451-2. 

(3)  Evaluation  of  applications.  The 
County  Supervisor  will  take  the 
following  actions  in  the  order  specified: 

(i)  Determine  whether  the  commitment 
applicant  meets  the  requirements  of 
paragraphs  (b)  and  (c)  of  this  section. 

(ii)  Determine  whether  the  dwelling 
and  site  meet  the  requirements  of  this 
Subpart  and  Subpart  A.  Part  1924  and 
will  comply  with  all  local  codes  and 
ordinances.  The  property  must  meet  the 
requirements  of  Part  1804,  Subpart  D 
(FmHA  Instruction  424.5). 

(iii)  If  the  commitment  applicant  and 
the  dwelling  and  site  have  qualified,  an 
appraisal  will  be  made  in  accordance 
with  FmHA  Instruction  422.3  (available 
in  any  FmHA  office). 

(4)  Failure  of  applicant  or  dwelling  to 
qualify.  In  case  any  conunitment 
applicant  or  dwelling  does  not  qualify 
for  a  conditional  commitment,  the 
documents  attached  to  the  application 
will  be  returned  to  the  commitment 
applicant  with  a  letter  explaining  why 
the  application  was  not  approved.  If  the 
application  is  denied  for  failure  to  meet 
the  requirements  of  paragraph  (b)  (2)  or 
(3)  of  this  Section,  notice  of  appeal 
rights  will  be  given  as  required  by 

§  1900.53,  of  Part  1900,  Subpart  B. 

(i)  The  application  fee  will  be 
refunded  if  for  any  reason  preliminary 
inspection  of  the  property  or 
investigation  of  the  commitment 
applicant  indicates  that  a  conditional 
commitment  cannot  be  issued.  For 
example,  the  property  might  be  located 
in  a  nonrural  area  or  the  dwellings  may 
not  be  of  a  type  that  the  FmHA  can 
appropriately  finance.  If  a  refund  is 
required,  a  memorandum  should  be  sent 
to  the  Finance  Office  indicating  the 
commitment  applicant’s  name  together 
with  the  date  and  amount  of  fees  paid. 
The  memorandum  should  also  indicate 
the  number  of  commitments  being 
denied  and  amount  of  fees  to  be 
refunded. 

(ii)  Application  fees  will  not  be 
refunded  for  any  property  on  which  the 
appraisal  has  been  made. 


(5)  Conditional  cammitment  approval. 
The  State  Director,  District  Director, 
County  and  Assistant  County 
Supervisors  are  authorized  to  approve 
conditional  commitments  provided  the 
commitment  price  does  not  exceed  the 
loan  approval  authority  for  Section  502 
RH  loans  as  outlined  in  Subpart  A,  Part 
1901,  (available  in  any  FmHA  office).  If 
the  application  is  approved,  the  County 
Supervisor  will  complete  and  sign  Form 
FmHA  444-11  "Conditional 
Commitment”.  When  a  qualified 
applicant  applies  for  a  loan  to  buy  a 
dwelling  on  which  a  conditional 
commitment  has  been  issued,  the 
commitment  documents  will  be 
transferred  to  the  RH  loan  docket. 

(g)  Inspections.  Inspections  of  work  to 
be  done  will  be  performed  in 
accordance  with  Part  1924  Subpart  A. 
The  original  and  one  copy  of  Form 
FmHA  424-12,  "Inspection  Report”,  will 
be  prepared.  The  County  Supervisor  will 
give  the  commitment  applicant  the 
original  of  Form  FmHA  424-12  and  the 
copy  will  be  retained  in  the  County 
Office  case  file.  Failure  to  correct  any 
deficiencies  or  to  complete  the  work  in 
accordance  with  plans  and 
specifications  approved  by  FmHA  will 
be  a  basis  for  cancelling  the  conditional 
commitment. 

(h)  Changes  in  plans,  specifications, 
and/or  commitment  price.  The  County 
Supervisor  is  authorized  to  approve 
changes  in  plans  and  specifications  that 
are  consistent  with  HUD  MPS  and 
Exhibit  D  of  Part  1924  Subpart  A.  If  the 
changes  are  requested  after  an  option 
has  been  executed  by  a  rural  housing 
applicant,  the  change  will  be  approved 
only  after  the  applicant  and  the  builder 
submit  a  written  request  for  approval. 

If  a  change  will  reduce  or  increase  the 
appraised  value  of  the  property,  the 
County  Supervisor  will  revise  the 
commitment  price  and  inform  the 
commitment  applicant.  Also,  in  cases 
when  the  holder  of  a  commitment 
reports  to  the  County  Supervisor  that 
costs  associated  with  the  construction 
or  repair  of  a  dwelling  have  increased, 
the  approval  official  may  increase  the 
commitment  price  provided  the  property 
has  not  been  optioned  by  an  RH 
applicant,  and  the  County  Supervisor 
determines  that  the  increase  is  clearly 
justified,  the  circumstances  causing  the 
price  increase  were  beyond  the 
commitment  applicant’s  control,  and  the 
value  of  the  property  is  adequate  to 
permit  the  increased  commitment  price. 
A  revised  appraisal  report  will  be 
prepared.  The  conditional  commitment 
will  be  revised,  initialed,  and  dated  by 
the  person  authorizing  the  change, 

(i)  Cancellation  of  outstanding 
conditional  commitments.  (1) 
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Conditional  commitments  may  be 
cancelled  when  construction  of  the 
dwelling  is  not  begun  within  60  days 
after  the  commitment  is  issued. 

(2)  Conditional  commitments  will  be  * 
cancelled  when  construction  is  not  in 
accordance  with  all  FmHA 
requirements,  approved  plans, 
specifications,  or  MPS,  and  the  builder 
refuses  to  make  corrections  necessary 
for  compliance. 

(j)  Folder  maintenance.  Documents 
prescribed  in  this  Subpart  will  be  filed 
in  accordance  with  FmHA  Instruction 
2033-A  (available  at  any  FmHA  office). 

(k)  Builder’s  warranty.  The  builder  or 
peller,  as  appropriate,  will  execute  Form 
FmHA  424-19,  “Builder’s  Warranty”,  or 
provide  a  10  year  insiued  warranty 
when  the  loan  to  buy  the  dwelling  is 
closed. 

§  1944.46  Construction  financing  for 
builders  by  private  credit  sources. 

(a)  The  purpose  of  this  section  is  to 
provide  a  method  by  which  a  builder 
may  be  able  to  obtain  construction 
credit  from  commercial  sources  of 
credit.  It  may  eliminate  the  need  to  use  a 
supervised  bank  account  and  also 
eliminate  the  need  for  the  borrower  to 
make  payments  on  the  loan  during 
construction. 

(b)  This  method  may  be  used  under 
the  following  conditions: 

(l)  A  conditional  commitment  has 
been  or  will  be  issued,  an  RH  loan 
approved,  and  funds  obligated  for  the 
applicant  in  accordance  with  §  1944.45, 
or 

(2)  The  applicant  owns  a  building  site 
and  will  contract  the  construction  or 
improvement  of  the  building  or 
buildings.  In  such  a  case: 

(i)  The  applicant  will  retain  ownership 
of  the  site  and  not  convey  title  to  the 
builder,  and 

(ii)  The  lender  providing  the 
construction  financing  will  not  take  a 
mortgage  on  the  site  owned  by  the 
applicant  or  otherwise  require  the 
applicant  to  secure  the  construction 
loan. 

(c)  This  method  may  not  be  used  if  the 
RH  loan  is  made  in  participation  with  an 
FO  or  an  individual  SW  loan. 

(d)  Loan  docket  forms  will  be 
prepared  in  accordance  with  §  1944.30  of 
this  Subpart.  Applicants  who  own  the 
building  site  will  be  required  to  obtain 
and  submit  to  the  County  Supervisor 
preliminary  title  evidence  in  accordance 
with  Part  1807  (FmHA  Instruction  427.1). 
Satisfactory  title  or  leasehold  interest  in 
the  property  must  be  conHrmed  before 
execution  of  Form  FmHA  424-6, 
“Construction  Contract"  (available  in  all 
County  Offices),  and  Form  FmHA  444- 
18,  “Notice  of  Loan  Approval”. 


(e)  When  the  processed  original  of 
Form  FmHA  4W-1,  is  received  from  the 
Finance  Office,  the  County  Supervisor 
will  complete  and  sign  an  orginal  and 
one  copy  of  Form  FmHA  444-16.  The 
original  of  Form  FmHA  444-16  will  be 
given  to  the  builder  and  a  copy  will  be 
retained  in  the  loan  docket. 

(f)  The  builder  may  present  Form 
FmHA  444-16.  Form  FmHA  444-11, 

FmHA  440-34,  or  FmHA  424-6,  as 
appropriate,  to  a  commercial  lender  to 
obtain  construction  financing.  The 
County  Supervisor  will  make  no 
commitments  to  the  lender  except  as 
indicated  on  the  above  forms. 

(g)  The  required  inspections  will  be 
made  by  FmHA  or  a  firm  or  company 
that  will  provide  a  10  year  insured 
warranty.  In  all  cases  the  final 
inspection  will  be  made  by  FmHA. 
Copies  of  Form  FmHA  424-12,  will  be 
provided  to  the  builder  and,  if  requested, 
to  the  commercial  lender. 

(h)  The  lender  is  responsible  for 
determining  the  amount  that  will  be 
advanced  to  the  builder  under  the 
construction  financing  arrangement,  and 
for  determining  any  measures  necessary 
to  protect  its  interest. 

(i)  When  construction  is  completed, 
the  loan  will  be  closed  in  accordance 
with  Part  1807  of  Subpart  A  of  this 
Chapter  (FmHA  Instruction  427.1), 
usually  within  10  days  after  satisfactory 
competition  of  constniction. 

§§  1944.47-1944.50  [Reserved] 

Exhibit  A — Information  Required  To  Package 
Applications  for  Section  502  Rural  Housing 
Lrans 

/.  General  Information 

Persons  or  organizations  that  want  to  assist 
applicants  in  submitting  applications  to  the 
Farmers  Home  Administration  (FmHA) 
should  first  meet  with  the  County  Supervisor. 
If  these  discussions  indicate  that  the  person 
or  organization  is  capable  of  satisfactorily 
delivering  complete  information  about 
applicants  and  houses  that  are  likely  to 
qualify  for  Rural  Housing  (RH)  loans,  the 
County  Supervisor  will  review  in  detail  the 
information  that  is  needed  and  the  processing 
steps  required  in  competing  an  RH  loan.  The 
Coimty  Supervisor  will  provide  assistance 
and  guidance  to  all  packagers  in  obtaining 
the  required  information.  The  following 
FmHA  forms  and  this  exhibit  may  be 
provided  to  prospective  packagers  as  needed: 

(A)  Form  FmHA  1944-12,  “Rural  Housing 
Loan  Application  Package." 

(B)  Form  FmHA  410-4,  “Application  for 
Rural  Housing  Loans  (Nonfarm  Tract)." 

(C)  Form  FmHA  410-1,  “Application  for 
FmHA  Services." 

(D)  Form  FmHA  410-5,  “Request  for 
Verification  of  Employment." 

(E)  Form  FmHA  424-2,  “Description  of 
Materials." 

(F)  Form  FmHA  440-34,  “Option  to 
Purchase  Real  Property." 


77.  Information  Packager  or  Applicant  Must 
Provide 

(A)  Information  To  Be  Submitted  For  All 
Applicants. 

(1)  The  applicant  should  complete  the 
appropriate  application  form  (FmHA  Form 
410-1  or  410-4). 

(a)  All  information  must  be  complete  and 
accurate. 

(b)  If  the  applicant  has  business  income, 
the  current  operating  statement  must  be 
attached. 

(c)  The  applicant  must  date  and  sign  the 
application  form. 

(2)  Form  FmHA  410-5,  is  used  to  check 
employment  and  income  of  applicants.  The 
form  should  be  mailed  to  the  employer  to  be 
completed  and  returned  directly  to  the 
County  Office.  FmHA  will  not  provide 
franked  envelopes  to  a  packager  for  this 
purpose. 

(3)  In  cases  where  it  appears  that  the 
applicant  has  sufficient  income  or  assets  to 
qualify  for  housing  credit  from  another 
source,  a  diligent  effort  must  be  made  to 
obtain  such  credit  from  at  least  two  lenders 
who  customarily  make  long-term  housing 
loans  in  the  area.  If  such  lenders  are  unable 
to  provide  the  credit  needed,  their  written 
response  stating  why  they  cannot  assist  the 
applicant  should  be  included  in  the  loan 
package. 

(4)  The  information  specified  in  paragraphs 
II B  or  II C  of  this  Exhibit,  whichever  is 
applicable,  will  be  submitted.  In  case  FmHA 
has  issued  a  conditional  commitment  on  the 
property,  information  on  the  house  wilt  be  on 
file  in  the  County  Office  and  need  not  be 
resubmitted. 

(5)  If  a  house  to  be  purchased  is  under 
construction,  the  loan  will  not  be  closed  until 
construction  is  completed.  In  such  a  case  the 
information  in  paragraph  II C  of  this  Exhibit 
will  be  submitted. 

(B)  Information  needed  for  loans  to 
purchase  new  homes  or  to  build  or 
rehabilitate  homes.  The  information 
requested  on  the  front  page  of  Form  FmHA 
1944-38  will  be  submitted  along  with  the 
completed  form.  This  applies  regardless  of 
whether  a  conditional  commitment  is  being 
requested  in  connection  with  the  package. 

(C)  Information  to  be  Submitted  for  Loans 
To  Buy  Existing  Homes. 

(1)  Form  FmHA  1944-12  “Rural  Housing 
Loan  Application  Package.” 

(2)  A  signed  or  certified  copy  of  an  option 
on  the  property.  The  option  must  provide  that 
any  payments  made  by  the  applicant  will  be 
refunded  if  the  loan  cannot  be  made.  Form 
FmHA  440-34,  may  be  used  for  this  purpose. 

(3)  A  termite  certification  whenever 
required. 

(4)  In  case  major  improvements  are 
involved,  submit  three  sets  of  complete 
drawings  and  specifications  of  the  work  that 
must  be  done,  and  a  contractor's  bid  or  a 
reliable  cost  estimate. 

(5)  If  the  house  qualifies  as  an  existing 
home,  is  less  than  a  year  old,  and  an 
individual  water  or  sewage  system  is 
involved,  include  a  certification  by  the 
builder  that  the  house  and  any  water  and 
waste  disposal  system  have  teen  or  will  be 
built  or  installed  in  accordance  with  the  local 
building  codes  and  plans  and  specifications. 
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Such  plans  and  speciHcations  will  also  be 
submitted.  Evidence  of  approval  by  health 
authorities  having  jurisdiction  in  the  area 
also  wil  be  included.  If  the  house  is  a  year  or 
more  old,  the  County  Supervisor  will 
determine  that  the  water  and/or  sewage 
system  is  functionally  adequate  and  that  the 
house  meets  FmHA  requirements. 

(6)  Direction  map  to  the  property. 

(7)  Plot  plan  drawn  to  scale  showing  house 
location  and  related  facilities. 

III  Review  and  Acceptance  of  Completed 
Package 

During  the  initial  discussions  with 
packagers,  the  packager  should  understand 
the  necessity  for,  and  agree  that,  the  loan 
packages  will  be  assembled  in  the  order 
shown  on  Form  FmHA  1944-12  before  they 
are  delivered  to  the  County  Office.  Form 
FmHA  1944-12  must  be  signed  by  the 
packager  and  be  included  with  the  materials 
submitted;  otherwise,  the  packaged 
application  will  not  be  accepted.  The  County 
Supervisor  will  review  each  loan  package 
when  it  is  received  and  request  any 
additional  information  needed.  An 
affirmative  fair  hosing  plan  will  be  submitted 
in  accordance  with  §  1901.203(c)  of  Part  1901 
Subpart  E.  The  County  Supervisor  will 
determine  eligibility  according  to  Part  1910 
Subpart  A  but  will  not  proceed  with  the 
processing  of  the  loan  until  the  applicant  has 
been  interviewed.  A  personal  interview  will 
be  conducted  by  an  FmHA  employee  with  all 
applicants  before  approval  of  the  requested 
loan  in  accordance  with  §  1944.26(e]  of  this 
Subpart. 

(A)  If  the  applicant  appears  to  be  qualified 
and  all  needed  material  is  available,  the 
County  Supervisor  will  process  the 
application  in  accordance  with  the 
regulations. 

(B)  If  a  loan  can  be  approved,  the  County 
Supervisor  will  notify  the  applicant  including 
any  requirements  that  must  be  met  prior  to 
closing  the  loan.  If  for  any  reason  a  loan 
cannot  be  made,  the  County  Supervisor  will 
notify  the  applicant  and  the  packager.  If  the 
loan  is  denied  because  the  applicant  is 
determined  ineligible  the  applicant  will  be 
notified  in  accordance  with  §  1910.6  of 
Subpart  A,  Part  1910. 

IV  Packagers '  Responsibilities 

Packagers  should  fully  understand  their 
responsibilities  in  helping  applicants  to 
assemble  their  RH  loan  applications  and  that 
no  fees  may  be  charged  for  providing  this 
service.  Packagers  must  also  comply  with  the 
requirements  of  Part  1901  Subpart  E  “Civil 
Rights  Compliance  Requirements”  and  the 
Equal  Credit  Opportunity  Act  as  provided  in 
S  1910.2  of  Part  1910  Subpart  A. 

V  District  Directors' Review  of  Loans 
Originated  by  Application  Packagers 

District  Directors  are  responsible  for 
reviewing  the  file  of  a  representative  number 
of  borrowers  whose  RH  applications  were 
submitted  to  the  County  Office  by  a 
packager.  At  least  5  percent  of  the  cases 
packaged  by  each  packager  working  in  the 
county  will  be  reviewed.  The  folders 
reviewed  will  be  randomly  selected  and 
reviewed  at  scheduled  office  visits 
throughout  the  year  in  accordance  with 


§§  2006.604(c)  and  2006.605(a)(1)  of  FmHA 
Instruction  2006-M  (available  in  any  FmHA 
office).  The  review  will  be  made  to  determine 
whether;  The  applicant's  income  was 
properly  verified;  any  credit  report  received 
was  mailed  from  the  Credit  Reporting  firm 
directly  to  the  County  Supervisor;  the  County 
Supervisor  interviewed  and  counseled  with 
the  applicant  prior  to  loan  approval;  the 
applicant  was  eligible  for  the  RH  assistance 
granted;  and  the  loan  was  in  accordance  with 
FmHA  procedures.  Any  incidence  of 
unethical  activity  by  a  packager  or  the 
approval  of  improper  loans  by  a  County 
Supervisor  will  be  reported  promptly  to  the 
State  Director  for  appropriate  handling. 

Exhibit  B — Addresses  for  Authentication  of 
Alien  Registration  Cards 
This  Exhibit  lists  the  addresses  of  the 
Immigration  and  Naturalization  Service 
district  offices.  To  comply  with  §  1944.9(c)  of 
this  Subpart,  County  Supervisors  will  request 
veriHcation  of  the  validity  of  alien 
registration  cards  by  writing  to  the  nearest 
office.  Following  the  list  of  offices  is  a  sample 
letter  that  may  be  used  for  authenticating  the 
Alien  Registration  cards. 

A  list  of  these  offices  follows; 

Albany,  New  York  12207,Post  Office  and 
Courthouse,  Room  220,  445  Broadway 
Anchorage,  Alaska  99501,  U.S.  Post  Office 
and  Courthouse  Building,  Room  401,  632  W. 
6th  Avenue 

Atlanta,  Georgia  30309, 1430  West  Peachtree 
Street,  NW. 

Baltimore,  Maryland  21201,  E.  A.  Garmatz 
Federal  Building,  100  S.  Hanover  St. 

Boston,  Massachusetts  02203,  John  Fitzgerald 
Kennedy  Federal  Building,  Government 
Center 

Buffalo,  New  York  14202,  68  Court  Street 
Chicago,  Illinois  60604,  Dirksen  Federal 
Office  Building,  219  South  Dearborn  Street 
Cincinnati,  Ohio  45201,  U.S.  Post  Office  and 
Courthouse,  5th  and  Walnut  Street,  Post 
Office  Box  537 

Cleveland,  Ohio  44199,  Anthony  J.  Clebrezze, 
Room  1917,  Federal  Building,  1240  East  9th 
Street 

Dallas,  Texas  75202,  Room  1C13,  Federal 
Building,  1100  Commerce  Street 
Denver,  Colorado  80202, 17027  Federal  Office 
Building 

Detroit,  Michigan  48207,  Federal  Building,  333 
Mount  Elliott  Street 

El  Paso,  Texas  79984,  343  U.S.  Courthouse, 
Post  Office  Box  9398 
Hammond,  Indiana  46320, 102  Federal 
Building,  507  State  Street 
Hartford,  Connecticut  06105, 900  Asylum 
Avenue 

Helena,  Montana  59601,  Federal  Building, 

Post  Office  Box  1724 
Honolulu,  Hawaii  96809,  595  Ala  Moana 
Boulevard,  Post  Office  Box  461 
Houston,  Texas  77208,  Federal  Building,  U.S. 
Coiulhouse,  515  Rusk  Avenue,  Post  Office 
Box  61630 

Kansas  City,  Missouri  64106,  Suite  1100,  324  E 
Eleventh  Street 

Los  Angeles,  California  90012,  300  North  Los 
Angeles  Street 

Memphis,  Tennessee  38104,  814  Federal 
Building,  167  North  Main  Street 
Miami,  Florida  33130,  Room  1324,  Federal 
Building,  51  Southwest  First  Avenue 


Milwaukee,  Wisconsin  53202,  Room  186 
Federal  Building,  517  East  Wisconsin 
Avenue 

Newark,  New  Jersey  07102,  Federal  Building, 
970  Broad  Street 

New  Orleans,  Louisiana  70113,  Postal 
Services  Building,  701  Loyola  Avenue 
New  York,  New  York  10007,  26  Federal  Plaza 
Norfolk,  Virginia  23502,  Room  207,  Bank  of 
Virginia  Building,  870  North  Military 
Highway 

Omaha,  Nebraska  68102,  Room  1008,  Federal 
Office  Building,  106  South  15th  Street 
Philadelphia,  Pennsylvania  19106,  Room  1321 
U.S.  Courthouse,  Independence  Mall  West, 
601  Market  Street 

Phoenix,  Arizona  85025,  Federal  Building,  230 
North  First  Avenue 

Pittsburgh,  Pennsylvania  15222,  2130  Federal  t 
Building,  1000  Liberty  Avenue 
Port  Isabel,  Texas  78566,  Rural  Route  3,  Los 
Fresnos,  Texas 

Portland,  Maine  04112,  76*  Pearl  Street 
Portland,  Oregon  97209,  Federal  Office 
Building,  511  N.W.  Broadway 
Providence,  Rhode  Island  02903,  Federal 
Building,  U.S.  Post  Office,  Exchange 
Terrace 

Reno,  Nevada  89502,  Suite  150,  350  South 
Center  Street 

Saint  Albans,  Vermont  05478,  Federal 
Building,  Post  Office  Box  591 
Saint  Louis,  Missouri  63101,  Room  423,  U.S. 
Courthouse  and  Customhouse,  1114  Market 
Street 

Saint  Paul,  Minnesota  55111, 180  East  Kellog 
Blvd. 

Salt  Lake  City,  Utah  84138,  Room  4103,  New 
Federal  Building,  125  South  State  Street 
San  Antonio,  Texas  78206,  Suite  A301,  U.S. 

Federal  Building,  727  East  Durango 
San  Diego,  California  92188,  880  Front  Street 
San  Francisco,  California  94111,  Appraisers 
Building,  630  Sansome  Street 
San  Juan,  Puerto  Rico  00936,  U.S.  Immigration 
and  Naturalization  Service,  GPO  Box  5068 
Hato  Rey,  Puerto  Rico 

Seattle,  Washington  98134,  815  Airport  Way, 
South 

Spokane,  Washington  99201,  691  U.S. 

Courthouse  Building 
Washington,  D.C.  20538, 1025  Vermont 
Avenue  NW. 

Sample  Letter  for  Authenticating  Alien 
Registration  Cards 

To:  Immigration  and  Naturalization  Officer  — 

Subject;  (Mr.)  and  (and  Mrs.)  - 

(Passport  or  Alien  Registration  Number)  - 

(Address) - 

(Mr.)  (and  Mrs.)  (Ms.) - (has) 

applied  for  a  Rural  Housing  loan  from  the 
Farmers  Home  Administration  (FmHA).  One 
condition  for  eligibility  of  noncitizens  is  that 
the  applicant  has  been  admitted  to  the  United 
States  for  permanent  residency  or  on 
indefinite  parole. 

Please  advice  whether  the  identified  alien 
registration  card  is  valid  and  entitles  the 
holder  to  remain  in  the  United  States  for 
permanent  residency  or  on  indefinite  parole 
by  completing  the  last  paragraph  of  this  letter 
and  signing  in  the  space  provided.  Attached 
is  a  self-addressed  franked  envelope  for 
returning  the  information  to  this  office. 

Sincerely, 
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County  Siraervisor,  FraHA  . -  - - 

County  Omce  Address - 

Privacy  Act  Consent 
I  have  stated  to  PmHA  persoimet  that  1 
have  been  admitted  to  the  U.S.  (for 
permanent  residency)  (on  indefinite  parole). 
My  signature  below  autharizes  verification  of 
the  requested  information. 

Applicant - 

Alien  Registration  Card  No. - (is)  (fs 

not)  valid  and  (docs)  (does  not)  entitle  Ae 
holder  to  remain  in  Ae  U.S.  (for  permanent 
residency)  (on  indefinite  parole). 

Signature  - 

Title  - 

Immigration  and  Naturalization  Service 

Exhibit  C— 'Maximum  Adjusted  Income 
Limits  for  Rural  Housing  Programs 

BILUNG  CODE  3410-07-M 
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Exhibit  C  -  Maximum  Adjusted  Income  Limits  for  Rural  Housing  Programs 

HAXIHUH  ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PROGRAMS  IN  ALABAMA 


AREA/COUNTY 

VERY  LOW 

502  MEDIAN 

652 

MEDIAN 

LOW 

INCOME 

MODERATE 

INCOME 

NORTHWEST 

6»900 

9/000 

11/000 

15/600 

COLBERT 

FRANKLIN 

LAUDERDALE 

MARION 

WINSTON 

WEST 

5#600 

7/300 

9/300 

15/600 

BIBB 

PICKENS 

FAYETTE 

TUSCALOOSA 

GREENE 

HALE 

LAMAR 

BIRMINGHAM 

a#  100 

10/600 

12/400 

17/900 

BLOUNT 

WALKER 

CHILTON 

JEFFERSON 

SHELBY 

ST  CLAIR 

EAST 

6»600 

8/600 

10/500 

15/600 

CALHOUN 

CHAMBERS 

CHEROKEE 

CLAY 

CLEBURNE 

COOSA 

ETOWAH 

RANDOLPH 

TALLADEGA 

TALLAPOOSA 

SOUTH  CENTRAL 

4«900 

6/400 

9/300 

15/600 

BULLOCK 

PIKE 

BUTLER 

CRENSHAW 

LOWNDES 

MACON 

T0NBI6BEE 

5/300 

6/900 

9/300 

15/600 

CHOCTAW 

CLARKE 

CONECUH 

DALLAS 

MARENGO 

MONROE 

PERRY 

SUMTER 

WASHINGTON 

WILCOX  ^ 

SOUTHEAST 

6/200 

8/100 

9/900 

15/600 

BARBOUR 

HENRY 

COFFEE 

HOUSTON 

COVINGTON 

DALE 

GENEVA 
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HAXIHUtf  ADJUSTED  XNGOHES  FOR  RURAL  HOUSZKD  PROGRAMS  IM  ALABAMA 


.  VERY  LON 

653 

LOU 

MODERATE 

AREA/COUMTY 

SDK  MEDIAN 

MEDIAN 

INCOME 

INCOME 

SOUTH 

7/400 

9/600 

11/700 

16/200 

BALOUIN 

ESCAMBIA 

NOBILE 

• 

CENTRAL 

5/300 

10/800 

12/  400 

18/300 

AUTAUGA 

ELMORE 

MONTGOMERY 

LEE  CO 

7/500 

9/700 

11/900 

16/400 

LEE 

RUSSELL 

NORTH  CENTRAL 

6/600 

8/600 

10/500 

15/600 

CULLMAN 

LAURENCE 

MORGAN 

N» 

TOP  OF  ALA 

6/900 

9/000 

11/000 

15/600 

DEKALB 

JACKSON 

LIMESTONE 

MADISON 

MARSHALL 
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HAXIMUH  ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

1  PROGRAMS  IN 

ARIZONA 

VERY  LOH 

65X 

LOH 

MODERATE 

AREA/COUNTY 

SOX  MEDIAN 

MEDIAN 

INCOME 

INCOME 

MARICOPA 

9#  200 

12*000 

14*700 

20*300 

MESA 

PEORIA 

BUCKEYE 

AVONDALE 

TUCSON 

Si400 

10*900 

13* 400 

18*400 

TUCSON 

DIST  III 

6#400 

8*400 

11*200 

1S*600 

PRESCOTT 

COTTOMHOOD 

FLAGSTAFF 

HoL BROOK 

SNOHFLAKE 

SPRIN6ERVILLE 

HINLOH  ROCK 

• 

DIST  IV 

8#  200 

10*600 

13*000 

18*000 

KINGMAN 

LAKE  HAVASU 

1 

PARKER  , 

YUNER 

i 

DIST  V 

7#4Q0 

9*700 

11*800 

16*300 

SACATON 

FLORENCE 

ELOY 

CASA  GRANDE 

• 

GLOBE 

DIST  VI 

7*700 

10*000 

12*200 

16*900 

MIL  COX 

BENSON 

DOUGLAS 

NOGALER 

SAFFORD 
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MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

i  PROGRAMS  IN 

ARKANSAS 

VERY  LOU 

65K 

LOU 

MODERATE 

AREA/COUNTY  50Z  MEDIAN 

MEDIAN 

INCOME 

INCOME 

WEST  CENTRAL 

6*000 

7*600 

9*600 

15*600 

CLARK 

CONWAY 

6ARLAN0 

HOT  SPRINGS 

JOHNSON 

N0NT60NERY 

PERRY 

PIKE 

POPE 

YELL 

SOUTHHEST 

6*100 

7*900 

9*700 

15*600 

CALHOUN 

COLUNBIA 

DALLAS 

HEMSTEAD 

HOWARD 

LAFAYETTE 

LITTLE  RIVER 

MILLER 

NEVADA 

OUACHITA 

SEVIER 

UNION 

SOUTHEAST 

5*600 

7*300 

9*300 

15*600 

ARKANSAS 

ASHLEY 

BRADLEY 

CHICOT 

CLEVELAND 

DESHA 

DREW 

GRANT 

JEFFERSON 

LINCOLN 

NORTHWEST 

6*000 

7*600 

9*500 

15*600 

BAXTER 

BENTON 

BOONE 

CARROLL 

NADISON 

MARION 

NEWTON 

SEARCY 

WASHINGTON 

EAST 

5*600 

7*300 

9*300 

15*600 

CLAY 

CRAI6HEA0 

CRITTENDEN 

CROSS 

GREENE 

LAURENCE 

LEE 

MISSISSIPPI  ' 

PHILLIPS 

POINSETT 

RANDOLPH 

ST  FRANCIS 

WHITE  RIVER 

5*100 

6*600 

9*300 

15*600 

CLEBURNE 

FULTON 

INDEPENDENCE 

IZARD 

JACKSON 

SHARP 

STONE 

VAN  BUREN 

WHITE 

WOODRUFF 

CENTRAL 

7*500 

9*700 

11*900 

16*400 

FAULKNER 

LONOKE 

NONROE 

PRAIRIE 

PULASKI 

SALINE 
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MAXIMUM  ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PR06RANS  IN  ARKANSAS 


VERY  LON 

65% 

LON 

MODERATE 

AREA/COUNTY 

50%  MEDIAN 

MEDIAN 

INCOME 

INCOME 

UESTERN 

5^800 

7^500 

9f30Q 

1S«600 

CRANFORD 

SEBASTIAN 

FRANKLIN 

LOGAN 

POLK 

SCOTT 

MAXIMUM  ADJUSTED  INCOMES 

FOR  RURAL  HOUSING  PROGRAMS  IN  CALIFORNIA 

AREA/COUNTY 

VERY  LOU 

50%  MEDIAN 

65% 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

DISTRICT  1 

7^600 

9/900 

12/100 

16/700 

COLUSA 

MODOC 

DEL  NORTE 
SHASTA 

GLENN 

SISKIYOU 

HUMBOLDT 

TEHANA 

LASSEN 

TRINITY 

DISTRICT  2 

8/800 

11/500 

14/100 

19/400 

BUTTE 

SACRAMENTO 

EL  DORADO 
SIERRA 

NEVADA 

SUTTER 

PLACER 

YOLO 

PLUMAS 

YUBA 

DISTRICT  3 

8/300 

10/800 

13/200 

18/200 

ALPINE 

MERCED 

AMADOR 

SAN  JOAQUIN 

CALAVARAS 

STANISLAUS 

MADERA 

TUOLUMNE 

MARIPOSA 

DISTRICT  4 

8/800 

11/500 

14/ 100 

19/400 

ALAMEDA 

MONTEREY 

SANTA  CRUZ 

SAN  NATIO 

CONTA  COSTA 
NAPA 

SANTA  BARBARA 
STS  CLARA 

LAKE 

SAN  BENITO 
SOLANO 

MARIM 

SAN  FRANCISCO 
SONOMA 

MENDOCINO 

SAN  LUIS 
VENTURA 

DISTRICT  5 

7/400 

9/600 

11/800 

16/200 

FRESNO 

KINGS 

TULARE 

DISTRICT  6 

9/400 

12/300 

14/900 

20/700 

IMPERIAL 

SAN  BERNARDINO 

INYO 

SAN  DIEGO 

KERN 

LOS  ANGELES 

ORANGE 

MONO 

RIVERSIDE 
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HAXIHUH 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

COLORADO 

VERY  LOU 

AREfl/COUMTY  50Z  HEOIAH 

652 

MEDIAN 

LON 

INCOME 

MODERATE 

INCOME 

REGION  I 

7»600 

9»900 

12/100 

16/700 

MORGAN 

PHILLIPS 

UASHIN6T0N 

LOGAN 

SEOGUICX 

YUMA 

REGION  2 

a«7Q0 

11»300 

13/  600 

19/100 

UILO 

LARIMER 

REGION  3 

10»300 

13#4Q0 

14/900 

22/700 

BOULDER 

ARAPAHOE 

GILPIN 

DOUGLAS 

CLEAR  CREEK 

JEFFERSON 

ADAMS 

REGION  4 

PARK 

S/400 

TELLER 

10/900  ' 

EL  PASO 

13/400 

18/400 

REGION  5 

7/200 

9/400 

11/SOO 

15/900 

ELBERT 

LINCOLN 

CHEYENNE 

KIT  CARSON 

REGION  6 

6/300 

8/200 

11/200 

15/600 

BACA 

BENT 

PROUERS 

KIOUA 

OTERO 

CROULEY 

REGION  7 

8/600 

11/200 

13/700 

18/900 

PUEBLO 

REGION  7B 

LAS  ANINAS 

5/ 700 

HUERFANO 

7/400 

11/200 

15/600 
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MAXIMUM  ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PROGRAMS  IN  COLORADO 


VERY  LOU 

65Z 

LOU 

MODERATE 

AREA/COUNTY 

SOZ  MEDIAN 

MEDIAN 

INCOME 

INCOME 

REGION  8 

6/600 

6/600 

11/200 

15/600 

SAGUACHE 

COSTILLA 

MINERAL 

RIO  GRANDE 

ALAMOSA 

CONEJOR 

REGION  9 

7/400 

9/600 

11/600 

16/200 

DOLORES 

MONTEZUMA 

SAN  JUAN 

LA  PLATA 

ARCHULETA 

REGION  10 

6/700 

6/600  ^ 

11/200 

15/600 

GUNNISON 

DELTA 

HINSDALE 

OURAY 

SAN  NIGUEL 

MONTROSE 

REGION  11 

7/600 

10/200 

12/SOO 

17/200 

MESA 

GARFIELD 

RIO  BLANCO 

MOFFAT 

REGION  12 

9/200 

11/900 

14/600 

20/200 

ROUTT 

PITKIN 

JACKSON 

GRANO 

SUMMIT 

EAGLE 

REGION  13 

7/200 

9/400 

11/600 

16/000 

REGION  13 
LAKE 


CHAFFEE 


FREMONT 


CUSTER 


16/000 
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MAXIMUM  ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PROGRAMS  IN  CONNECTICUT 

VERY  LOH  65Z  LOU  MODERATE 

AREA/COUNTY  50%  MEDIAN  MEDIAN  INCOME  INCOME 

HARTFORD  10/600  13/800  14/900  23/300 

LITCHFIELD  10/100  13/200  14/900  22/300 

»  ^  m  mm  mm  m  mm  m  mm  m  9m  mm  m  mm  mmm  m  mm  mm  m  mm  m  mm  mm  mm  m  mm  mm  m  mm  mm  m  mm  mm 

MIDDLESEX  10/600  13/800  14/900  23/300 

NEU  HAVEN  10/100  13/200  14/900  22/300 

NEU  LONOON(E)  10/500  13/600  14/900  23/000^*^ 

NEU  LONOON(U)  10/500  13/600  14/900  23/000 

UIHDHAN  (E)  9/200  11/900  14/700  20/200 

WINDHAM  (H)  9/200  11/900  14/700  20/200 

TOLLAND  11/600  15/100  14/900  2S/600 

FAIRFIELD  15/100  19/600  15/100  33/200 


MAXIMUM  ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PROGRAMS  IN  DELAWARE 


VERY  LOU 

65% 

LOU 

MODERATE 

AREA/COUNTY 

50%  MEDIAN 

MEDIAN 

INCOME 

INCOME 

KENT 

8/500 

11/000 

12/400 

18/600 

NEU  CASTLE 

11/000 

14/300 

12/400 

24/200 

SUSSEX 


8/300 


10/800 


12/  400 


18/200 


4722  Federal  Register  /  Vol.  46,  No.  12  /  Monday,  January  19, 1981  /  Rules  and  Regulations 


MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL* HOUSING 

PROGRAMS  IN 

FLORIDA 

VERY  LOU 

65  X 

LOU 

MODERATE 

AREA/COUNTY  50Z  MEDIAN 

MEDIAN 

INCOME 

INCOME 

DISTRICT  I 

7«ftQO 

10/100 

12/400 

17/100 

ESCAMBIA 

OKALOOSA 

SANTA  ROSA 

DISTRICT  2 

6#400 

8/300 

10/200 

1S/6Q0 

BAY 

CALHOUN 

FRANKLIN 

GADSDEN 

GULF 

HOLMES 

JACKSON 

JEFFERSON 

LEON 

LIBERTY 

UAKULLA 

UAL  TON 

UASHIN6T0N 

DISTRICT  3 

7UQO 

9/300 

11/400 

'lS/800 

ALACHUA 

BRADFORD 

COLUMBIA 

DIXIE 

GILCHRIST 

HAMILTOil 

UNION 

LAFAYETTE 

SUUANNEE 

MADISON 

TAYLOR 

DISTRICT  4 

8/200 

10/700 

12/400 

18/100 

BAKER 

CLAY 

DUVAL 

FLAGLER 

NASSAU 

PUTNAM 

ST  JOHN 

DISTRICT  5 

6/100 

8/000 

9/800 

lS/600 

CITRUS 

HERNANDO 

LEVY 

MARION 

SUMTER 

DISTRICT  6 

7/900 

10/300 

12/400 

17/300 

BREVARD 

VOLUSIA 

< 

LAKE 

SEMINOLE 

ORANGE 

OSCEOLA 

DISTRICT  7 

7/600 

9/900 

'  12/200 

16/800 

DE  SOTO 

HARDEE 

HIGHLANDS 

OKEECHOBEE 

POLK 
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MAXIMUM  ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PROGRAMS  IN  FLORIDA 


VERY  LOU  652  LOU  MODERATE 

AREA/COUNTY  502  MEDIAN  MEDIAN  INCOME  INCOME 


DISTRICT  a 

7;  500 

9>aoo 

12/000 

16/500 

HILLSBOROUGH 

MANATEE 

PASCO 

PINELLAS 

DISTRICT  9 

7»aoo 

lOiZOO 

12/400 

17/200 

CHARLOTTE 

LEE 

COLLIER 

GLADES 

HENDRY 

SARASOTA 

DISTRICT  10 

Si  400 

11^000 

12/ 400 

18/500. 

INDIAN  RIVER 

MARTIN 

PALM  BEACH 

ST  LUCIE 

DISTRICT  11 

9«S00 

12i300 

12/400 

20/800 

BROUARD 

OAOE 

NONROE 
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MAXIMUM  ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PROGRAMS  IN  GEORGIA 


VERY  LOU  652  LOU  MODERATE 

AREA/COUNTY  502  MEDIAN  MEDIAN  INCOME  INCOME 


1  ............... 

COASTAL  APDC 

7/500 

9/700 

11/900 

16/400 

LIBERTY 

LONG 

NC  INTOSH 

GLYNN 

CAMDEN 

) 

EFFINGHAM 

BRYAN 

CHATHAM 

NORTHEAST 

7/600 

9/900 

12/100 

16/700 

JACKSON 

BARROU 

MADISON 

ELBERT 

CLARKE 

\ 

OGLETHORPE 

OCONEE 

UALTON 

MORGAN 

GREENE 

CEN  SAVANNAH  R 

6/600 

6/600 

10/500 

15/600 

LINCOLN 

UILKER 

TALIAFERRO 

UARREN 

MC  DUFFIE 

GLASCOCK 

JEFFERSON 

EMANUEL 

SCREVAN 

JENKINS 

COLUMBIA 

BURKE 

RICHNONO 

ALTANAHA  SO. 

5/900 

7/700 

9/500 

15/600 

APPLING 

CANOLER 

BULLOCH 

EVANS 

JEFF  DAVIS 

TATTNALL 

TOOMBS 

UAYNE 

ATLANTA  REG 

10/300 

13/400 

12/400 

22/700 

COBB 

DOUGLAS 

FULTON 

CLAYTON 

DE  KALB 

ROCKDALE 

GUINNETT 

MIDDLE 

6/000 

10/400 

12/400 

17/500 

MONROE 

JONES 

CRAUFORO 

BIBB 

TUIGGS 

PEACH 

HOUSTON 

SOUTH 

6/200 

6/000 

^/SOO 

15/600 

TURNER 

BEN  HILL 

ZRUIN 

TIFT 

COOK 

BERRIEN 

BROOKS 

LOUNOES 

LANIER 

ECHOLS 
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MAXIMUM  ADJUSTED  IMCOMES  FOR  RURAL  HOUSIMG  PROGRAMS  IM  GEORGIA 


VERY  LOU 

65% 

LOU 

MODERATE 

AREA/COUNTY 

SOZ  MEDIAN- 

MEDIAN 

INCONE 

INCOME 

MIDDLE  FLINT 

SfAOO 

7#500 

9#  300 

1S#600 

WEBSTER 

TAYLOR 

MACON 

MARION 

SCHLEY 

DOOLY 

CRISP 

SUNPTER 

- 

LOUER  CHATTAHO 

5«6Q0 

7#300 

9#  300 

1S#600 

CLAY 

COLUMBUS 

HARRIS 

TALBOT 

CHATTAHOOCHEE 

STEUART 

OUITMAH 

RANDOLPH 

OCONEE  AREA 

6  #400' 

6#400 

10# 300 

1S#600 

JASPER 

PUTNAM 

HANCOCK 

BALDWIN 

WASHINGTON 

WILKINSON 

JOHNSON 

COOSA  REGION 

8#100 

10#500 

12# 400 

17#800 

DADE 

HARALSON 

WALKER 

CATOOSA 

CHATTOOGA 

GORDON 

FLOYD 

BARTOW 

POLK 

PAULDING 

SOUTHEAST 

6#000 

7#aoo 

9#  600 

15#600 

COFFEE 

BACON 

ATKINSON 

WARE 

PIERCE 

BRANTLEY 

CLINCH 

CHARLTON 

CHATTAHO-FLINT 

7#  100 

9#200 

11# 300 

15#700 

CARROLL 

HEARD 

COWETA 

TROUP 

MERIWETHER 

MCINTOSH  TRAIL 

9#000 

11# 700 

12# 400 

19#600 

HENRY 

FAYETTE 

SPALDING 

NEWTON 

BUTTS 

PIKE 

LAMAR 

UPSON 

- 
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1  MAXIMUM  AOJUSTEO  INCOMES 

FOR  RURAL  HOUSING 

i  PROGRAMS  IN 

GEORGIA 

VERY  LOU 

65  X 

LOU 

MODERATE 

AREA/COUHTY 

SOX  MEDIAN 

MEDIAN 

INCOME 

INCOME 

SOUTHWEST 

5»900 

7/700 

9/500 

15/600 

TERRELL 

LEE 

CALHOUN 

DOUGHERTY  • 

WORTH 

EARLY 

BAKER 

MITCHELL 

COLQUITT 

MILLER 

SEMINOLE 

DECATUR 

GRADY 

THOMAS 

NORTH 

8/300 

10/800 

12/400 

18/200 

WHITFIELD 

MURRAY 

FANNIN 

GILMER 

PICKENS 

CHEROKEE 

HEART  OF  6A 

5/ 700 

7/400 

9/300 

15/600 

LAURENS 

TSEUTLEN 

BLECKLEY 

PULASKI 

DODGE 

WILCOX 

WHEELER 

TELFAIR 

MONTGOMERY 

GA.  MOUNTAINS 

7/200 

9/400 

11/500 

15/900 

- 

TOWNS 

RABUN 

UNION 

LUMPKIN 

WHITE 

HABERSHAN 

OAUSON 

FORSYTH 

HALL 

BANKS 

•FRANKLIN 

HART 

STEPHENS 
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MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

1  PROGRAMS  IN 

IDAHO 

VERY  LOU 

652 

LOU 

MODERATE 

AREA/COUNTY  502  MEDIAN 

MEDIAN 

INCOME 

INCOME 

DISTRICT  I 

7^500 

9»800 

12* 000 < 

16*500 

BOUNDARY 

BENEUAH 

KOOTENAI 

SHOSHONE 

BONNER 

DISRTICT  II  * 

aaoo 

10*600 

13*000 

17*900 

IDAHO  « 

LEUIS 

CLEARUATER 

NEZPERCE 

LATAH 

DISTRICT  III 

8#200 

10*600 

13*000 

18*000 

CANYON 

BOISE 

GEN 

VALLEY 

OUYHEE 

ADA 

ELMORE 

PAYETT 

AOANS 

UASHINGTON 

DISTRICT  IV 

7#0Q0 

9*100 

11*200 

15*600 

CASSIA 

CAMAS 

GOODING 

BLAINE 

JEROME 

MINIDOKA 

LINCOLN  , 

TUIN  FALLS 

1 

DISTRICT  V 

7#  800 

10*100 

12*400 

17*100 

BINAHAN 

ONEIDA 

BEAR  LAKE 

BANNOCK 

POUER 

FRANKLIN 

CARIBOU 

DISTRICT  VI 

7#600 

9*900 

12*200 

16*800 

BUTTE 

CUSTER 

BONNEVILLE 

CLARK 

FREMONT 

MADISON 

TETON 

JEFFERSON 

LEMHI 
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MAXIMUM  ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PROGRAMS  IN  ILLINOIS 

VERY  LOU  65^  LOU  MODERATE 

AREA/COUNTY  502  MEDIAN  MEDIAN  INCOME  INCOME 

DISTRICT  I  9i000  11/700  14/300  19/700 

JO  DAVIES  STEPHENSON  OGLE  BUREAU  STARK 

MARSHALL  PUTNAM 


NORTHUEST  9/200  12/000  14/700  20/300 

CARROLL  LEE  UHITESIOE 


DISTRICT  II 

.  DE  KALK 
IROQUOIS 

9/500 

LASALLE 

12/400 

KENDALL 

14/900 

GRUNDY 

20/900 

KANKAKEE 

ROCK  VALLEY  N 

10/500 

13/700 

14/900 

23/100 

UINNEBAGO 

BOONE  1 

NORTHEASTERN 

11/600 

lS/100 

14/900 

25/600 

COOK 

OU  PAGE 

KANE 

MC  HENRY 

MILL 

LAKE 

DISTRICT  IIKPT 

9/700 

12/700 

14/900 

21/400 

KNO^X 

LIVINGSTON 

NC  LEAN 

BI -STATE  METRO 

10/200 

13/300 

14/900 

22/500 

MERCER 

HENRY 

ROCK  ISLAND 

DI3T  IV  (PART) 

9/400 

12/200 

14/900 

20/600 

MACON 

SANGAMON 

CASS 

MORGAN 

SCOTT 
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H9XIHUH  ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

;  PROGRAMS  IN 

ILLINOIS 

VERY  LOU 

652 

LOU 

MODERATE 

AREA/COUNTY 

502  MEDIAN 

MEDIAN 

INCOME 

INCOME 

UESTERN 

7/200 

9/300 

11/500 

15/900 

FULTON 

HANCOCK 

HENDERSON 

NC  DONOUGH 

UARREN 

DISTRICT  V 

8/700 

11/300 

13/900 

19/100 

FORD 

MASON 

MENARD 

LOGAN 

DE  UITT 

PIATT 

CHAMPAIGN 

VERMIUION 

SHELBY 

MOULTRIE 

DOUGLAS 

COLES 

EDGAR 

TRI-COUNTY 

10/800 

14/000 

14/900 

23/700 

PEORIA 

UOODFORD 

TAZEUELL 

DIST  VKPART) 

7/500 

9/800 

12/000 

16/500 

CLARK 

CUMBERLAND 

- 

TUO  RIVER 

7/500 

9/800 

12/000 

16/500 

ADANS 

SCHUYLER 

BROUN 

PIKE 

NEST  CENTRAL  V 

7/800 

10/100 

12/400 

17/100 

CALHOUN 

GREENE 

JERSEY 

MACOUPIN 

MONTGOMERY 

CHRISTIAN 

SOUTHHESTERN  NE 

9/800 

12/700 

14/900 

21/500 

MADISON 

BOND 

ST  CLAIR 

MONROE 

CLINTON 

UASHINGTON 

RANDOLPH 

■ 

SOUTH  CENTRAL 

7/400 

9/700 

11/900 

16/300 

EFFINGHAM 

FAYETTE 

MARION 
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MAXIMUM  ADJUSTED  INCOMES 

FOR  .RURAL  HOUSING 

PROGRAMS  IN 

ILLINOIS 

VERY  LOU 

651! 

LOU 

MODERATE 

AREA/COUNTY 

50Z.  MEDIAN 

MEDIAN 

INCOME 

INCOME 

GREATER  EGYPT 

7/300 

9/500 

11/600 

16/000 

JEFFERSON 

FRANKLIN 

PERRY 

JACKSON 

UILLIANSON 

SOUTHERN  FIVE 

6/100 

8/000 

11/200 

15/600 

UNION 

JOHNSON 

ALEXANDER 

PULASKI 

MASSAC 

E.HBARRAS 

7/400 

9/700 

11/800 

16/300 

JASPER 

CRAUFORO 

CLAY  . 

LAURENCE 

RICHLAND 

GREATER  MABASH 

7/000 

9/100 

11/200 

15/600 

UAYNE 

EDUARDS 

UABASH 

UNITE 

SOUTHEASTERN  6^200  8»000  11/200  15/600 

HAMILTON  SALINE  OALLATIN  POPE  HARDIN 
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MAXIHUH  ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PROGRAMS  IN  INDIANA 


VERY  LOU  65::  LOU  MODERATE 

AREA/COUNTY  507.  MEDIAN  MEDIAN  INCOME  INCOME 


DISTRICT  lA 
LAKE 

DISTRICT  IB 
NEUTON 

DISTRICT  2 
LA  PORTE 


DISTRICT  3B 
OE  KALB 

DISTRICT  4 

BENTON 
.  CARROLL 

DISTRICT  5 

FULTON 

TIPTON 


iOfSOO 

PORTER 

7/900 

JASPER 

9/500 
ST  JOSEPH 


10/000 

ALLEN 

B/600 

UNITE 

MONTGOMERY 

8/900 

CASS 


14/100 

10/300 

STARKE 

12/300 

ELKHART 

11/000 
LA  GRANGE 

13/000 

UELL3 

11/400 

UARREN 

CLINTON 

11/600 

MIAMI 


14/900 

12/600 

PULASKI 

14/900 

MARSHALL 

13/500 

HUNTINGTON 

14/900 

ADAMS 

14/000 

FOUNTAIN 

14/200 

UABASH 


23/800  • 

17/300 

20/800 

KOSCUISKO 

18/600 

STEUBEN 

21/900 

19/300 

TIPPECANOE 

19/500 

HOUARO 


DISTRICT  3A  8/500 

UHITLEY  NOBLE 


DISTRICT  6 

8/800 

11/400 

14/000 

19/300 

GRANT 

RANDOLPH 

BLACKFORD 

HENRY 

JAY 

MADISON 

OELUARE 

r 
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MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

INDIANA 

VERY  LOU 

652 

LOU 

MODERATE 

AREA/COUNTY 

502  MEDIAN 

MEDIAN 

INCOME 

INCOME 

DISTRICT  7 

8/200 

10/700 

13/100 

18/100 

PUTNAM 

PARKE 

VIGO 

VERMILLION 

CLAY 

SULLIVAN 

DISTRICT  8 

10/000 

13/000 

14/900 

22/000 

BOONE 

HAMILTON 

HENDRICKS 

MARION 

HANCOCK  ' 

MORGAN 

JOHNSON 

SHELBY 

DISTRICT  9 

8/400 

10/900 

13/400 

18/400 

UAYNE 

RUSH 

FAYETTE 

UNION 

FRANKLIN 

DISTRICT  10 

8/000 

10/400 

12/800 

17/500 

OUEM 

MONROE 

.  - 

DISTRICT  11 

8/400 

10/900 

13/400 

18/400 

BROUN 

BARTHOLOMEU 

DECATUR 

JACKSON 

JENNINGS 

DISTRICT  12 

8/100 

10/500 

12/900 

17/800 

RIPLEY 

DEARBORN 

OHIO 

JEFFERSON 

SUITZERLANO 

DISTRICT  13A 

7/800 

10/100 

12/400 

17/100 

GREENE 

LAURENCE 

MARTIN 

DAVIESS 

KNOX 

DISTRICT  13B 

8/300 

10/800 

13/200 

18/200 

GIBSON 

.PIKE 

VANDERBURGH 

POSEY 

UARRICX 

MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

INDIANA 

VERY  LOU 

652 

LOU 

MODERATE 

AREA/COUNTY 

SO 2  MEDIAN 

MEDIAN 

INCOME 

INCOME 

DISTRICT  14 

8/100 

10/500 

12/ 900 

17/800 

UASHINGTON 

SCOTT 

CLARK 

HARRISON 

FLOYD 

DISTRICT  IS 

7/700 

10/000 

12/  300 

16/900 

ORANGE 

DUBOIS 

CRAUFORD 

SPENCER 

PERRY 
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MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

IONA 

' 

VERY  LON 

653 

LON 

MODERATE 

AREA/COUNTY  SOX  MEDIAN 

MEDIAN 

INCOME 

INCOME 

DISTRICT  1 

7»200 

9*400 

11*600 

16*000 

ALLAMAKEE 

CLAYTON 

FAYETTE 

HOHARD 

WINNESHIEK 

DISTRICT  2 

8»100 

10*500 

12/900 

17*800 

CERRO  GORDO 

FLOYD 

FRANKLIN 

HANCOCK 

KOSSUTH 

MITCHELL 

NINNEBAGO 

NORTH 

DISTRICT  3 

7>700 

10*100 

12*  300 

17*000 

BUENA  VISTA 

CLAY 

DICKINSON 

EMMET 

LYON 

0  BRIEN 

OSCEOLA 

PALO.  ALTO 

SIOUX 

DISTRICT  4 

SflOO 

10*500 

12*  900 

17*800 

CHEROKEE 

IDA 

MONONA 

PLYMOUTH 

WOODBURY 

DISTRICT  S 

8#  100 

10*600 

13*  000 

17*900 

CALHOUN 

HAMILTON 

HUMBOLDT 

POCAHOPNTAS 

WEBSTER 

URI6HT 

DISTRICT  6 

8»500 

11*000 

13*500 

18*600 

HARDIN 

MARSHALL 

POHESHIEK 

TAMA 

DISTRICT  7 

8*600 

11*200 

13*700 

19*000 

BLACK  HANK 

BREMER 

BUCHANAN 

BUTLER 

CHICK OSAW 

GRUNDY 

DISTRICT  8 

9*000 

11*700 

14*300 

19*700 

CEDAR 

CLINTON 

DELAWARE 

DUBUQUE 

JACKSON 

I 
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HAXIHUH 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

lOUA 

VERY  LOU 

AREA/COUNTY  SDK  MEDIAN 

65  X 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

DISTRICT  9 

10^200 

13^300 

14/900 

22/500 

MUSCATINE 

SCOTT 

DISTRICT  10 

9f  100 

11/900 

14/500 

20/100 

BENTON 

UASHIN6T0N 

lOUA 

JOHNSON 

JONES 

LINN 

DISTRICT 

BOONE 

POLK 

11 

9/400 

DALLAS 

STORY 

12/200 

JASPER 

UARREN 

14/900 

MADISON 

20/600 

MARION 

DISTRICT 

AUDUBON 

SAC 

12 

7/SQO 

CARROLL 

9/800 

CRANFORD 

12/  000 

GREENE 

16/500 

GUTHRIE 

DISTRICT 

CASS 

PAGE 

13 

8/200 

FREMONT 

FOTTAUATTANIE 

10/700 

HARRISON 

SHELBY 

13/100 

MILLS 

18/100 

MONTGOMERY 

DISTRICT 

ADAIR 

TAYLOR 

14 

6/600 

ADAMS 

UNION 

8/600 

CLARKE 

11/200 

DECATUR 

15/600 

RINGGOLD 

DISTRICT  15  7»OQO  9fl00  lli200  15i6Q0 

APPANOOSE  DAVIS  JEFFERSON  KEOKUK  LUCAS 

HAHASKA  NONROE  VAN  BUREH  NAPELLO  UAYNE 


NAXIHUH  ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PROSRAMS  IN  IONA 


AREA/COUNTY 

VERY  LOU 

502  MEDIAN 

652 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

DISTRICT  16 

8/900 

11/600 

14/100 

19/500 

DES  MOINES 

HENRY 

LEE 

LOUISA 
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MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

1  PROGRAMS  IN 

KANSAS 

VERY  LOW 

6SZ 

LOW 

MODERATE 

AREA/COUNTY  SOX  MEDIAN 

MEDIAN 

INCOME 

INCOME 

NORTHWEST 

7  >600 

9>900 

12/  100 

16/700 

CHEYENNE 

RAWLINS 

DECATUR 

NORTON 

PHILLIPS 

SMITH 

SHERMAN 

THOMAS 

SHERIDAN 

GRAHAM 

ROOKS 

OSBORNE 

WALLACE 

LOGAN 

GOVE 

TREGO 

ELLIS 

RUSSELL 

SR.  SOUTHWEST 

8>300 

10>800 

13>300 

18/300 

GREELEY 

WICHITA 

SCOTT 

LANE 

NESS 

HAMILTON 

KEARNY 

FINNEY 

HODGEMAN 

STANTON 

GRANT 

HASKELL 

GRAY 

FORD 

MORTON 

STEVENS 

SEWARD 

HEAOE 

CLARK 

NORTH  CENTRAL 

7>000 

9>100 

11/200 

lS/600 

JEWELL 

REPUBLIC 

MITCHELL 

CLOUD 

LINCOLN 

OTTAWA 

ELLSWORTH 

SALINE 

GOLDEN  BELT 

8#  100 

lOfSOO 

12/900 

17/800 

RUSH 

BARTON 

PAWNEE 

STAFFORD 

EDWARDS 

INDIAN  HILL 

8i000 

10>400 

12/700 

17/500 

KIOWA 

PRATT 

COMANCHE 

BARBER 

MID-STATE 

8  >200 

10>600 

13/000 

18/000 

RICE 

NC  PHERSON 

RENO 

. 

CHIKASKIA 

7>300 

9>S00 

11/600 

16/000 

KINGMAN 

HARPER 

SUMMER 

4736 
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nAXIHUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

;  PROGRAMS  IN 

KANSAS 

VERY  LON 

652 

LON 

MODERATE 

6REA/C0UHTY  50^  MEDIAN 

MEDIAN 

INCOME 

INCOME 

BLUE  STEM 

7^000 

9*100 

11*200 

15*600 

6REEHU000 

ELK 

CHAUTAUGUA 

CONLEY 

CENTRAL  PLAIN 

9>000 

11*700 

14*  300 

19*700 

HARVEY 

SEDGHICX 

BUTLER 

FLINT  HILLS 

7«iQ0 

9*300 

11*400 

15*600 

DICKINSON 

MORRIS 

MARION 

CHASE 

LYONS 

BIG  LAKE 

7»300 

9*500 

11*600 

16*000 

CLAY 

RILEY 

POHAHATOMIE 

GEARY 

MO-KAN 

7#4Q0 

9*700 

11*600 

16*300 

DONIPHAN 

ATCHISON 

MARC 

9»5Q0 

12*400 

.  14*900 

20*900 

LEAVENUORTH 

HYANDOTTE 

JOHNSON 

SOUUTHEAST 

6*500 

6*500 

11*200 

15*600 

UOODSEH 

ALLEN 

BOURBON 

NILSON 

NEOSHO 

CRANFORD 

MONTGOMERY 

LABETTE 

CHEROKEE 

IN  PROCESS 

6*200 

10*700 

13*  100 

16*100 

JEFFERSON 

SHAUNEE 

DOUGLAS 

OSAGE 

FRANKLIN 

MIAMI 

COFFEY 

ANDERSON 

LINN 
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HAXIHUH  ADJUSTED  INCOHES  FOR  RURAL  HOUSING  PROGRAMS  IN  KANSAS 


AREA/COUNTY 

VERY  LOU 

SDK  MEDIAN 

657. 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

UNORGANIZED 

6/700 

8/800 

11/200 

15/600 

UASHINGTON 

UABAUNSEE 

MARSHALL 

NEMAHA 

BROUN 

JACKSON 

MAXIMUN  ADJUSTED  INCONES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

KENTUCKY 

AREA/COUNTY 

VERY  LOU 

SOX  MEDIAN 

65  X 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

BARRON  RIVER 

5/800 

7/600 

9/300 

15/600 

ALLEN 

BARREN 

BUTLER 

EDMONSON 

HART 

LOGAN 

METCALFE 

MONROE 

■  SIMPSON 

UARREN 

BIG  SANDY 

5/200 

6/800  ■ 

9/300 

15/600 

FLOYD 

JOHNSON 

MAGOFFIN 

MARTIN 

PIKE 

BLUEGRASS  7#7Q0  10«100  12/300  17/000 

ANDERSON  BOURBON  BOYLE  CLARK  ESTILL 

FAYETTE  FRANKLIN  GARRARD  HARRISON  JESSAMINE 

LINCOLN  NAOldON  MERCER  NICHOLAS  POUELL 

SCOTT  NOOOFORO 


BUFFALO  TRACE 

6/000 

7/1800 

9/600 

'  15/600 

BRACKEN 

FLEMING 

LEUIS 

NASON 

ROBERTSON 

CUMBERLAND  V  4/600  6/000  9/300  15/600 

BELL  CLAY  HARLAN  JACKSON  KNOX 

LAUREL  ROCKCASTLE  UHITLEY 


FIVCO 

6/600 

8/600 

10/500 

15/600 

BOYD 

CARTER 

ELLIOTT 

GREENUP 

LAURENCE 

GATEUAY 

5/700 

7/400 

9/300 

15/600 

BATH 

MENIFEE 

MONTGOMERY 

MORGAN 

ROUAN 
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MAXIHUH  ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PROGRAMS  IN  KENTUCKY 


VERY  LOU 

652 

LOU 

MODERATE 

AREA/COUNTY 

502  MEDIAN 

MEDIAN 

INCOME 

INCOME 

GREEN  RIVER 

7/500 

9/800 

12/000 

16/500 

DAVIESS 

HENDERSON 

NC  LEAN 

OHIO 

UNION 

UEBSTER 

HANCOCK 

- 

KENTUCKIANA 

8/400 

11/000 

12/400 

18/500 

BULLITT 

HENRY 

JEFFERSON 

OLDHAM 

SHELBY 

SPENCER 

TRIMBLE 

KENTUCKY  R 

4/100 

5/300 

9/300 

15/600 

BREATHITT 

KNOTT 

LEE 

LESLIE 

LETCHER 

OUSLEY 

PERRY 

UOLFE 

■ 

LAKE  CUMBER 

5/100 

6/700 

9/300 

15/600 

ADAIR 

CASEY 

CLINTON 

CUMBERLAND 

GREEN 

HC  CREARY 

PULASKI 

RUSSELL 

TAYLOR 

UAYNE 

LINCOLN  TRAIL 

6/700 

8/800 

10/700 

15/600 

BRECKINRIDGE 

GRAYSON 

HARDIN 

LARUE 

MARION 

MEADE 

NELSON 

UASHINGTON 

NORTHERN 

8/500 

11/100 

12/400 

18/700 

BOONE 

CAMPBELL 

CARROLL 

GALLATIN 

GRANT 

KENTON 

OUEN 

PENDLETON 

PENNYRILE 

6/500 

8/500 

10/400 

15/600 

CALOUELL 

CHRISTIAN 

CRITTENDEN 

HOPKINS 

LIVINGSTON 

LYON 

MUHLENBERG 

TODD 

TRIGG 

MAXIMUM  ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PROGRAMS  IN  KENTUCKY 


''ERV  LOM  652 

AREA/COUNTY  502  MEDIAN  MEDIAN 


LOU 

INCOME 


MODERATE 

INCOME 


PURCHASE 

BALLARD 

HICKMAN 


6«9Q0 


CALLOUAY 

MARSHALL 


9^000 

CARLISLE 

MCCRACKEN 


11/000 

FULTON 


15/600 

GRAVES 
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MAXIHUH  ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

>  PROGRAMS  IN 

LOUISIANA 

AREA/COUNTY 

VERY  LOU 

502  MEDIAN 

652 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

ACADIANA 

6*000 

7*800 

9*600 

15*600 

ACADIA 

ST  MARTIN 

EVANGELINE 

ST  NARY 

IBERIA 

VERMILLION 

LAFAYETTE 

ST  LANDRY 

CENTRAL  REG 

5*800 

7*500 

9*300 

15*600 

AVOYELLES 

RAPIDES 

CATAHOULA 

VERNON 

CONCORDIA 

MINN 

GRANT 

LASALLE 

FLORIDA 

7*100 

9*200 

11*300 

15*700 

ASCENSION 
POINTE  COUPEE 

H  FELICIANA 

E  BATON  ROUGE 
ST  HELENA 

E  FELICIANA 
TANGIPAHOA 

IBERVILLE 

UASHINGTON 

LIVINGSTON 

U  BATON  ROUGf 

NORTHEAST 

5*400 

7*100 

9*300 

15*600 

CALDNELL 

MOREHOUSE 

N  CARROLL 

E  CARROLL 
OUACHITA 

FRANKLIN 

RICHLAND 

JACKSON 

TENSAS 

NAOISON 

UNION 

NORHUEST 

6*200 

8*000 

9*900 

15*600 

BIENVILLE 

LINCOLN 

BOSSIER 

NATCHITOCHES 

CADDO 

RED  RIVER 

CLAIBURNE 

SABINE 

DESOTA 

UEBSTER 

IMFERIAL  CAL 

7*000 

9*100 

11*200 

15*600 

ALLEN 

BEAUREGARD 

CALCASIEU 

CAMERON 

JEFF  DAVIS 

10*300 


TECHE 

ASSUMPTION 

TERREBONNE 


7*900 
LA  FOURCHE 


ST  CHAS 


12* 400 
ST  JANES 


17*400 
ST  JOHN 
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MAXIHUH  ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PROGRAMS  IN  LOUISIANA 


VERY  LOU  652  LOU  MODERATE 

AREA/COUNTY  502  MEDIAN  MEDIAN  INCOME-  INCOME 


HETRO’REG 

8/500 

11/100 

12/400 

18/700 

JEFFERSON 

ORLEANS 

PLAQUEMINES 

ST  BERNARD 

ST  TAMMANY 

MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

MAINE 

VERY  LOU 

AREA/COUNTY  502  MEDIAN- 

652 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

ANDROSCOGGIN 

7/500 

9/800 

12/000 

16/500 

AROOSTOOK 

6/300 

8/200 

11/200 

15/600 

CUMBERLAND 

7/700 

10/000 

12/300 

16/900 

FRANKLIN 

7/300 

9/500 

11/700 

16/100 

HANCOCK 

6/900 

9/000 

11/200 

15/600 

KENNEBEC 

8/100 

10/600 

12/900 

17/900 

KNOX 

6/700 

8/700 

11/200 

15/600 

LINCOLN 

7/000 

9/100 

11/200 

,  15/600 

OXFORD 

7/400 

9/600 

11/700 

16/200 

16^500 


PENOBSCOT 


7/500 


9iS00 


12/000 
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MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

MAINE 

VERY  LOW 

65Z 

LOW 

NODERATE 

AREA/COUNTY  50Z  MEDIAN 

MEDIAN 

INCOME 

INCOME 

PISCATQUIS 

6»600 

S»600 

11*200 

15*600 

SAGADAHOC 

7#  400 

9*700 

11*800 

16*300 

SOMERSET 

6>S00 

8*900 

11*200 

15*600 

WALDO 

GiSOO 

8*900 

11*200 

15*600 

WASHINGTON 

5«600 

7*300 

11*200 

15*600 

YORK 


7«700 


iOtlOO 


12«300 


17«000 
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HAXIHUH  ADJUSTED  INCOMES 

VERY  LOU 

AREfl/COUNTY  502  HEOXAN 

FOR  RURAL  HOUSING 

652 

MEDIAN 

PROGRAMS  IN 

LOU 

INCOME 

MARYLAND 

MODERATE 

INCOME 

LOWER  EASTERN  S 

7,700 

10,100 

12, 300 

17,000 

DORCHESTER 

UICOMICO 

UORCESTER 

SOMERSET 

UPPER  EAST  3 

7,900 

10,300 

12,600 

17,300 

KENT  . 

aUEEN  ANNES 

CAROLINE 

TALBOT 

UILHAPCO 

CECIL 

11,000 

14,300 

14,900 

24,200 

TRI-CTY  SOUTH 

CHARLES 

10,400 

CALVERT 

13,500 

ST  NARYS 

14,900 

22,800 

UASHXN6T0N 

N0NT60NERY 

13,000 

PRINCE  0E0R6ES 

16,900 

14,900 

28,600 

BALTXHORE-NP 

10,700 

13,900 

14,900 

23,500 

BALTIMORE 

HARFORO 

CARROLL 

HOUARO 

ANNE  ARUNDEL 

FREDERICK 

FREDERICK 

9,200 

12,000 

14,700 

20,300 

TRI-COUMTY-U 

7,600 

10,100 

12,400 

17,100 

OARRETT 

ALLE0ANY 

UASHINGTON 

MAXIMUM 

ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PROGRAMS 

IN  MASSACHUSETTS 

VERY  LOU 

652 

LOU 

MODERATE 

AREA/COUNTY  50Z  MEDIAN 

MEDIAN 

INCOME 

INCOME 

DISTRICT  1 

9,400 

12,300 

14,900 

20,700 

BERKSHIRE 

FRANKLIN 

HAMPSHIRE 

HAMPDEN 

UORCESTER 

DISTRICT  2 

9,300 

12,100 

14,900 

20,500 

MIDDLESEX 

ESSEX 

SUFFOLK 

NORFOLK 

BRISTOL 

PLYMOUTH 

BARNSTABLE 

DUKES 

NANTUCKET 
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MAXIHUH 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

MICHIGAN 

VERY  LOU 

652 

LOU 

MODERATE 

AREA/COUNTY  5QZ  MEDIAN 

MEDIAN 

INCOME 

INCOME 

REGION  1 

lirlOO 

14/500 

14/900 

24/500 

LIVINGSTON 

MACOMB 

MONROE 

OAKLAND 

ST  CLAIR 

HASHTENAH 

UAYNE 

REGION  2 

10/000 

13/000 

14/900 

21/900 

HILLSDALE 

JACKSON 

LENAUEE 

REGION  3 

9/700 

12/600 

14/900 

21/300 

BARRY 

BRANCH 

CALHOUN 

KALAMAZOO 

ST  JOSEPH 

REGION  4 

9/500 

12/300 

14/900 

20/800 

BERRIEN 

CASS 

VAN  BUREN 

REGION  5 

10/000 

13/000 

14/900 

22/000 

GENESEE 

LAPEER 

SHIAUASSEE 

REGION  6 

9/000 

12/700 

14/900 

21/500 

CLINTON 

EATON 

INGHAM 

REGION  7 

8/000 

11/500 

14/100 

19/400 

ARENAC 

BAY 

CLARE 

GLADUIN 

GRATIOT 

HURON 

IOSCO 

ISABELLA 

MIDLAND 

OGEMAU 

ROSECONNON 

SAGINAU 

SANILAC 

TUSCOLA 

REGION  a 

9/100 

11/900 

14/500 

20/100 

ALLEGAN 

IONIA 

KENT 

LAKE 

NASON 

MECOSTA 

MONTCALM 

NEUAYGO 

OSCEOLA 
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MOXIMUN  ADJUSTED  IMCOHES  FOR  RURAL  HOUSING  PROGRAMS  IN  MICHIGAN 


VERY  LOU  65;:  LOU  MODERATE 

AREA/COUNTY  SOZ  MEDIAN  MEDIAN  INCOME  INCOME 


REGION  9 

ALCONA 

OSCODA 

7/500 

ALPENA 

OTSEGO 

9/800 

CHEBOYGAN 
PRESQUE  ISLE 

12/000 

CRANFORD 

16/500 

MONTMORENCY 

REGION  ID 

7/900 

10/300 

12/700 

17/400 

ANTRIM 

BENZIE 

CHARLEVOIX 

EMMET 

GRAND  TRAVERSE 

KALKASKA 

LEELANAU 

MANISTEE 

MISSAUKEE 

UEXFORO 

REGION  11 

CHIPPEUA 

6/900 

LUCE 

9/000 

NACHINAC 

11/200 

15/600 

REGION  12 

S/000 

10/400 

12/800 

17/500 

*  ALGER 
SCHOOLCRAFT 

DELTA 

DICKINSON 

MARQUETTE 

MENOMINEE 

REGION  13 

6/600 

8/600 

11/200 

15/600 

BARAGA 

ONTONAGON 

GOGEBIC 

HOUGHTON 

IRON 

KEEUEENAU 

REGION  14 

MUSKEGON 

9/400 

OCEANA 

12/300 

OTTAHA 

14/900 

20/700 
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HAXIHUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

MINNESOTA 

VERY  LOU 

65  Z 

LOU 

MODERATE 

AREA/COUNTY  50Z  MEDIAN 

MEDIAN 

INCOME 

INCOME 

ROC  1 

7»200 

9>400 

11/500 

15/900 

KITTSON 

MARSHALL 

NORMAN 

PENNINGTON 

POLK 

REDLAKE 

ROSEAU 

R0C2 

6#2Q0 

8>000 

11/200 

15/600 

BELTRAMI 

CLEARUATER 

HUBBARD 

LK  OF  UOOOS 

MAHNOMEN 

ROC-3 

ft*200 

10>600 

13/ 100 

18/000 

AITKIN 

CARLTON 

COOK 

ITASCA 

KOOCHICHING 

LAKE 

ST  LOUIS 

ROC  4 

6f900 

9>000 

11/200 

15/600 

BECKER 

CLAY 

DOUGLAS 

GRANT 

‘  OTTER  TAIL 

POPE 

STEVENS 

TRAVERSE 

UILKIN 

ROC  5 

6  >500 

8>400 

11/200 

15/600 

CASS 

CROU  UIN6 

MORRISON 

TODD 

UADENA 

RDC  VI-E 

7/500 

9/700 

12/000 

16/400 

KANDIYOHI 

MC  LEOD 

MEEKER 

RENVILLE 

ROC  VI-U 

6/500 

8/400 

11/200 

15/600 

BIG  STONE 

CHIPPEUA 

LAC  QUI  PARLE 

SHIFT 

YELLOU  MEDICINE 

ROC  VII-E 

8/800 

11/500 

14/100 

19/400 

CHISASO 

ISANTI 

KANABEC 

MILLE  LACS 

PINE 
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M9X1HUH 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

i  PROGRAMS  IN 

MINNESOTA 

VERY  LOU 

652 

LOU 

MODERATE 

AREA/COUHTY  507.  HEOIAN 

MEDIAN 

INCOME 

INCOME 

ROC  VII-H 

9/200 

12/000 

14/700 

20/300 

BENTON 

SHERBURNE 

STEARNS 

URIGHT 

ROC  VIII 

7/200 

9/400 

11/SOO 

1S/9Q0 

COTTONWOOD 

JACKSON 

LINCOLN 

LYON 

MURRAY 

NOBLES 

PIPESTONE 

REOUOOD 

ROCK 

ROC  IX 

8/000 

10/400 

12/ 800 

17/600 

BLUE  EARTH 

BROUN 

FARIBAULT 

LESUEUR 

MARTIN 

NICOLL 

SIBLEY 

UASECA 

UATONUAN 

ROC  X 

8/900 

11/600 

14/200 

19/500 

DODGE 

FILHORE 

FREEBORN 

GOODHUE 

HOUSTON 

HOUER 

OLMSTED 

RICE 

STEELE 

UABASHA 

WINONA 

ROC  XI 

11/300 

14/700 

14/900 

24/900 

ANOKA 

CARVER 

DAKOTA 

HENNEPIN 

RAMSEY 

SCOTT 

UASHINGTON 
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MRXIHUH 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

MISSISSIPPI 

' 

VERY  LOU 

6S7. 

LOU 

MODERATE 

AREA/COUNTY  SQZ  HEDIAN 

MEDIAN 

INCOME 

INCOME 

30UTHWE3T 

4/900 

6/400 

9/300 

15/600 

CLAIBORNE 

JEFFERSON 

ADAMS 

FRANKLIN 

UILKINSON 

AHITE 

PIKE 

UALTHALL 

LINCOLN  . 

LAURENCE 

CENTRAL 

6/400 

8/300 

10/200 

15/600 

VAZOO 

MADISON 

UARREN 

HINDS 

COPIAH 

RANKIN 

SIMPSON 

NORTH  CENTRAL 

4/700 

6/200 

9/300 

15/600 

VALOBUSHA 

GRENADA 

LEFLORE 

CARROLL 

MONTGOMERY 

HOLMES 

ATTALA 

’ 

SOUTH  DELTA 

4/400 

5/700 

9/300 

15/600 

1 

BOLIVAR 

HUMPHREYS 

SHARKEY 

ISSAQUENA 

UASHIN6T0N 

SUNFIOUER 


NORTH  DELTA 

COAHOMA 

TATE 

5/000 

DE  SOTO 

TUNICA 

6/500 

QUITMAN 

9/300 

PANOLA 

15/600 

TALLAHATCHIE 

NORTH  EAST 

5/500 

7/200 

9/300 

15/600 

ALCORN 

BENTON 

MARSHALL 

PRENTISS 

TIPPAH 

TISHOMINGO 

THREE  RIVER 

5/800 

7/500 

9/300 

15/600 

CALHOUN 

CHICKASAU 

ITAUAMBA 

LAFAYETTE 

LEE 

PONTOTOC 

MONROE 

UNION 
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HAXIHUH 

ADJUSTED  INCOMES 

FOR  RURAL  i 

HOUSING  PROGRAMS  IN 

MISSISSIPPI 

VERY  LOU 

65Z 

LOU 

MODERATE 

AREfl/COUNTY  502  MEDIAN 

MEDIAN 

INCOME 

INCOME 

GOLDEN  TRI 

5/600 

7/300 

9/300 

15/600 

CLAY 

LOWNDES 

CHOCTAW 

OKTIBBEHA 

NOXUBEE 

UEBSTER 

WINSTON 

EAST  CENTRAL 

5/200 

6/700 

9/300 

15/600 

CLARKf 

JASPER 

LEAKE 

KEMPER 

LAUDERDALE 

NEWTON 

NESHOBA 

SMITH 

SCOTT 

SOUTHERN 

6/100 

8/000 

9/800 

15/600 

COVINGTON 

JONES 

WAYNE 

JEFF  DAVIS 

MARION 

LAMAR 

FORREST 

PERRY 

GREENE 

GEORGE 

STONE 

PEARL  RIVER 

JACKSON 

HARRISON 

HANCOCK 

Federal  Register  /  Vol.  46,  No.  12  /  Monday,  January  19, 1981  /  Rules  and  Regulations 

4749 

HAXIMUH  ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

MISSOURI 

VERY  LOW 

65  Z 

LOW 

MODERATE 

AREA/COUNTY 

5QZ  NEDIAN 

NEDIAN 

INCOME 

INCOME 

LAKE  OF  OZARKS 

S^SQO 

7»5Q0 

9/300 

15/600 

CANDEN 

LACLEDE 

HILLER 

MORGAN 

PULASKI 

HARK  TWAIN 

6<9Q0 

9/000 

11/000 

15/600 

LEWIS 

NACON 

MARION 

MONROE 

PIKE 

RALLS 

RANDOLPH 

SHELBY 

OZARK  FOOTHILLS 

4i900 

6/40JD 

9/300 

15/600 

BUTLER 

CARTER 

REYNOLDS 

RIPLEY 

WAYNE 

•  OZARK  GATEWAY 

6^00 

7/900 

9/700 

15/600 

BARTON 

JASPER 

NC  DONALD 

NEWTON 

SHOW-NE 

7»0Q0 

9/100 

11/200 

15/600 

JOHNSON 

LAFAYETTE 

PETTIS 

SO.  CENT.  OZARK 

4«ftQ0 

6/200 

9/300 

15/600 

DOUGLAS 

HOWELL 

OREGON 

OZARK 

SHANNON 

♦ 

TEXAS 

WRIGHT 

SOUTHEAST 

S^BQO 

6/900 

10/ 900 

15/600 

BOLLINGER 

CAPE  GIRARDEAU 

IRON 

NADISON 

PERRY 

ST  FRANCOIS 

ST  GENEVIEVE 

SOUTHWEST 

6»000 

7/800 

9/600 

15/600 

BARRY 

CHRISTIAN 

DADE 

DALLAS 

GREENE 

LAWRENCE 

POLK 

STONE 

TANEY 

WEBSTER 

\ 
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. MAXIMUM 

ADJUSTED  INCOMES 

FOR- RURAL  HOUSING 

i  PROGRAMS  IN 

MISSOURI 

VERY  LOU 

657. 

LOU 

MODERATE 

AREA/COUNTY  SOX  MEDIAN 

MEDIAN 

INCOME 

INCOME 

KAYSINGER  B 

S/3Q0 

6/900 

9/300 

lS/600 

BATES 

BENTON 

CEDAR 

HENRY 

HICKORY 

ST  CLAIR 

VERNON 

GREEN  HILLS 

S«600 

7/300 

9/300 

lS/600 

CALDUELL 

DAVIESS 

GRUNDY 

HARRISON 

LINN 

LIVINGSTON 

MERCER 

PUTNAN 

SULLIVAN 

BOOTHEEL 

S/400 

7/000 

9/300 

lS/600 

DUNKLIN 

MISSISSIPPI 

NEW  MADRID 

PEMISCOT 

SCOTT 

STODDARD 

NORTHWEST 

6»100 

7/900 

9/700 

15/600 

ATCHISON 

GENTRY 

HOLT 

NODAWAY 

WORTH 

NORTHEAST 

6»0Q0 

7/800 

9/600 

lS/600 

ADAIR 

CLARK 

KNOX 

SCHUYLER 

SCOTLAND 

MO-KAN 

7/100 

9/200 

11/300 

15/700 

ANDREW 

BUCHANAN 

CLINTON 

OE  KALB 

VALLEY-REGION 

6/400 

8/400 

10/200 

lS/600 

CARROLL 

CHARITON 

SALINE 

MID-MISSOURI 

8/000 

10/400 

12/400 

17/SOO 

AUDRAIN 

BOONE 

CALLAWAY 

COLE 

COOPER 

HOWARD 

MONITEAU 

OSAGE 
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HAXIMUH  ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

MISSOURI 

VERY  LOU 

6SZ 

LOU 

MODERATE 

AREA/COUNTY 

SOZ  HEDIAN 

MEDIAN 

INCOME 

INCOME 

HERANEC 

6»5QO 

8»400 

10/400 

lS/600 

CRANFORD 

DENT 

GASCONADE 

MARIES 

PHELPS 

NASHIN6T0N 

• 

E-N  GATENAY 

lOfOOO 

13«000 

12/400 

,  22/000 

ST  LOUIS  CITY 

JEFFERSON 

ST  CHARLES 

ST  LOUIS 

FRANKLIN 

MIO-AHERICA 

9f900 

12# 900 

12/ 400 

21/700 

CASS 

CLAY 

JACKSON 

PLATTE 

RAY 

BOONSLICX 

7iS00 

9#700 

11/900 

16/400 

MONTGOMERY 

LINCOLN 

HARREN 
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MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

MONTANA 

VERY  LOM 

652 

LOM 

MODERATE 

AREA/COUNTY  50Z  MEDIAN 

MEDIAN 

INCOME 

INCOME 

DISTRICT  1 

7/500 

9/800 

12/000 

16/500 

DANIELS 

PHILLIPS 

ROOSEVELT 

SHERIDAN 

VALLEY 

DISTRICT  2 

7/700 

10/000 

12/200 

16/900 

DAMSON 

GARFIELD 

NC  CONE 

PRAIRIE 

RICHLAND 

MIBAUX 

- 

DISTRICT  3 

7/100 

9/300 

11/400 

15/800 

CARTER 

CUSTER 

FALLON 

PONDER  RIVER 

ROSEBUD 

TREASURE 

DISTRICT  4 

7/600 

9/900 

12/200 

16/800 

BLAINE  1 

HILL 

LIBERTY 

DISTRICT  5 

7/600 

9/900 

12/100 

16/700 

CASCADE 

CHOUTEAU 

GLACIER 

PONDERA 

TETON 

TOOLE 

DISTRICT  6 

7/100 

9/300 

11/300 

15/700 

FERGUS 

GOLDEN  VALLEY 

JUDITH  BASIN 

PETROLEUM 

UHEATLANO 

DISTRICT  7 

7/000 

9/100 

11/200 

15/600 

BIG  HORN 

CARBON 

STILLNATER 

SHEET  GRASS 

YELLONSTONE 

DISTRICT  8 

8/500 

11/100 

13/600 

18/700 

BROAOHATER 

JEFFERSON 

LEU1S6CLARK 
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MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

MONTANA 

VERY  LOU 

AREA/COUNTY  50Z  MEDIAN 

652 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

DISTRICT  9 

7/500 

9/700 

11/900 

16/400 

GALLATIN 

MEAGHER 

PARK 

DISTRICT  10 

7/600 

9/900 

12/ 100 

16/700 

FLATHEAD 

LAKE 

LINCOLN 

SANDERS 

DISTRICT  11 

7/700 

10/000 

12/ 200 

16/900 

MINERAL 

MISSOULA 

RAVALLI 

DISTRICT  12 

7/500 

9/600 

12/  000 

16/500 

BEAVERHEAD 
SILVER  BOH 


DEER  LODGE 


GRANITE 


NADISON 


POUELL 
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HAXIHUH 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

;  PROGRAMS  IN 

NEBRASKA 

VERY  LOU 

657. 

LOU 

MODERATE 

AREA/COUNTY  50Z  MEDIAN 

MEDIAN 

INCOME 

INCOME 

SCOTTSBLUFF 

7»400 

9/700 

11/800 

16/300 

SIOUX 

DAUES 

SHERIDAN 

BOX  BUTTE 

^  SCOTTS  BLUFF 

MORRILL 

GARDEN 

BANNER 

CHEYENNE 

DEUEL 

KIMBALL 

• 

AINSUORTH 

BiIOO 

7/900 

11/200 

15/600  ^ 

CHERRY 

KEYA  PAHA 

BOYD 

BROUN 

ROCK 

HOLT 

BLAINE 

LOUP 

GARFIELD 

UHEELER 

CUSTER 

VALLEY 

GREELEY 

SHERMAN 

NORTH  PLATTE 

7»400 

9/600 

11/700 

16/200 

GRANT 

HOOKER 

THOMAS 

ARTHUR 

NC  PHERSON 

LOGAN 

KEITH 

LINCOLN 

PERKINS 

CHASE 

HAYES 

FRONTIER 

GOSPER 

DUNDY 

HITCHCOCK 

RED  NILLOH 

OAUSON 

KEARNEY 

7»400 

9/700 

11/900 

16/300 

HONARD 

NARRICK 

BUFFALO 

HALL 

HAMILTON 

PHELPS 

KEARNEY 

ADAMS 

CLAY 

FURNAS 

HARLAN 

FRANKLIN 

UEBSTER 

NUCKOLLS 

NORFOLK 

7/100 

9/200 

11/300 

15/700 

KNOX 

CEDAR 

DIXON 

DAKOTA 

THURSTON 

CUNING 

BURT 

ANTELOPE 

PIERCE 

UAYNE 

BOONE 

MADISON 

PLATTE 

COLFAX 

NANCE 

STANTON 

OMAHA 

8/900 

11/600 

14/200  . 

19/600 

DODGE 

UASHINGTON 

DOUGLAS 

SAUNDERS 

SARPY 

CASS 

OTOE 
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MAXIMUM  ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PROGRAMS  IN  NEBRASKA 


4755 


AREA/COUNTY 

VERY  LOU 

50%  MEDIAN 

65% 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

LINCOLN 

7.600 

9.900 

12.100 

16.700 

BUTLER 

LANCASTER 

JOHNSON 

POLK 

SALINE 

PAUNEE 

YORK 

THAYER 

RICHARDSON 

SEUARD 
.  JEFFERSON 
NEMAHA 

FILLMORE 
-  GAGE 

MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING  PROGRAMS  IN 

NEVADA 

VERY  LON 

AREA/COUNTY  507.  MEDIAN 

65% 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

DISTRICT  6 

6.100 

10.500 

12.900 

17.800 

HUMBOLDT 

NHITE  PINE 

PERSHING 
'  NYE 

LANDER 

ELKO 

EUREKA 

DISTRICT  7 

9.400 

12.200 

14.900 

20.600 

NA3H0E 

CHURCHILL 

STOREY 

MINERAL 

CARSON  CITY 
ESMERALDA 

DOUGLAS 

CLARK 

LYON 

LINCOLN 

MAXIMUM  ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PROGRAMS  IN  NEU  HAMPSHIRE 


AREA/COUNTY 

VERY  LOU 

50%  MEDIAN 

65% 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

DISTRICT  III  VE 

7.800 

10.200 

12. 500 

17.200 

COOS 

CARROLL 

GRAFTOM 

BELKNAP 

SULLIVAN 

DISTRICT  IV  VER 

8.700 

11.400 

13.900 

19.200 

CHESHIRE 

HILLSBORO 

MERRIMACK 

ROCKINGHAM 

STRAFFORD 
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H6XIHUM  ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

NEU  JERESY 

VERY  LOU 

65Z 

LOU 

MODERATE 

AREfl/COUNTY 

SOZ  MEDIAN 

MEDIAN 

INCOME 

INCOME 

DISTRICT  1 

10^900 

14*200 

14*900 

23*900 

BERGEN 

ESSEX 

HUDSON 

HUNTERDON 

MERCER 

MIDDLESEX 

NORRIS 

PASSAIC 

SOHNERSET 

SUSSEX 

UNItlN 

UARREN 

DISTRICT  11 

9>7Q0 

12*600 

14*900 

21*300 

ATLANTIC 

BURLINGTON 

CAPE  NAY 

NONNOUTH 

OCEAN 

DISTRICT  111 

lOflOO 

13*200 

14*900 

22*300 

CAMDEN 

CUMBERLAND 

GLOUCESTER 

SALEM 

• 

MAXIMUM  ADJUSTED  INCOMES 

FOR  RURAL  HOUSING  PROGRAMS  IN 

NEU  MEXICO 

VERY  LOU 

65Z 

LOU 

MODERATE 

AREA/COUNTY 

5QZ  MEDIAN 

MEDIAN 

INCOME 

INCOME 

SAM  JUAN 

6«BQ0  . 

0*900 

11*200 

15*600 

SAM  JUAN 

NC  KINLEY 

NORTH  CENTRAL 

SilOO 

6*700 

11*200 

15*600 

COLFAX 

NORA 

RIO  ARRIBA 

SAN  NIGUEL 

SANTA  FE 

TAOS 

MID  RIO  GRANDE 

0*000 

10*400 

12* 000 

17*600 

BERNALILLO 

LOS  ALNOS 

SANDOVAL 

TORRANCE 

VALENCIA 

EASTERN  PL8 

5*000 

7*600 

11*200 

15*600 

■ 

CURRY 

OE  BACA 

GUADALUPE 

HARDING 

QUAY 

ROOSEVELT 

UNION 

SOUTH  NEST 

6*500 

0*400 

11*200 

15*600 

CATRON 

GRANT 

HIDALGO 

LUNA 

SOUTHEASTERN 

7*100 

9*20tf 

11*300 

15*700 

CHAVES 

EDDY 

LEA 

LINCOLN 

OTERO 

1  SOUTH  RIO  GRAND  6«I00 

0*000 

11*200 

15*600 

1  DONA  ANA 

SIERRA 

SOCORRO 
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MAXIMUM  ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PROGRAMS  IN  NEN  YORK 


VERY  LON 

65Z 

LON 

MODERATE 

AREA/COUNTY 

SOZ  MEDIAN 

MEDIAN 

INCOME 

INCOME 

DISTRICT  1 

10^600 

13*800 

14*900 

23*400 

ALLEGANY 

CATTARAUGUS 

CHAUTAUQUA 

ERIE 

NIAGARA 

DISTRICT  2 

9*200 

11*900 

14*700 

20*200 

GENESEE 

LIVINGSTON 

MONROE 

ONTARIO 

ORLEANS 

SENECA 

UAYNE 

HYONING 

YATES 

DISTRICT  3 

7*700 

10*100 

12*300 

17*000 

BROOME 

CHEMUNG 

CHENANGO 

DELAHARE 

OTSEGO 

SCHUYLER 

STEUBEN 

TIOGA 

TOMPKINS 

DISTRICT  4 

7*800  . 

10*200 

i2*S00 

17*200 

CAYUGA 

CORTLAND 

MADISON  1 

ONEIDA 

ONONDAGA 

OSUEGO 

HERKIMER 

DISTRICT  5 

10*000 

13*000 

14*900 

22*000 

FRANKLIN 

JEFFERSOM 

LEHIS 

ST  LAURENCE 

• 

DISTRICT  7 

10*400 

13*600 

14*900 

22*900  . 

ALBANY 

RENSSELAER 

COLUMBIA 

SARATOGA 

FULTON 

SCHENECTADY 

GREENE 

SCHOHARIE 

MONTGOMERY 

DISTRICT  8 

8*800 

11*500 

14* 100 

19*400 

DUTCHESS 

SUFFOLK 

NASSAU 

SULLIVAN 

ORANGE 

ULSTER 

PUTNAM 

HESTCHESTER 

ROCKLAND 

DISTRICT  6  t«400  10^900  13«40Q  18#400 

CLINTON  ESSEX  HAMILTON  HARREN  UASHIN6T0N 
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MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING  PROGRAMS  IN 

NORTH  CAROLINA 

VERY  LOU 

65Z 

LOU 

MODERATE 

AREA/COUNTY  50Z  MEDIAN 

MEDIAN 

INCONE 

INCOME 

DISTRICT  A 

6/100 

6/000 

9/600 

15/600 

MACON 

SWAIN 

CLAY 

CHEROKEE 

GRAHAM 

JACKSON 

HAYWOOD 

DISTRICT  B 

7/400 

9/700 

11/600 

16/300 

BUNCOMBE 

TRANSYLVANIA 

HENDERSON 

HADISON 

DISTRICT  C 

7/300 

9/500 

11/600 

16/000 

HC  DOHELL 

POLK 

RUTHERFORD 

CLEVELAND 

DISTRICT  D 

5/700 

7/500 

9/300 

15/600 

YANCEY 

ASHE 

ALLEGHANY 

AVERY 

MITCHELL 

NATAUGA 

WILKES 

DISTRICT  E 

6/000 

10/400 

12/400 

17/500 

ALEXANDER 

CALDWELL 

BURKE 

CATAWBA 

DISTRICT  F 

6/900 

11/600 

12/400 

19/600 

STANLY 

MECKLENBURG 

CABARRUS 

GASTON 

LINCOLN 

UNION 

ROWAN 

TREOELL 

DISTRICT  6 

6/700 

11/300 

12/400 

19/100 

ALAMANCE 

GUILFORD 

RANDOLPH 

DAVIDSON 

ROCHINGHAN 

CASWELL 

DISTRICT  H 

6/500 

6/500 

10/400 

15/600 

MOORE 

RICHNONO 

NONTGOHERY 

ANSON 

PACE  56 
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MAXIMUH  ADJUSTED  INCOMES 

FOR  RURAL  HOUSINO 

PROGRAMS  IN 

NORTH  CAROLINA 

VERY  LON 

65Z 

LON 

MODERATE 

AREA/COUNTY 

50Z  MEDIAN 

MEDIAN 

INCOME 

INCOME 

DISTRICT  I 

a«400 

11*000 

12*400 

18*500 

STOKES 

SURRY 

FORSYTH 

DAVIE 

YADKIN 

DISTRICT  J 

8*200 

10*700 

12*400 

18*100 

DURHAM 

JOHNSTON 

ORANSE 

CHATHAM 

HAKE 

LEE 

DISTRICT  K 

6*300 

8*200 

10*000 

15*600 

VANCE 

FRANKLIN 

6RANV1LLE 

PERSON 

UARREN 

DISTRICT  L 

6*100 

7*900 

9*700 

15*600 

HALIFAX 

NORTHAMPTON 

,  NASH 

EDGECOMBE 

HILSON 

DISTRICT  N 

6*800 

8*900 

10*900 

15*600 

SAMPSON 

CUNBERLAND 

• 

HARNETT  - 

DISTRICT  N 

6*000 

7*800 

9*600 

15*600 

BLADEN 

SCOTLAND 

ROBESON 

HOKE 

DISTRICT  0 

7*100 

9*200 

11*300 

15*700 

BRUNSUICX 

PENDER 

NEH  HANOVER 

COLUMBUS 

DISTRICT  P 

6*700 

8*^0 

10*700 

15*600 

CARTERET 

NAYHE 

ONSLOH 

DUPLIN 

LENOIR. 

CRAVEN 

PANLICO 

6REENE 

JONES 
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HAXIHUH  ADJUSTED  INCOHES  FOR  RURAL  HOUSING  PROGRAMS  IN  NORTH  CAROLINA 


VERY  LOU 

65  Z 

LOU 

MODERATE 

AREA/COUNTY 

SOZ  MEDIAN 

MEDIAN 

INCOME 

INCOME 

DISTRICT  Q 

6#  000 

7.800 

9.600 

15.600 

PITT 

BEAUFORT 

MARTIN 

BERTIE 

HERTFORD 

DISTRICT  R 

6<500 

8.400 

10.400 

15.600 

TYRRELL 

CAMDEN 

CURRITUCK 

PASQUOTANK 

CHOUAM 

GATES 

PERQUIMANS 

UASHINGTON 

HYDE 

DARE 

MAXIMUM  ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

NORTH  DAKOTA 

VERY  LOU 

65  Z 

LOU 

MODERATE 

AREA/COUNTY 

SOZ  MEDIAN 

MEDIAN 

INCOME 

INCOME 

DISTRICT  1 

7.900 

10.300 

12.600 

17.300 

DIVIDE 

MC  KENZIE 

UILLIANS 

DISTRICT  2 

7.400 

9.600 

11.800 

16.200 

BURKE 

MOUNTRAIL 

RENVILLE 

BOTTINEAU 

HARD 

MC  HENRY 

PIERCE 

DISTRICT  3 

6.800 

8.800 

11.200 

15.600 

ROLETTE 

TOUNER 

CAVALIER 

BENSON 

RAMSEY 

EDDY 

DISTRICT  4 

7.600 

9.900 

12.200 

16.800 

PEMBINA 

UALSH 

NELSON 

GRAND  FORKS 

DISTRICT  5 

7.700 

10.000 

12.200 

16.900 

STEELE 

TRAILL 

CASS 

RANSOM 

SARGENT 

RICHLAND 

DISTRICT  6 

7.300 

9.500 

11.700 

16.100 

UELLS 

FOSTER 

GRIGGS 

STUTSMAN 

BARNES 

LOGAM 

LA  MOURE 

MC  IMTOSH 

DICKEY 

DISTRICT  7 

7.100 

9.300 

11.300 

15.700 

MC  LEAN 

SHERIDAN 

MERCER 

OLIVER 

BURLEIGH 

NORTON 

GRANT 

EMMONS 

SIOUX 

KIDDER 
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HAXIHUH  ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PROGRAMS  IN  NORTH  DAKOTA 


AREA/COUNTY 

VERY  LOU 

50Z  MEDIAN 

657. 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

DISTRICT  8 

7/000 

9/100 

11/200 

15/600 

ADANS 

BILLINGS 

GOLDEN  VALLEY 

BOUNAN 

SLOPE 

DUNN 

HETTINGER 

STARK 

MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING  PROGRAMS  IN 

OHIO 

VERY  LOU 

AREA/COUNTY  50Z  MEDIAN 

65Z 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

DISTRICT  1 

9/300 

12/100 

14/800 

20/400 

UILLIANS 

SENECA 

HENRY 

AUGLAIZE 

UOOD 

FULTON 

HANCOCK 

OEFIANCE 

MERCER 

LUCAS 

UYANOOT 

PAULDING 

SHELBY 

OTTAUA 

HARDIN 

VAN  UERT 
DARKE 

SANDUSKY 

PUTNAN 

ALLEN 

MIAMI 

DISTRICT  11 

9/200 

12/000 

14/700 

20/300 

PREBLE 

UARREN 

HIGHLAND 

MONTGOMERY 

CLINTON 

PIKE 

GREENE 

HAMILTON 

ADANS 

FAYETTE 

CLERMONT 

SCIOTO 

BUTLER 

BROUN 

DISTRICT  III 

9/700 

12/600 

14/900 

21/300 

ASHTABULA 

ERIE 

TRUMBULL 

STARK 

CRAUFORD 

LAKE 

HURON 

NOHONING 

UAYNE 

GEAUGA 

MEDINA 

COLUMBIANA 

HOLMES 

CUYAHOGA 

SUMMIT 

CARROLL 

ASHLAND 

LORAINE 

PORTAGE 

JEFFERSON 

RICHLAND 

DISTRICT  4 

7/500 

9/800 

12/ 000 

16/500 

TUSCARAUAS 

NOBLE 

VINTON 

HARRISON 

MONROE 

JACKSON 

GUERNSEY 

MORGAN 

HEIGS 

BELMONT 

UASHINGTON 

GALLIA 

MUSKINGUM 

ATHENS 

LAURENCE 

DISTRICT  5 

8/600 

11/200 

13/700 

18/900 

LOGAN 

COSHOCTON 

MADISON 

HOCKING 

UNION 

LICKING 

FRANKLIN 

ROSS 

MARION 

DELAUARE 

PICKAUAY 

NORROU 

CHAMPAIGN 

FAIRFIELD 

KNOX 

CLARK 

PERRY 
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MAXIHUM  ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

i  PROGRAMS  IN 

OKLAHOMA 

VERY  LON 

65Z 

LON 

MODERATE 

AREA/COUNTY 

SOZ  MEDIAN. 

‘  MEDIAN 

INCOME 

INCOME 

KEDDO 

5/500 

7/100 

9/300 

15/600 

PITTSBUR6 

HASKELL 

LE  FLORE 

LATIMER 

PUSHMATAHA 

CHOCTAU 

NC  CURTAIN 

SODA 

6/000 

7/600 

9/500 

15/600 

GARVIN 

PONTOTOC 

COAL 

CARTER 

MURRAY 

JOHNSTON 

ATOKA 

LOVE 

MARSHALL 

BRYAN 

OEDA 

7/400 

9/600 

11/600 

16/200 

CIMARRON 

TEXAS 

BEAVER 

HARPER 

ELLIS 

MOODS 

NOOONARO 

OENEY 

NODA 

7/500 

9/700 

12/000 

16/400 

ALFALFA 

GRANT 

KAY 

MAJOR 

GARFIELD 

NOBLE 

BLAINE 

KINGFISHER 

AGOC 

9/100 

11/900 

12/400 

20/100 

CANADIAN 

LOGAN 

OKLAHOMA 

CLEVELAND 

ASCOG 

6/300 

6/200 

.  10/100 

15/600 

CADDO 

GRADY 

NC  CLAIM 

COMANCHE  . 

STEPHENS 

TILLMAN 

COTTON 

JEFFERSON 

EODD 

5/600 

7/600 

9/300 

15/600 

OKMULGEE 

NC  INTOSH 

NAGONER 

MUSKOGEE 

CHEROKEE 

ADAIR 

SEQUOYAH 
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MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

OKLAHOMA 

VERY  LOU 

65  X 

LOU 

MOOERATE 

AREA/COUNTY  SOX  MEDIAN 

MEDIAN 

INCOME 

INCOME 

COEDO 

6»600 

8/600 

lO/SOO 

15/600 

PAUNEE 

PAYNE 

LINCOLN 

POTTAUATOMIE 

SEMINOLE 

OKFUSKEE 

HUGHES 

SUOOA 

6»400 

8/100 

10/200 

15/600 

ROGER  HILLS 

CUSTER 

BECKHAM 

UASHITA 

HARMON 

GREER 

KIOUA 

JACKSON 

INCOG 

9»000 

11/700 

12/ 400 

19/800 

CREEK 

TULSA 

OSAGE 

NECO 

S>500 

7/200 

9/300 

15/600 

UASHINGTON 

NEUATTA 

GRAI6 

OTTAUA 

ROGERS 

MAYES 

OELAUARE 
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HAXIMUH 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

OREGON 

VERY  LOU 

65Z 

LOU 

MODERATE 

AREA/COUNTY  50Z  MEDIAN 

MEDIAN 

INCOME 

INCOME 

DISTRICT  1 

8«2Q0 

10/700 

1I>100 

18/100 

CLATSOP 

TILLAMOOK 

DISTRICT  2 

9^600 

12/500 

14/900 

21/100 

CLACKAMAS 

COLUMBIA 

MULTNOMAH 

U^SHINGTON 

DISTRICT  3 

8/200 

10/700 

13/ 100 

18/100 

MARION 

POLK 

YAMHILL 

DISTRICT  4 

8/200 

10/600 

13/000 

18/000 

BENTON 

LIMCOLM 

LINK 

DISTRICT  5 

8/600 

11/200 

13/ 700 

18/900 

LANE 

DISTRICT  6 

7/800 

10/200 

12/  SOO 

17/200 

DOUGLAS 

1 

DISTRICT  7 

8/000 

10/400 

12/ 800 

17/600 

COOS 

CURRY 

DISTRICT  8 

7/300 

9/500 

11/700 

16/100 

JACKSON 

JOSEPHINE 
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MAXIHUM  ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PROGRAMS  IN  OREGON 


VERY  LOU 

65Z 

LOU 

MODERATE 

AREA/COUNTY 

50 Z  MEDIAN 

MEDIAN 

INCOME 

INCOME 

DISTRICT  9 

Si  000 

10i400 

12i SOO 

17i600 

HOOD  RIVER 

SHERMAN 

UASCO 

DISTRICT  10 

Si  100 

lOiSOO 

12i  900 

17i900 

CROOK 

OESCHUTES 

JEFFERSON 

DISTRICT  11 

7iS00 

10i200 

12i500 

17i200 

KLAMATH 

LAKE 

DISTRICT  12 

7i7a0 

IffilOO 

12i300 

17i0Q0 

GILLIAM 

GRANT 

NORRON 

UMATILLA 

UHEELER 

1 

DISTRICT  13 

7i600 

9i900 

12i  100 

ISiSQO 

BAKER 

UNION 

HALLOUA 

DISTRICT  14 

7iSQ0 

10i200 

12i500 

17i2Q0 

HARNEY 

MALHEUR 
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HAXIHUH  ADJUSTED  INCOMES 

FOR  RURAL  HOUSING  PROGRAMS  IN 

PENNSYLVANIA 

VERY  LOU 

657. 

LOU 

MODERATE 

AREA/COUMTY 

5QZ  MEDIAN 

MEDIAN 

INCOME 

INCOME 

N0RTHUE5TERN 

8^000 

10/400 

12/800 

17/600 

CLARION 

CRAWFORD 

ERIE 

FOREST 

LAURENCE 

MERGER 

VENANGO 

WARREN 

SOUTHWESTERN 

8/500 

11/100 

13/600 

18/700 

ALLEGHENY 

ARMSTRONG 

BEAVER 

BUTLER 

FAYETTE 

GREENE 

INDIANA 

WASHINGTON 

WESTMORELAND 

NORTH  CENTRAL 

7/200 

9/300 

11/500 

15/900 

CAMERON 

CLEARFIELD 

ELK 

JEFFERSON 

NC  KEAN 

POTTER 

SO.  ALLEGHENIES 

.  7/900 

10/300 

12/700 

17/400 

BEDFORD 

BLAIR 

CAMBRIA 

FULTON 

HUNTINGDON 

SOMERSET 

SED-COG 

7/600 

9/900 

12/100 

16/800 

!  CENTRE 

CLINTON 

COLUMBIA 

JUNIATA 

LYCOMING 

MIFFLIN 

NORTHUMBERLAND 

MONTOUR 

SNYDER 

UNION 

NORTHERN  TIER 

7/600 

9/900 

12/100 

16/800 

1  BRADFORD 

SULLIVAN 

SUSQUEHANNA 

TIOGA 

WYOMING 

NORTHEASTERN 

7/600 

9/900 

12/100 

16/800 

CARBON 

SCHUYLKILL 


LACXAUAMNA 

UAYME 


LUZERHE 


HOMROE 


PIKE 
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HAXIHUH 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

PENNSYLVANIA 

VERY  LOU 

65  Z 

LOU 

MODERATE 

flREfl/COUMTY  SOZ  MEDIAN 

MEDIAN 

INCOME 

INCOME 

DEL  VALLEY 

10»100 

13^200 

14/900 

22/300 

BUCKS 

CHESTER 

OELAUARE 

NONGONERY 

PHILADELPHIA 

BERKS 

LEHIGH 

NORTHAMPTON 

CAPITAL  REG 

9»SQ0 

12/300 

14/900 

20/600 

ADAMS 

CUMBERLAND 

DAUPHIN 

LANCASTER 

LEBANON 

PERRY 

YORK 

FRANKLIN 

MAXIMUM  ADJUSTED  INCOMES  FOR 

RURAL  HOUSING 

PROGRAMS  IN 

RHODE  ISLAND 

VERY  LOU 

65  Z 

LOU 

MODERATE 

AREA/COUNTY 

50Z  MEDIAN 

MEDIAN 

INCOME 

INCOME 

ENTIRE  STATE 

8/900 

11/600 

14/200 

19/500 

BRISTOL  I 

CENT  NEI 

iPORT 

PROVIDENCE 

UASHINGTON 

BRISTOL 


KENT 


NEUP.ORT 
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MAXIMUM  ADJUSTED  INCOMES 

FOR  RURAL  HOUSING  PROGRAMS  IN 

SOUTH  CAROLINA 

VERY  LOU 

65  Z 

LOU 

MODERATE 

AREA/COUNTY 

50Z  MEDIAN 

MEDIAN 

INCOME 

INCOME 

APPALACHIAN 

8/400 

11/000 

12/ 400 

18/600 

ANDERSON 

CHEROKEE 

GREENVILLE 

OCONEE 

PICKENS 

SPARTANBUR6 

BER-CHA-DOR 

7/700 

10/000 

12/200 

16/900 

BERKELEY 

CHARLESTON 

DORCHESTER 

LOU  COUNTRY 

6/100 

8/000 

9/800 

15/600 

BEAUFORT 

COLLETON 

HAHTON 

JASPER 

- 

LOUER  SAVANNAH 

6/600 

8/600 

10/500 

15/600 

AIKEN 

ALLENDALE 

BAMBERG 

BARNUELL 

CALHOUN 

ORANGEBURG 

UACCAMAU 

6/300 

8/200 

10/000 

15/600 

GEORGETOUN 

HORRY 

UILLIANSBURG 

PEE  DEE 

6/500 

8/500 

10/400 

15/600 

CHESTERFIELD 

DARLINGTON 

DILLON 

FLORENCE 

MARION 

MARLBORO 

SANTEE  UATEREE 

6/000 

7/800 

9/600 

15/600 

CLARENDON 

KERSHAU 

LEE 

SUHTER 

CENTRAL  MIDLAND 

7/500 

9/800 

12/  000 

16/500 

FAIRFIELD 

LEXINGTON 

RICHLAND 

NEHBERRY 
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HAXIMUH  ADJUSTED  INCOMES 

VERY  LOU 

AREA/COUNTY  SOZ  MEDIAN 

FOR  RURAL  HOUSING 

65  Z 

MEDIAN 

PROGRAMS  IN 

LOU 

INCOME 

SOUTH  CAROLINA 

MODERATE 

INCOME 

CATAUBA 

7*600 

9*900 

12*  200 

16*800 

CHESTER 

LANCASTER 

UNION 

YORK 

UPPER  SAVANNAH 

5*700 

7*400 

9*300 

15*600 

ABBEVILLE 

SALUDA 

EDGEFIELD 

GREENUOOO 

LAURENS 

NC  CORHICN 

MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

i  PROGRAMS  IN 

SOUTH  DAKOTA 

VERY  LOU 

65Z 

LOU 

MODERATE 

AREA/COUNTY  5QZ  MEDIAN 

MEDIAN 

INCOME 

INCOME 

DISTRICT  1 

6*800 

8*900 

11*200 

15*600 

GRANT 

CLARK 

CODINGTON 

DEUEL 

HAMLIN 

KINGSBURY 

BROOKINGS 

MINER 

LAKE 

NOOOY 

DISTRICT  2 

7*400 

9*700 

11*800 

16*300 

NC  COOK 

MINNEHAHA 

TURNER 

LINCOLN 

CLAY 

UNION 

DISTRICT  3 

6*500 

8*500 

11*200 

15*600 

JERAULD 

SANBORN 

BRULE 

AURORA 

DAVISON 

HANSON 

GREGORY 

CHARLES  MIX 

DOUGLAS 

HUTCHINSON 

BON  HOMNE 

YANKTON 

DISTRICT  4 

6*700 

8*800 

11*200 

15*600 

HAND 

FAULK 

EDHUNOS 

NC  PHERSON 

BROUN 

SPINK 

BEADLE 

MARSHALL 

DAY 

ROBERTS 

DISTRICT  5 

7*000 

9*100 

11*200 

15*600 

PERKINS 

CORSON 

CAMPBELL 

ZIEBACH 

OEUEY 

UALUORTH 

HAAKON 

STANLEY 

POTTER 

SULLY 

HYDE 

HUGHES 

JONES 

LYHAN 

BUFFALO 

MELLETTE 

TODD 

TRIPP 

DISTRICT  6 

7*400 

9*600 

11*800 

16*200 

HARDING 

JACKSON 

BENNETT 


BUTTE 

CUSTER 


HEADE 

SHANNON 


LAURENCE 

UASHABAUGH 


16*200 

PENNINGTON 
FALL  RIVER 
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MAXIMUM  ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PROGRAMS  IM  TENNESSEE 


VERY  LOU 

AREA/COUNTY  50Z  MEDIAN 

65Z 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

FIRST  TENNESSEE 

6/600 

6/600 

10/600 

15/600 

CARTER 

SULLIVAN 

GREENE 

HASHINGTON 

HANCOCK 

UNICOI 

HAUKINS 

JOHNSON 

EAST 

6/900 

9/000 

11/000 

lS/600 

ANDERSON 

GRAINGER 

SEVIER 

SCOTT 

CANPBELL 

UNION 

LOUDON 

CLAIBORNE 

JEFFERSON 

NONROE 

COCKE 

BLOUNT 

MORGAN 

HAMBLEN 

KNOX 

ROANE 

SOUTHEAST 

6/700 

6/700 

10/700 

IS/ 600 

BRADLEY 

POLK 

GRUNDY 

NCNINN 

MEIGS 

NARIOH 

RHEA 

_  _  _  1  , 

HAMILTON 

SEOUATCHIE 

BLEDSOE 

UPPER  CUNBERLAN 

5/SOO 

7/200 

9/300 

15/600 

CANNON 

CUMBERLAND 

DEKALB 

VAN  BUREN 

UARREN 

UNITE 

CLAY 

FENTRESS 

JACKSON 

.  NACON 

OVERTON 

PICKETT 

PUTMAN 

SMITH 

• 

NID-CUHBERLAND 

6/600 

11/200 

12/400 

16/900 

CHEATHAN 

NONTGONERY 

ROBERTSON 

DAVIDSON 

STEUART 

HOUSTON 

SUMNER 

DICKSON 

HUMPHREYS 

RUTHERFORD 

TROUSDALE 

UILLIANSON 

UILSON  . 

SOUTH  CENTRAL 

6/100 

6/000 

9/600 

IS/ 600 

BEDFORD 

COFFEE 

FRANKLIN 

NOORE 

LINCOLN 

MARSHALL 

GILES 

*  HICKMAN 

LEUIS 

LAURENCE 

MAURY 

UAYNE 

PERRY 
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MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

TENNESSEE 

VERY  LOU 

SSI 

LOU 

MODERATE 

AREA/COUNTY  50Z  MEDIAN 

MEDIAN 

INCOME 

INCOME 

MORTHUEST 

6/400 

8/300 

10/200 

15/600 

BENTON 

CARROLL 

CROCKETT 

OYER 

GIBSON 

HENRY 

% 

OBION 

LAKE 

UEAKLEY 

SOUTHWEST 

5/ 700 

7/500 

9/300 

15/600 

CHESTER 

DECATUR 

HARDEMAN 

HARDIN 

HAYUOOO 

HENDERSON  ^ 

MCNAIRY 

MADISON 

MENPHIS-DELTA 

7/100 

9/200 

11/300 

15/700 

FAYETTE 

LAUDERDALE 

SHELBY 

TIPTON 
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MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

1  PROGRAMS  IN 

TEXAS 

VERY  LOU 

652 

LOU 

MODERATE 

AREA/COUNTY  502  MEDIAN 

MEDIAN 

INCOME 

INCOME 

PANHANDLE 

a#  000 

10/400 

12/ 400 

17/500 

DALLAN 

SHERMAN 

HANSFORD 

OCHILTREE 

LIPSCOMB 

HARTLEY 

NOORE 

HUTCHISON 

ROBERTS 

HEMPHILL 

OLDHAM 

POTTER 

CARSON 

GRAY 

UHEELER 

DEAF  SMITH 

RANOALL 

ARMSTRONG 

DONLEY 

COLLINGSUORTH 

PARMER 

CASTRO 

SUISHER 

BRISCOE 

HALL 

SOUTH  PLAINS 

7/000 

9/100 

11/100 

15/600 

BAILEY 

LANB 

HALE 

FLOYD 

MOTLEY 

COCHRAN 

HOCKLEY 

LUBBOCK 

CROSBY 

DICKENS 

KING 

YOAKUM 

TERRY 

LYNN 

GARZA 

NORTEX 

6/900 

9/000 

11/000 

15/600 

CHILDRESS 

HARDEMAN 

COTTLE 

FOARD 

UILBARGER 

BAYLOR. 

UICHITA 

ARCHER 

YOUNG 

CLAY 

JACK 

MONTAGUE 

• 

NORTH  CENTRAL 

6/900 

11/600 

12/400 

19/500 

WISE 

DENTON 

COLLIN 

HUNT 

PALOPINTO 

PARKER 

TARRANT 

DALLAS 

ROCKUALL 

ERATA 

HOOD 

JOHNSON 

ELLIS 

SOMERVELL 

NAYARRO 

KAUFMAN 

TEXOMA 

7/200 

9/400 

11/600 

16/000 

COOKE 

GRAYSON 

FANNIN 

ARK-TEX 

6/500 

6/500 

10/  400 

15/600 

LAMAR 

RED  RIVER 

BOUIE 

DELTA 

HOPKINS 

FRANKLIN 

TITUS 

NORRIS 

CASS 
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HRXIHUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

TEXAS 

VERY  LOU 

6SZ 

LOU 

MODERATE 

AREfl/COUNTY  50Z  MEDIAN 

MEDIAN 

INCOME 

INCOME 

WEST  TEXAS 

6*900 

9*000 

10*900 

15*600 

ELPASO 

HUDSPETH 

CULBERSON 

JEFF  DAVIS 

PRESIDIO 

BREUSTER 

- 

PERMIAN 

6*400 

10*900 

12*400 

18*400 

GAINES 

DAUSOH 

BORDEN 

AHDREUS 

MARTIN 

HOWARD 

LOVING 

HINKLER 

ECTOR 

MIDLAND 

GLASSCOCK 

REEVES 

HARO 

CRANE 

UPTON 

PECOS 

TERRELL 

. 

WEST  CENTRAL 

6*500 

8*400 

10*300 

15*600 

KNOX 

KENT  . 

STONEWALL 

HASKELL 

THROCKMORTON 

SCURRY 

FISHER 

JONES 

SHACKELFORD 

STEPHENS 

MITCHELL 

NOLAN 

TAYLOR 

CALLAHAN 

EASTLAND 

RUNUELS 

COLENAN 

.  BROUN 

COMANCHE 

CONCHO  VALLEY 

5*900 

7*700 

9*400 

15*600 

STERLING 

COKE 

REAGAN 

IRION 

TOM  GREEN 

CONCHO 

CROCKETT 

SCHLEICHER 

NENARO 

NC  CULLOCH 

NASON 

SUTTON 

KIMBLE 

NID  RIO  GRANDE 

4*900 

6*400 

9*300 

15*600 

-  VALVERDE 

EDUARDS 

REAL 

KINNEY 

UVALDE 

MAVERICK 

ZAVALA 

OINNIT 

LASALLE 

CENTRAL  TEXAS 

6*200 

8*000 

9*800 

15*600 

MILLS 

HAMILTON 

SAN  SABA 

LAMPASAS 

CORYELL 

BELL 

MILAN 
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HAXIHUH  ADJUSTED  INCOMES 

FOR  RURAL  HOUSING  PROGRAMS  IN 

TEXAS 

VERY  LOU 

65Z 

LOU 

MODERATE 

AREfl/COUNTY 

SOX  MEDIAN 

MEDIAN 

INCOME 

INCOME 

HEART  OF  TEXAS 

6/100 

8/000 

9/800 

15/600 

BOSQUE 

HILL 

MC  LENNAN 

LIMESTONE 

FREESTONE 

FALLS 

. 

EAST  TEXAS 

6/600 

8/600 

10/500 

15/600 

RAINS 

HOOD 

CAMP 

UPSHUR 

MARION 

VANZANDT 

SMITH 

GREGG 

HARRISON 

HENDERSON 

RUSK 

PAHOLA 

ANDERSON 

CHEROKEE 

* 

ALAMO 

7/100 

9/300 

11/400 

15/800 

GILLESPIE 

KERR 

KENDALL 

BANDERA 

CONAL 

BEXAR 

MEDINA 

GUADALUPE 

FRIO 

ATASCOSA 

KARNES 

CAPITAL  AREA 

6/700 

8/800 

10/700 

15/600 

LLANO 

BURNET 

HILLIAMSON 

BLANCO 

TRAVIS 

LEE 

BASTROP 

HAYES 

CALOUELL 

FAYETTE 

BRAZOS 

5/600 

7/300 

9/300 

15/600 

LEON 

ROBERTSON 

BRAZOS 

MADISON 

BURLESON 

GRIMES 

UASHIN6T0N 

DEEP  EAST' TEXAS 

5/700 

7/500 

9/  300 

15/600 

SHELBY 

NACOGDOCHES 

HOUSTON 

TRINITY 

POLK 

SAN  JACINTO 

TYLER 

JASPER 

NEUTON 

SAN  AUGUSTINE 

SABINE 

ANGELINA 

SOUTHEAST  TEX 

8/600 

11/500 

12/ 400 

19/400 

HARDIN 

ORANGE 

JEFFERSON 
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MAXIMUH  ADJUSTED  IMCOHES  FOR  RURAL  H0USIH6  PROGRAMS  IH  TEXAS 


VERY  LOU 

AREA/COUNTY  SOZ  MEDIAN 

65Z 

MEDIAN 

LON 

INCOME 

MODERATE 

INCOME 

LOUER  RIO  GRAND 

SfOOO 

6*500 

9*300 

15*600 

HIDALGO 

HILLACY 

CANERON 

SOUTH  TEXAS 

3/000 

5*000 

9*300 

15*600 

UEBB 

ZAPATA 

JIN  HOGG 

STARR 

COASTAL  BEND 

6*900 

9*000 

11*000 

15*600 

NC  MULLEN 

JIN  HELLS 
BROOKS 

LIVE  OAK 

NUECES 

KENEDY 

BEE 

SAN  PATRICIO 

REFUGIO 

ARANSAS 

DUVAL 

KLEBERG 

GOLDEN  CRESCENT 

6*400 

8*400 

10*200 

15*600 

GONZALES 

GOLIAD 

LAVACA 

CALHOUN 

DEUITT 

JACKSON 

VICTORIA 

HOUSTON  GALVEST 

10*000 

13*000 

,  12*400 

22*000 

HALKER 

LIBERTY 

BRAZORIA 

NONTGOAERY 

COLORADO 

GALVESTON 

AUSTIN 

FT  BEND 

HHARTON 

HALLER 

CHANBERS 

HARRIS 

MATAGORDA 

MAXINUH 

ADJUSTED  INCONES 

FOR  RURAL  HOUSING 

PROGRANS  IN 

UTAH 

VERY  LON 

65  Z 

LON 

NODERATE 

AREA/COUNTY  50Z  NEOIAN 

NEOIAN 

INCONE 

INCONE 

DISTRICT  I 

8«200 

10/700  « 

13/ 100 

18/100 

BOX  ELDER 

CACHE 

RICH 

DISTRICT  II 

9»200 

12/000 

14/700 

20/300 

TOOELE 

NEBER 

DAVIS 

NORGAN 

SALT  LAKE 

DISTRICT  III 

8«1Q0 

10/500 

12/900 

17/800 

UTAH 

HASATCH 

SUHHIT 

DISTRICT  IV 

6>7Q0 

8/700 

11/200 

15/600 

JUAB 

NILLARO 

SANPETE 

SEVIER 

PIUTE 

UAYNE 

DISTRICT  V 

6#  500 

8/400 

11/200 

15/600 

BEAVER 

IRON 

NASHINGTON 

GARFIELD 

KANE 

DISTRICT  VI 

7,7m 

10/100 

12/300 

17/000 

DUCHESNE 

UINTAH 

DAGGETT 

DISTRICT  VII 

7i300 

9/500 

11/700 

16/100 

CARBON 

EHERY 

GRAND 

SAN  JUAN 

NAXINUH 

ADJUSTED  INCONES 

FOR  RURAL  HOUSING  PROGRANS  IN 

VERNONT 

VERY  LON 

65Z 

LON 

NODERATE 

AREA/COUNTY  50Z  NEOIAN 

HEDIAN 

INCONE 

INCONE 

DISTRICT  I 

7/800 

10/200 

12/500 

17/200 

CALEDONIA 

ESSEX 

ORLEANS 

CHITTENDEN 

FRANKLIN 

GRAND  ISLE 

•  LANOILLE 

NASHINGTON 

ORANGE 

DISTRICT  II 

7/900 

10/300 

12/600 

17/300 

DISTRICT  II 
ADDISON 


BENNINGTON 


RUTLAND 


UINOHAN 


NINOSOR 
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NAXIMUN  ADJUSTED  INCONES 

VERY  LOU 

AREA/COUNTY  50Z  HEDIAN 

FOR  RURAL  HOUSING 

65  Z 

HEDIAN 

;  PROGRAMS  IN 

LOU 

INCOME 

VIRGINIA 

MODERATE 

INCOME 

DISTRICT  1 

LEE 

6*000 

UISE 

7*800 

SCOTT 

9*600 

15*600 

DISTRICT  2 

DICKENSON 

6*600 

RUSSELL 

8*600 

BUCHANAN 

10*S00 

TAZEUELL 

15*600 

DISTRICT  3 

6*700 

8*800 

10*700 

15*600 

UASHINGTON 

CARROLL 

SNYTH 

BLAND 

UYTHE 

GRAYSON 

DISTRICT  4 

8*300 

10*800 

12* 400 

18*300 

GILES 

PULASKI 

HONTGOHERY 

FLOYD 

DISTRICT  5 

CRAIG 

8*800 

ALLEGHANY 

11*400 

BOTETOURT 

12*400 

ROANOKE 

19*300 

DISTRICT  6 

8*100 

10*600 

12*400 

17*900 

BATH 

ROCKBRIDGE 

HIGHLAND 

AUGUSTA 

ROCKINGHAM 

DISTRICT  7 

7*700 

10*000 

12*  300 

16*900 

SHENANDOAH 

PAGE 

UARREH 

FREDERICK 

CLARKE 

DISTRICT  8 

13*000 

16*900 

13*000 

28*600 

DISTRICT  8 
LOUDOUN 


PRINCE  UILLIAN  FAIRFAX 


13*000 

ARLIN6T0N 


28*600 
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MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING  PROGRAMS  IN 

VIRGINIA 

VERY  LOW 

AREA/COUNTY  50Z  MEDIAN 

65Z 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

DISTRICT  9 

7flQ0 

9/300 

11/400 

15/600 

MADISON 

0RAN6E 

CULPEPPER 

RAPPAHANNOCK 

FAUQUIER 

DISTRICT  10 

7»900 

10/300  * 

12/  400 

17/300 

NELSON 

ALBEMARLE 

FLUVANNA 

LOUISA 

GREENE 

DISTRICT  11 

8«500 

11/000 

12/400 

16/600 

BEDFORD 

AMHERST 

CAMPBELL 

APPOMATTOX 

DISTRICT  12 

7^400 

9/600 

11/600 

16/200 

PATRICK 

FRANKLIN 

HENRY 

PITTSYLVANIA 

1 

DISTRICT  13 

6#  200 

6/100 

10/000  * 

15/600 

HALIFAX 

NECKLENBUR6 

BRUNSUICK 

DISTRICT  14 

6/200 

6/100 

9/900 

15/600 

BUCXIN6HAN 

CHARLOTTE 

CUMBERLAND 

LUNENBURG 

AMELIA 

PRINCE  EDUARD 

NOTTOUAY 

DISTRICT  15 

10/100 

13/100 

12/400 

22/200 

HANOVER 
CHARLES  CITY 

GOOCHLAND 

POHHATAN 

HENRICO 

CHESTERFIELD 

NEU  KENT 

DISTRICT  16 

6/100 

10/600 

12/ 400 

17/900 

STAFFORD 

SPOTSYLVANIA 

KING  GEORGE 

CAROLINE 
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MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS 

IN  VIRGINIA 

VERY  LOU 

AREA/COUNTY  50Z  MEDIAN 

652 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

DISTRICT  17 

6/000 

7/800 

9/600 

15/600 

UESTMORELANO 

NORTHUMBERLAND 

RICHMOND 

LANCASTER 

DISTRICT  la 

7/500 

9/700 

11/900 

16/400 

ESSEX 

GLOUCESTER 

KINGtiQUEEN 

KING  UILLIAN 

MIDDLESEX 

MATHEUS 

DISTRICT  19 

S/OOO 

10/400 

12/ 400 

17/500 

DINUIDDIE 

PRINCE  GEORGE 

SURRY 

SUSSEX 

GREENSVILLE 

DISTRICT  20 

6/100 

10/500 

12/ 400 

17/800 

SOUTHAMPTOM 

ISLE  OF  UIGHT 

CITY  OF  SUFFOLK 

CITY  VA 

BEACH 

DISTRICT  21 

8/700 

11/400 

12/400 

19/200 

JAMES  CITY 

YORK 

DISTRICT  22 

5/400 

7/100 

9/300 

15/600 

NORTHAMPTON 

ACCOMACK 
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NAXIHUH 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING  PROGRAMS  IN 

UASHINGTON 

VERY  LOU 

65Z 

LOU 

MODERATE 

AREA/COUNTY  5QZ  MEDIAN 

NEDIAN 

*  INCOME 

INCOME 

DISTRICT  I 

lOflOO 

13,200 

14,900 

22,300 

KINfi 

KITSAP 

PIERCE 

SNOHOMISH 

DISTRICT  II 

8^500 

11,100 

13, 600 

18,700 

CLALLAM 

ISLAND 

JEFFERSON 

SKAGIT 

UHATCON 

SAN  JUAN 

DISTRICT  III 

8/800 

11,500 

14, 100 

19,400 

CLARK 

COULITZ 

GRAYS  HARBOR 

KLICKITAT 

LEUIS 

NASON 

PACIFIC 

SKAMANIA 

THURSTON 

UAHKIAKUN 

DISTRICT  IV 

7,700 

10,000 

12, 200 

16,900 

CHELAN 

DOUOLAS 

KITTITAS 

OKANOGAN 

YAKIMA 

DISTRICT  V 

8,300 

10,800 

13,200 

18,200 

ADAMS 

ASOTIN 

BENTON 

COLUMBIA 

FERRY 

FRANKLIN 

GARFIELD 

GRANT 

LINCOLN 

PEND  OREILLE 

SPOKANE 

STEVENS 

UALLA  UALLA 

UHITNAN 

Federal  Register  /  Vol.  46,  No.  12  /  Monday.  January  19. 1981  j  Rules  and  Regulations 


4781 


NAXIHUH  ADJUSTED  INCOHES  FOR  RURAL  HOUSING  PROGRAMS  IN  NEST  VIRGINIA 


AREA/COUNTY 

VERY  LON 

503  MEDIAN 

65Z 

MEDIAN 

LON 

INCOME 

MODERATE 

INCOME 

REGION  I 

7#000 

9#  100 

11#  100 

15/600 

NC  DONELL 
UYONING 

MERGER 

NONROE 

RALEIGH 

SUMNERS 

REGION  II 

7#  000 

9#  100 

11/200 

15/600 

CABELL 

LINCOLN 

LOGAN 

HINGO 

HAYNE  ^ 

REGION  III 

6/100 

10/600 

12/400 

17/900 

BOONE 

CLAY 

KANANHA 

PUTNAM 

REGION  IV 

6/400 

8/300 

10/200 

lS/600 

FAYETTE 

GREENBRIER 

NICHOLAS 

POCAHANTAS 

MEBSTER 

REGION  V 

7/400 

9/700 

11/800 

16/300 

CALHOUN 

JACKSON 

PLEASANTS 

RICHIE 

ROANE 

TYLER 

NIRT 

MOOD 

■  - 

REGION  VI 

7/400 

9/600 

11/800 

16/200 

DODDRIDGE 

HARRISON 

MARION 

MONONGALIA 

TAYLOR 

PRESTON 

REGION  VII 

5/700 

7/400 

9/300 

IS# 600 

BARBOUR 

BRAXTON 

GILNER 

LEUIS 

RANDOLPH 

TUCKER 

UPSHUR 

REGION  VIII 
GRANT 


A»200 


10#  LOO 


6#  300 
HAMPSHIRE 


HARDY 


MINERAL 


1S#600 

PENDLETON 
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MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS 

IN  WEST  VIRGINIA 

VERY  LOU 

AREA/COUNTY  SO::  MEDIAN 

652 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

REGION  IX 

7/SOO 

10/200 

12/400 

17/200 

BERKELEY 

JEFFERSON 

MORGAN 

• 

REGION  X 

8/200 

10/600 

12/  400 

18/000 

MARSHALL 

OHIO 

UETZEL 

REGION  XI 

8/300 

10/800 

12/400 

18/300 

BROOKE 


HANCOCK 
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HAXIMUH 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

UISCONSIN 

VERY  LOU 

AREA/COUNTY  50Z  MEDIAN 

65Z 

MEDIAN 

LOU 

INCOME 

NOOERATE 

INCONE 

SOUTHUEST 

S«7Q0 

11»300 

13*800 

19*100 

GRANT 

SAUK 

lOUA 

COLUMBIA 

LAFAYETTE 

DODGE 

GREEN 

JEFFERSON 

RICHLAND 

DANE 

IQ,7QQ 

14*000 

14*900 

23*600 

DANE 

ROCK  VALLEY 

9»600 

12*500 

14*900 

21*200 

ROCK 

SOUTHEASTERN 

10# 200 

13*300 

14*  900 

22*500 

KENOSHA 

OZAUKEE^ 

RACINE 

UASHINGTON 

UALUORTH 

UAUKESHA 

NILUAUKEE 

BAY  LAKE 

B«700 

11*300 

13*800 

19*100 

SHEBOYGAN 

OCONTO 

NANITOUOC 

MARINETTE 

BROUN  « 
FLORENCE 

KEUAUNEE 

DOOR 

EAST  CENTRAL 

S«SOO 

11*100 

13*600 

18*700 

FOND  DU  LAC 
CALUNET 

GREEN  LAKE 
OUTAGAMIE 

NAROUETTE 

UAUPACA 

UAUSHARA 

SHAUANO 

UINNEBAGO 

NENONINEE 

NORTH  CENTRAL 

7«900 

10*300 

12*600 

17*300 

VILAS 

MARATHON 

FOREST 

HOOD 

ONEIDA 

PORTAGE 

LINCOLN 

JUNEAU 

LANGLADE 

ADANS 

4784 


Federal  Register  /  Vol.  46,  No.  12  /  Monday,  January  19, 1981  /  Rules  and  Regulations 


HAXIHUH  ADJUSTED  INCOHES  FOR  RURAL  HOUSING  PROGRAMS  IN  NISCONSIN 


VERY  LOW 

657 

LOW 

~  MODERATE 

AREA/COUNTY 

50Z  MEDIAN 

.  MEDIAN 

INCOME 

INCOME 

NORTHWESTERN 

6/600 

8/600 

11/200 

lS/600 

DOUGLAS 

BAYFIELD 

ASHLAND 

IRON 

BURNETT 

WASHBURN 

SAWYER 

PRICE 

RUSK 

TAYLOR 

WEST  CENTRAL 

8/300 

10/800 

13/  300 

18/300 

POLK 

BARRON 

ST  CROIX 

DUNN 

CHIPPEWA 

EAU  CLAIRE 

CLARK 

MISSISSIPPI 

7/700 

10/000 

12/ 200 

16/900 

PIERCE 

PEPIN 

BUFFALO 

TREMPEALEAU 

JACKSON 

MONROE 

LA  CROSSE 

VERNON 

CRAWFORD 

MAXIHUN  ADJUSTED  INCOHES 

VERY  LOW 

AREA/COUNTY  507  MEDIAN 

FOR  RURAL  HOUSING 

657 

MEDIAN 

i  PROGRAMS  IN 

LOW 

INCOME 

WYOMING 

MODERATE 

INCOME 

DISTRICT  1 

8/000 

10/400 

12/ 800 

17/600 

PARK 

HOT  SPRINGS 

BIGHORN 

FREMONT 

SHERIDAN 

JOHNSON 

WASHAKIE 

DISTRICT  2 

8/800 

11/500 

14/100 

19/400 

CAMPBELL 

CROOK 

WESTON 

CONVERSE 

NIOBRARA 

ALBANY 

NATRONA 

PLATTE 

GOSHEN 

LARAMIE 

DISTRICT  3 

8/500 

11/100 

13/ 600 

18/700 

TETON 

CARBON 

SUBLETTE 

LINCOLN 

SWEETWATER 

UINTA 
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H«)XIHUH  ADJUSTED  IMCOHES  FOR  RURAL  HOUSING  PROGRAMS  IN  ALASKA 
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AREA/COUNTY 

VERY  LOU 

50Z  MEDIAN 

65  Z 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

SOLDOTNA 

ll^ZOO 

14*500 

17*  840 

24*600 

PALMER 

10*900 

14*200 

17*440 

24*000 

FAIRBANKS 

10*200 

13*200 

16*240 

22*400 

JUNEAU 

13*000 

16*900 

19*700 

28*500 

MAXIMUM  ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS 

IN  HAUAII 

VERY  LOU 

65Z 

LOU 

MODERATE 

AREA/COUMTY 

50Z  MEDIAN 

MEDIAN 

INCOME 

INCOME 

HONOLULU 

11*200 

14*500 

14*900 

24*600 

KAUAI 

9*  GOO 

12*600 

14*900 

21*600 

MAUI 

9*600 

12*500 

14*900 

21*100 

HANAII 

9*600 

12*500 

14*900 

21*200 

MAXIMUM  ADJUSTED  INCOMES  FOR  RURAL  HOUSING  PROGRAMS  IN  GUAM 


AREA/COUMTY 

VERY  LOU 

5QZ  MEDIAN 

65Z 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

ENTIRE 

6*200 

8*000 

13* 600 

18*000 
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MAXIMUM  ADJUSTED  INCOMES 

FOR  RURAL  HOUSING  PROGRAMS  IN 

PUERTO  RICO 

VERY  LOU 

6SZ 

LOU 

MODERATE 

AREA/COUNTY 

5QZ  MEDIAN 

MEDIAN 

INCOME 

INCOME 

A6UA0ILLA 

1/800 

2/400 

8/000 

15/600 

AQUADA 

AQUADILLA 

ISABELA 

NOCA 

RINCON 

SAN  SEBASTIAN 

ARECIBO 

1/900 

2/500 

8/  400 

15/600 

ARECIBO 

BARCELONETA 

CANUY 

FLORIDA 

CIALES 

HATILLO 

LARES 

NANATI 

QUEBRAOILLARS 

UTUADO 

BAYANON 

2/200 

2/900 

7/700 

15/600 

BOYANON 

BARRANQUITAS 

CATANO 

CONERIO 

COROZAL 

DORADO 

HARANJITO 

TOA  BAJA 

TOA  ALTA 

VEGA  ALTA 

VESA  BAJA 

• 

CA6UAS 

2/700 

3/500 

8/500 

15/600 

AIBONITO 

A6UAS  BUENAS 

CAYEY 

CZORA 

GURABO 

JUNCOS 

SAN  LORENZO 

CAGUAS 

6UAYAMA 

•  2/400 

3/200 

7/400 

15/600 

6UAYANA 

ARROYO 

NAUNABO 

PATILLAS 

SALINAS 

HUMACAO 

2/300 

3/000 

7/900 

15/600 

HUHACAO 

CEIBA 

LAR  PIEORAS 

UAGUABO 

YABUCOA 

1 

MAYA6UEZ 

2/300 

3/000 

8/000 

15/600 

NAYA6UEZ 

ANASCO 

CABO 

HORNIGNEROS 

LAJAS 

LAR  MARIAS 

NARICAO 

SABANA  GRANDE 

SAN  GERMAN 
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4787 


MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  HOUSING  PROGRAMS  IN 

PUERTO  RICO 

VERY  LOU 

RREA/COUNTY  50Z  MEDIAN 

65  Z 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

PONCE 

1/9Q0 

2/500 

8/000 

15/600 

PONCE 

JUANA  DIAZ 
YAUCO 

AD JUNTAS 
OROCOVIS 
6UAYANILLA 

COAMO 

PEHUELAS 

GUANICA 

SANTA  ISABEL. 

JOYUYA 

VILLALBA 

SAN  JUAN 

3/100 

4/100 

8/000 

15/600 

SAN  JUAN 
6UAYNABO 
VIEQUES 

CAROLINA 

LOIZA 

CANOVANAS 

LUQUILLO 

CULEBRAS 

RIO  GRANDE 

FAJARDO 
TRUJILLO  ALTO 

MAXIMUM 

ADJUSTED  INCOMES 

FOR  RURAL  1 

HOUSING  PROGRAMS  IN 

VIRGIN  ISLANDS 

VERY  LOU 

AREA/COUNTY  SOZ  MEDIAN 

65  Z 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

ENTIRE  AREA 

7/300 

9/500 

11/600 

16/000 

ST  CROIX 

ST  THOMAS 

ST  JOHN 

MAXIMUM  ADJUSTED  INCOMES 

FOR  RURAL  HOUSING 

PROGRAMS  IN 

NO.  MARIANAS 

AREA/COUNTY 

VERY  LOU 

SOZ  MEDIAN 

65  Z 

MEDIAN 

LOU 

INCOME 

MODERATE 

INCOME 

ENTIRE  AREA 

1/700 

2/300 

11/200 

iS/600 

4788 
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HAXZHUH  ADJUSTED  INCOMES 

FOR  RURAL  HOUSING  PROGRAMS 

IN  TRUST  TERRITORY 

VERY  LOU 

65Z 

LOU 

MODERATE 

AREA/COUNTY  50Z  MEDIAN 

MEDIAN 

INCOME 

INCOME 

ENTIRE  1/300 

1/700 

11/200 

15/600 

PALAU  PONAPE 

TRUK 

YAP 

• 

MAXIMUM  ADJUSTED  INCOMES  FOR  RURAL  HOUSING 

PROGRAMS  IN 

1  AN.  SAMOA 

VERY  LOU 

65Z 

LOU 

MODERATE 

AREA/COUNTY  SQZ  MEDIAN 

MEDIAN 

INCOME 

INCOME 

ENTIRE  2/000  2/600  11/200  15/600 


Exhibit' D  -  Minimum  Interest  Rates  for  Calculating  Interest  Credit  for  Moderate-Income  Borrowers 
HmiHtlH  IHTEREST  RStES  fOR  IRE  CRLCUIRIIOH  OF  IRIERESI  CREDITS  FOR  RODERRTE  IRCOHE  BORRORER  IH  RLRBRRR 


4790 


Federal  Register  /  Vol.  46.  No.  12  /  Monday,  January  19,  1981  /  Rules  and  Regulatioi^ 


NININUH  INTEREST  RATES  FOR  THE  CALCULATION  OF  INTEREST  CREDITS  FOR  HOOERATE  INCONE  BORRONER  IN  ARKANSAS 


MINIMUM  INTEREST  RATES  FOR  THE  CALCULATION  OF  INTEREST  CREDITS  FOR  MODERATE  INCOME  BORROHER  IN  CALIFORNIA 


MODERATE- INCOME  BORROWER'S  WHOSE  INCOME  EXCEEDS  THE  LIMITS  SET  FORTH  IN  THIS  EXHIBIT  HILL  NOT  RECEIVE  INTEREST  CREDIT 


MINIMUM  INTEREST  RATES  FOR  THE  CALCULATION  OF  INTEREST  CREDITS  FOR  MODERATE  INCOME  BORROMER  IN  COLORADO 


4793 


INTEREST  RATE  SHOMN  AT  THE  TOP  OF  THE  SELECTED  INCOME  COLUMN. 

•  NODERATE-INCONE  BORROMER' S  HHOSE  INCOME  EXCEEDS  THE  LIMITS  SET  FORTH  IN  THIS  EXHIBIT  HILL  NOT  RECEIVE  INTEREST  CREDIT. 


NININUN  INTEREST  RATES  FOR  THE  CALCULATION  OF  INTEREST  CREDITS  FOR  MODERATE  INCOME  BORROMER  IN  CONNECTICUT 


MINIMUM  INTEREST  RATES  FOR  THE  CALCULATION  OF  INTEREST  CREDITS  FOR  MODERATE  INCOME  BORROHER  IN  OELANARE 
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4795 


«  CC 


2  tn 


INTEREST  RATE  3H0HN  AT  THE  TOP  OF  THE  SELECTED  INCOME  COLUMN. 

•  MODERATE-INCOME  BORROWER'S  WHOSE  INCOME  EXCEEDS  THE  LIMITS  SET  FORTH  IN  THIS  EXHIBIT  HILL  MOT  RECEIVE  INTEREST  CREDIT 

PA6E  7 


MINIMUM  INTEREST  RATES  FOR  THE  CALCULATION  OF  INTEREST  CREDITS  FOR  MODERATE  INCOME  BORROHER  IN  FLORIDA 


INTEREST  RATE  SHOMN  AT  THE  TOP  OF  THE  SELECTED  INCOME  COLUMN 


NINIHUN  INTEREST  RATES  FOR  TNE  CALCULATION  OF  INTEREST  CREDITS  FOR  NODERATE  INCONE  BORROHER  IN  6E0RGIA 


NODERATE-INCONE  BORRONER'S  HHOSE  INCONE  EXCEEDS  THE  LINITS  SET  FORTH  IN  THIS  EXHIBIT  HILL  NOT  RECEIVE  INTEREST  CREDIT 


MINIMUM  INTEREST  RATES  FOR  THE  CALCULATION  OF  INTEREST  CREDITS  FOR  MODERATE  INCOME  BORROWER  IN  GEORGIA 
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MODERATE-INCOME  BORROWER'S  WHOSE  INCOME  EXCEEDS  THE  LIMITS  SET  FORTH  IN  THIS  EXHIBIT  HILL  HOT  RECEIVE  INTEREST  CREDIT. 


NININUH  INTEREST  RATES  FOR  THE  CALCULATION  OF  INTEREST  CREDITS  FOR  NODERATE  INCONE  BORRONER  IN  IDAHO 


HODERATE- INCONE  BORRONER'S  HHOSE  INCOHE  EXCEEDS  THE  LINITS  SET  FORTH  IN  THIS  EXHIBIT  HILL  NOT  RECEIVE  INTEREST  CREDIT. 


MODERATE-INCOME  BORROWER'S  WHOSE  INCOME  EXCEEDS  THE  LIMITS  SET  FORTH  IM  THIS  EXHIBIT  WILL  NOT  RECEIVE  INTEREST  CREDIT. 


INTEREST  RATES  FOR  THE  CALCULATIOM  OF  INTEREST  CREDITS  FOR  HODERATE  INCONE  BORRONER  IN  ILLINOIS 
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MINIMUM  INTEREST  RATES  FOR  THE  CALCULATION  OF  INTEREST  CREDITS  FOR  MODERATE  INCOME  BORROMER  IN  INDIANA 


4802 
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o 


DETERMINE  THE  APPROPRIATE  INTEREST  RATE  BY:  (1)  SELECTING  THE  APPROPRIATE  DISTRICT:  (2)  SELECT  AN  INfONE  THAT  IS  THE  SANE  OR  THE 
NEXT  HIGHER  THAN  THE  ADJUSTED  ANNUAL  HOUSEHOLD  INCOME  OF  THE  BORROMER.  (LINE  4  OF  PART  III  OF  1944-6):  (3)  SELECT, THE  APPROPRIATE 
INTEREST  RATE  SHONN  AT  THE  TOP  OF  THE  SELECTED  INCOME  COLUMN. 


MINIMUM  INTEREST  RATES  FOR  THE  CALCULATION  OF  INTEREST  CREDITS  FOR  MODERATE  INCOME  BORROWER  IN  INDIANA 
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o:  a: 


MODERATE-INCOME  BORROWER'S  WHOSE  INCOME  EXCEEDS  THE  LIMITS  SET  FORTH  IN  THIS  EXHIBIT  HILL  NOT  RECEIVE  INTEREST  CREDIT. 


NOT  RECEIVE  INTEREST  CREDIT. 


3  .HOSE  ,HCO-E  EXCEEDS  ,»E  l.N.TS  SET  EO.T.  THIS  EXKIS,,  .UE  „.T  .ECEI.E  I.TE.EST  C.EO.T 

PA6E  19 
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MODtRftTE- INCOME  BORROWER'S  WHOSE  INCOME  EXCEEDS  THE  LIMITS  SET  FORTH  IN  THIS  EXHIBIT  WILL  NOT  RECEIVE  INTEREST  CREDIT. 


MINIMUM  INTEREST  RATES  FOR  THE  CALCULATION  OF  INTEREST  CREDITS  FOR  MODERATE  INCOME  BORROWER  IN  MICHIGAN 


NINIMUH  INTEREST  RATES  FOR  THE  CALCULATION  OF  INTEREST  CREDITS  FOR  MODERATE  INCOME  BORROHER  IN  MINNESOTA 
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NINIHUH  INTEREST  RATES  FOR  THE  CALCULATION  OF  INTEREST  CREDITS  FOR  NODERATE  INCONE  BORROWER  IN  MISSISSIPPI 


NOOERATE-INCONE  BORROWER'S  WHOSE  INCONE  EXCEEDS  THE  LINITS  SET  FORTH  IN  THIS  EXHIBIT  HILL  NOT  RECEIVE  INTEREST  CREDIT 


MINIMUM  INTEREST  RATES  FOR  THE  CALCULATION  OF  INTEREST  CREDITS  FOR  MODERATE  INCOME  BORROWER  IN  MISSOURI 
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MODERATE-INCOME  BORROWER'S  WHOSE  INCOME  EXCEEDS  THE  LIMITS  SET  FORTH  IN  THIS  EXHIBIT  HILL  NOT  RECEIVE  INTEREST  CREDIT. 


MINIMUM  IMTEREST  RATES  FOR  THE  CALCUIATIOM  OF  INTEREST  CREDITS  FOR  MODERATE  INCOME  BORROWER  IN  MONTANA 
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MODERATE-INCOME  BORROWER'S  WHOSE  INCOME  EXCE 


MININUH  INTEREST  RATES  FOR  THE  CALCULATION  OF  INTEREST  CREDITS  FOR  MODERATE  INCOME  SORROWER  IN  NEBRASKA 
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DETERMINE  THE  APPROPRIATE  INTEREST  RATE  BY:  (1)  SELECTING  THE  APPROPRIATE  DISTRICT:  <2)  SELECT  AN  INCOME  THAT  IS  THE  SANE  OR  THE 
NEXT  HIGHER  THAN  THE  ADJUSTED  ANNUAL  HOUSEHOLD  INCOME  OF  THE  BORROWER.  (LINE  4  OF  PART  III  OF  1944-6):  (3)  SELECT  THE  APPROPRIATE 
INTEREST  RATE  SHOWN  AT  THE  TOP  OF  THE  SELECTED  INCOME  COLUMN. 
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"SfEKSI  MtE  sSoilH  »T  THE  lOP  OF  THE  SEIECIEO  IHCOBE  COlUHH. 

.  HOOERDTE-IOCOHE  BORROOEE'S  -HOSE  IBCORE  EXCEEDS  IRE  lIHItS  SET  FORTH  IH  THIS  EXHIBIT  BIU  HOT  RECEIVE  IHTEREST  CREDIT 
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NODERATE-INCOHE  BORROWER'S  WHOSE  INCOME  EXCEEDS  THE  LIMITS  SET  FORTH  IN  THIS  EXHIBIT  HILL  NOT  RECEIVE  INTEREST  CREDIT 
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Exhibit  E — Rural  Housing  Applicant 
interview 

The  following  items  will  be  reviewed  In 
detail  during  a  personal  interview  between 
the  rural  housing  loan  applicant  and  County 
Supervisor  to  assure  an  understanding  of 
Fanners  Home  Administration  loan  making 
and  loan  servicing  authorities,  and  the 
responsibilities  of  the  applicant/borrow'er. 

No  loan  will  be  closed  without  signed 
evidence  that  this  interview  has  been  held. 

1.  Equal  Credit  Opportunity:  FmHA 
assistance  and  services  shall  not  be  denied  to 
any  person  or  applicant  as  a  result  of  race, 
sex,  national  origin,  color,  religion,  marital 
status,  age,  physical  or  mental  handicap 
(applicant  must  possess  the  capacity  to  enter 
into  a  legal  contract  for  services],  receipt  of 
income  from  public  assistance,  or  because 
the  applicant  has,  in  good  faith,  exercised 
any  right  under  the  Consumer  Credit 
Protection  Act. 

2.  Income:  Eligibility  is  limited  to  those 
applicants  with  low  or  moderate  income  who 
are  creditworthy  and  have  repayment  ability 
for  the  loan  requested.  The  planned  income 
to  be  received  by  the  applicant  and  all  other 
adults  who  live  or  propose  to  live  in  the 
dwelling  during  the  next  12  months  must  be 
included. 

3.  Adjusted  Income:  Qualification  for  low 
or  moderate  income  is  based  on  adjusted 
income.  This  is  the  total  annual  income  less  5 
percent  thereof  and  less  $300  for  each  minor 
person  who  is  a  member  of  the  immediate 
household  and  lives  in  the  home.  Other 
deduct(pns  are  contained  in  the  regulations. 

4.  Eligibility:  A  determination  of  applicant 
eligibility  is  not  an  assurance  that  a  loan  will 
be  approved.  Loan  approval  will  depend  on 
an  inspection  and  appraisal  of  the  dwelling 
the  applicant  wishes  to  purchase  and  the 
applicant’s  repayment  ability  for  the  amount 
of  loan  needed  to  purchase  the  dwelling. 

5.  Application  Processing  Priorities: 
Applications  will  be  processed  in  the  order  of 
priorities  as  outlined  in  FmHA  regulations. 
When  funds  are  inadequate  to  seive  all 
eligible  applicants  the  order  of  processing 
will  be  established  at  the  beginning  of  each 
funding  period  considering  applications  on 
hand  and  not  in  process  at  that  time. 

6.  Counseling:  Credit  counseling  is 
available  at  the  local  County  Office  for  any 
applicant  or  borrower  who  needs  or  desires 
such  assistance.  This  will  include  assistance 
in  budgeting  and  the  use  and  management  of 
household  income. 

7.  Energy  Conservation:  The  local  county 
office  will  provide  suggested  ways 
homeowners  may  conser\-e  on  the  use  of 
energy  in  the  home.  They  can  also  provide 
local  sources  of  information  such  as  utility 
companines  and  county  extension  offices, 
which  may  suggest  methods  of  conservation. 

8.  Cosigner:  An  applicant  who  does  not 
have  repayment  ability  may  furnish  a 
cosigner  who  will  guarantee  repayment  of  the 
loan.  Such  cosigner  must  be  approved  by 
Farmers  Home  Administration. 

9.  Legal  Fees:  The  applicant  must  pay 


necessary  legal  fees  for  title  examination  and 
loan  closing.  Escrow  Agents  or  Designated 
Attorneys  will  be  employed  for  this  service. 

In  some  cases  the  fees  may  be  included  in  the 
loan. 

10.  Interest  Credit:  Interest  credit  is 
available  to  qualified  applicants  whereby  the 
interest  rate  on  the  loan  may  be  reduced  to  a 
minimum  of  1  percent.  The  amount  of  interest 
credit  granted  depends  on  the  borrower's 
income  which  will  be  reviewed  at  least  every 
2  years. 

11.  Improper  Interest  Credit:  Interest  Credit 
or  other  subsidy  assistance  granted 
improperly  either  as  a  result  of  false 
information  or  through  error,  will  be  repaid 
by  the  borrower. 

12.  Recapture  of  Interest  Credit:  Interest 
credit  received  by  a  borrower  will  be  subject 
to  repayment  to  Ae  Government  when  the 
mortgage  is  released,  when  the  loan  is 
assumed  by  another  person(s),  when  the 
property  is  sold,  or  when  it  is  no  longer 
occupied  by  the  borrower. 

13.  Monthly  Payments:  Regular  payments 
must  be  made  on  or  before  the  due  date. 
Payments  will  be  applied  First  to  unpaid 
interest  and  the  balance  to  principal.  If  for 
any  reason  a  payment  cannot  be  made  on 
time  the  borrower  should  immediately 
contact  the  local  county  office. 

14.  Insurance:  Every  borrower  will  be 
required  to  obtain  property  insurance  in  a 
minimum  amount  specified  by  FmHA.  The 
cost  must  be  paid  by  the  borrower  and  is  not 
included  in  the  regular  monthly  payment. 

15.  Taxes:  All  real  estate  taxes  must  be 
paid  by  the  borrower  directly  to  the  local 
taxing  office.  They  are  not  included  in  the 
regular  monthly  payment.  Nonpayment  of 
taxes  can  result  in  public  sale  of  the  property 
by  the  local  tax  authority  or  foreclosure  by 
the  Farmers  Home  Administration. 

16.  Graduation:  FmHA  is  a  supplemental 
source  of  credit  and  does  not  replace 
conventional  lenders.  When  it  appears 
another  source  of  credit  may  be  available,  the 
borrower  will  be  so  advised  and  will  be 
expected  to  make  application  for  such  credit 
and,  if  available,  pay  the  FmHA  loan  in  full. 

17.  Inspection  of  Property;  The  borrower 
will  be  responsible  for  making  inspections 
necessary  to  protect  the  borrower’s  interest. 
The  FmHA  inspections  create  or  imply  no 
duty  or  obligation  to  the  particular  borrower 
but  are,  rather,  for  the  dual  purpose  of 
determining  that  FmHA  has  adequate 
security  for  its  loan  and  to  enable  FmHA  to 
determine  that  the  agency  is  working  toward 
achieving  the  statutory  goal  of  providing 
adequate  housing. 

18.  Compensation  for  Construction  Defects: 
For  newly  built  dwellings  the  government 
may  in  some  cases  pay  for  major  defects  in 
dwelling  construction  which  are  not  repaired 
by  the  builder.  To  be  eligible,  a  claim  must  be 
filed  at  the  FmHA  County  Office  within  18 
months  after  financial  assistance  is  granted. 

19.  Moratorium:  Borrowers  may  apply  for  a 
postponement  of  payments  if  due  to 
circumstances  beyond  their  control  they  are 


unable  to  continue  making  scheduled 
payments  on  the  loan  without  unduly 
impairing  their  standard  of  living.  Some  of 
these  circumstances  are:  Loss  of  job  or 
sudden  reduction  of  income  from  other 
sources;  a  loss  of  income  or  a  substantial 
increase  in  expenses  due  to  injury,  illness,  or 
death  in  the  family. 

20.  Occupancy:  Borrowers  must  personally 
occupy  the  dwelling.  Failure  to  do  so  may 
result  in  the  loan  being  declared  due  and 
payable  in  full.  If  for  reasons  beyond  their 
control  it  becomes  necessary  to  rent  the 
dwelling  temporarily,  permission  may  be 
granted  by  the  County  Supervisor. 

21.  Home  improvements  or  additions:  If  a 
borrower’s  home  is  enlarged  or  improved  so 
that  it  exceeds  modest  standards  for  size, 
design  and  cost,  the  borrower  may  no  longer 
be  eligible  to  receive  interest  credit. 

22.  Appeal:  Applicants  or  borrowers  may 
appeal  any  FmHA  program  administrative 
action  by  which  they  are  directly  or 
adversely  affected.  This  includes  having  a 
request  for  FmHA  assistance  denied  or 
having  FmHA  assistance  reduced,  cancelled, 
or  not  renewed.  The  County  Supervisor  wilt 
provide  information  on  appeal  procedures. 

The  above  items  were  discussed  on - 

and  we  acknowledge  receipt  of  a  copy  of  the 
discussion  outline. 

County  Supervisor 
Applicant 

Original  to  Borrower  case  file 
Copy  to  Borrower 
Co-Applicant 

Exhibit  F — Application  Priority  Rating 
Applicant  (Name) 

Date - 

- Points  (1)  40  points  (maximum j — 

Adjusted  annual  income  at  the  following 
levels  for  a  period  of  more  than  6  months 
prior  to  the  date  of  application. 

(a)  20 points — Not  more  than  65  percent  of 
median  income  for  the  area. 

(b)  40 points — Not  more  than  50  percent  of 
median  income  for  the  area. 

- Points  (2)  30  points  (maximum) — 

Applicant  living  in  debcient  housing, 
either  owned  or  rented,  for  a  period  of 
more  than  6  months  prior  to  the  dale  of 
application.  A  maximum  of  30  points 
may  be  assigned  using  any  combination 
of  the  following: 

(a)  30 points — Lack  of  complete  plumbing; 
the  housing  does  not  have  a  batlitub  or 
shower,  wash  basin,  flush  toilet,  or  hot 
running  water  for  the  exclusive  private 
use  of  the  occupant. 

(b)  30  points  (maximum) — Overcrowded; 
more  than  one  person  per  room.  The 
number  of  rooms  in  a  dwelling  will 
include  bedrooms,  living  rooms,  dining 
rooms,  kitchen,  and  any  other  rooms 
designed  for  living  area. 

(i)  15 points — More  than  two  persons  per 
bedroom. 

(ii)  30 points — More  than  three  persons  per 
bedroom. 
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- Points  (3)  20  points — ^Low-income 

participants  in  FmHA  authorized  Mutual 
Self-Help  projects. 

- Points  (4)  10  points — Household  with 

two  mors  persons. 

- Total  Points  (maximum  100) 

County  Supervisor  (signature) 

(O-i-l  to  be  completed  by  the  County 
Supervisor.  Original  to  be  placed  in  the 
application  file  and  copy  to  applicant) 

Exhibit  F-1 — Sample  Letter  To  Applicants  for 
Quarterly  Notice  of  RH  Application  Priority 
Date: - 

Dear  (Applicant) - 

Loan  funds  are  not  su^cient  for  us  to 
process  your  rural  housing  application  during 
the  coming  quarter.  If  there  should  be  any 
change  by  which  funds  might  be  available 
during  the  next  quarter  for  your  application, 
we  will  notify  you  immediately. 

All  applications  which  cannot  be  processed 
at  this  time,  together  with  additional 
applications  received  during  the  coming 
quarter,  will  be  considered  for  processing 
priority  prior  to  the  beginning  of  the  next 
quarter.  We  will  notify  you  as  soon  as  funds 
are  available  to  process  your  application. 

The  County  Office  telephone  number  is 

County  Supervisor - 

Exhibit  F-2 — Sample  Letter  To  Notify  Those 
With  Applications  on  File  of  the  Processing 
Priority  System 
Date:  — — 

Dear  (Applicant) - 

A  recent  revision  of  Farmers  Home 
Administration  (FmHA)  regulations 
established  a  numerical  rating  system  by 
which  priorities  for  processing  rural  housing 
loan  applications  will  be  determined.  Items  to 
be  considered  in  establishing  the  numerical 
rating  include  income,  physical  condition  of 
the  applicant’s  current  housing,  participation 
in  self-help  projects  and  number  of  persons  in 
the  household. 

To  implement  the  priority  system,  75 
percent  of  each  quarterly  allocation  of  loan 
funds  will  be  used  to  process  applications 
presently  on  hand,  in  the  order  received,  until 
all  such  applications  have  been  processed. 
Twenty-five  percent  of  the  allocated  funds 
will  be  used  to  process  applications  in  order 
of  priority  rating.  Your  application  may  be 
processed  under  whichever  process  will  be 
most  beneficial  to  you.  It  will  be  necessary 
that  you  contact  our  office  and  provide  the 
information  necessary  to  establish  a  priority 
rating.  Please  complete  the  questionnaire  at 
the  bottom  of  this  letter  and  return  it  to  this 
office  as  soon  as  possible. 

If  we  do  not  hear  from  you  within  30  days, 
we  will  assume  you  are  not  interested  in  a 
loan  at  this  time  and  we  will  consider 
withdrawal  of  your  application.  You  are 
welcome  to  file  a  new  application  at  any  time 
in  the  future  if  you  wish  to  do  so. 

The  Federal  Equal  Credit  Opportunity  Act 
prohibits  creditors  from  discriminating 
against  credit  applicants  on  the  basis  or  race, 
color,  religion,  national  origin,  sex,  marital 
status  and  age  (provided  the  applicant  has 
the  capacity  to  enter  into  a  binding  contract); 
because  all  or  part  of  the  applicant’s  income 
is  derived  from  public  assistance  program;  or 
because  the  applicant  has  in  good  faith 


exercised  any  right  under  the  Consumer 
Protection  Act.  The  Federal  agency  that 
administers  compliance  with  this  law  is  the 
Federal  Trade  Commission,  Equal  Credit 
Opportunity,  Washington,  D.C.  20580. 

'The  County  Office  telephone  number  is 

County  Supervisor - 

1.  - Total  current  annual  income  of  all 

adult  members  of  your  household. 

2.  Indicate  by  a  check  mark  any  of  the 
following  items  which  are  not  available  in 
your  present  housing: 

□  Bathtub  or  shower 

□  Wash  basin 

□  Flush  toilet 

□  Hot  running  water 

3.  Living  area  of  your  present  housing: 

- ^Total  number  of  rooms 

- Number  of  bedrooms 

- ^Total  number  of  persons  in  your 

household  who  reside  there  on  a 
permanent  basis. 

Date  - - - 

Signature  Applicant  - 

Exhibit  G — ^Interest  Credit  Agreement 
Renewal 

Dear  (FmHA  Borrower): 

The  Interest  Credit  Agreement  you  signed, 
reducing  the  effective  interest  rate  on  your 
Rural  Housing  loan,  expires  soon.  To 
determine  whether  you  arc  eligible  to 
continue  to  receive  a  reduction  in  your 
housing  loan  payment,  we  will  need 
information  about: 

1.  Your  income  and  the  incomes  of  all  other 
adults  who  live  or  propose  to  Uve  in  the 
dwelling  during  the  next  12  months.  You 
should  report  o// income  to  be  received  from 
employment,  including  overtime  pay, 
bonuses,  commissions,  tips,  etc.  You  should 
also  include  all  income  to  be  received  from 
other  sources  such  as  imemployment 
benefits,  workman's  compensation,  disability 
income,  pensions,  veteran’s  benefits,  social 
security,  child  support,  alimony,  welfare 
payments,  and  any  other  source. 

2.  Information  that  will  justify  income 
deductions  or  exemptions  to  which  you  may 
be  entitled.  This  may  include  items  such  as: 
(1)  income  received  for  the  care  of  foster 
children,  (2)  income  for  services  rendered  as 
a  volunteer  in  organizations  such  as  VISTA, 
Peace  Corps,  Foster  Grandparent  and  Retired 
Senior  Volunteer,  (3)  payment  received  for 
training  or  travel  expenses  paid  by  the 
Department  of  Labor  to  CETA  participants, 

(4)  depreciation  of  essential  business  or  farm 
property,  (5)  qualified  work  related  expenses, 
(6)  qualified  payment  for  child  care  or 
disabled  dependent  care,  and  (7)  qualified 
pa^nnents  for  nursing  home  or  institutional 
type  care. 

3.  The  number  of  dependent  minor  children 
(not  including  foster  children)  residing  in  the 
dwelling. 

4.  The  amount  of  real  estate  taxes  paid  by 
you  on  your  dwelling  last  year  reduced  by 
any  tax  exemptions  available  but  not  taken. 

5.  The  amount  you  pay  each  year  for  fire  or 
hazard  insurance  on  your  dwelling. 

This  information  must  be  provided 
promptly  to  the  Farmers  Home 
Administration  (FmHA)  by  completing  the 
enclosed  Interest  Credit  Agreement.  When 
applicable,  the  enclosed  Request  for 


Verification  of  Employment  should  also  be 
completed. 

1.  Interest  Credit  Agreement — Complete 
section  II  of  the  agreement,  sign  the  form  in 
the  space  provided,  and  send  all  copies  of  the 
form  to  the  FmHA  County  Office  using  one  of 
the  enclosed  envelopes.  If  you  are  self- 
employed  or  a  farmer,  contact  the  County 
Supervisor  for  an  appointment  so  that  the 
County  Supervisor  may  assist  you  in 
providing  the  required  infOTmation. 

2.  Request  for  Verification  of 
Employment — You  and  each  of  the  employed 
adiilt  members  of  your  household  must 
complete  one  of  the  forms  for  each  source  of 
employment  income.  Items  1, 2,  and  3  must  be 
completed  and  the  form  signed  in  block  4. 

The  form  and  one  of  the  enclosed  envelopes 
should  be  sent  or  given  to  each  employer. 

You  should  request  the  employer  to  complete 
and  send  the  form  to  the  FmHA  County 
Office  within  10  days.  To  ensure  that  the 
form  is  returned  you  should  place  a  stamp  on 
the  envelope  before  giving  it  to  the  employer. 
If  additional  copies  of  the  form  are  needed 
they  may  be  obtained  from  the  FmHA  County 
Office. 

After  the  County  Supervisor  has  received 
all  of  the  required  information,  a  copy  of  the 
Interest  Credit  Agreement  form  will  be 
returned  to  you.  The  agreement  will  show  the 
amount  of  interest  cre^t,  if  any,  that  will  be 
credited  to  your  loan  account. 

Failure  to  provide  complete  and  accurate 
information  or  to  return  the  forms  promptly  to 
the  FmHA  may  result  in  your  not  receiving  all 
of  the  interest  credit  to  which  you  may  be 
entitled,  thus  increasing  the  payments  on 
your  loan. 

The  enclosed  Interest  Credit  Agreement 
and  Verification  of  Employment  must  be 
completed  and  returned  to  your  local  County 
Supervisor  by  (date).  Failure  to  return  the 
forms  with  information  completed  as 
requested  will  result  in  loss  of  interest  credit 
for  which  you  may  otherwise  be  eligible  to 
receive  and  your  loan  payments  will  be 

increased  to  $ - beginning  with  your 

(date)  payment.  Please  see  that  all  papers  are 
returned  as  all  income  must  be  considered  to 
compute  Interest  Credit.  If  you  have  any 
questions  you  should  contact  the  local 
County  Supervisor  immediately  at  (phone 
number). 

Exhibit  H — Mutual  Self-Heip  Housing 

Guidelines 

Introduction 

Leadership  and  Supervision 
Basic  Req'urements 
Organization  and  Agreements 
Preconstruction  Meetings 
Construction 

Membership  Agreement  (Exhibit  H-1) 
Promissory  Note  (Exhibit  H-2) 

How  to  give  low-income  rural  people  an 
opportunity  to  have  a  decent  home  of  their 
own  is  a  major  challenge  in  rural  America.  To 
help  such  persons  have  an  adequate  home  at 
a  cost  they  can  afford,  the  Farmers  Home 
Administration  (FmHA)  makes  Rural  Housing 
(Rtl)  loans  to  individual  persons  to  enable 
them  to  participate  in  a  mutual  self-help 
housing  project.  This  program  is  specifically 
designed  to  help  those  who  do  not  have 
enough  income  to  build  modest  homes  by 
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customary  methods,  to  work  together  to  build 
modest  homes  of  their  own. 

Participating  applicants  who  are  approved 
by  FmHA  may  obtain  rural  housing  loans  to 
buy  materials,  to  pay  for  any  skilled  labor 
and  contract  costs  required  for  work  on  their 
own  homes  and  if  necessary  buy  a  building 
site.  Basic  construction  labor  will  be 
performed  by  famiUes  mutually  helping  each 
other,  after  forming  an  unincorporated  or 
incorporated  association  for  this  purpose. 

This  exchange  of  labor,  without  a  cash  cost 
“to  the  families,  is  the  key  to  the  mutual  self- 
help  housing  program.  In  this  way  the  houses 
can  be  built  for  considerably  less  cash  cost 
than  by  customary  methods. 

There  also  may  be  savings  in  the  cost  of 
materials  purchased.  All  members  of  the 
group  may  buy  their  materials  from  suppliers 
who  offer  the  most  favorable  prices.  Material 
suppliers  may  offer  discounts  to  those 
participating  in  mutual  self-help  housing  if 
they  know  they  will  have  a  large  volume  of 
sales  to  members  of  the  group. 

Families  have  been  able  to  build  modest 
homes  suited  to  their  needs  at  savings  of 
several  thousand  dollars.  This  substitution  of 
labor  equity  for  cash  can  reduce  the  cost  of 
homes  enough  to  bring  the  price  of  a  modest 
home  within  reach  of  low-income  rural 
families. 

Persons  interested  in  woricing  with  other 
families  on  an  organized  basis  to  build  their 
own  homes  should  contact  the  FmHA  County 
Supervisor  serving  the  area  in  which  the 
housing  will  be  located. 

The  County  Supervisor  w'ill  obtain  the  prior 
approval  of  &e  State  Director  for  committing 
the  FmHA  to  participate  in  each  mutual  self- 
help  project. 

Leadership  and  Supervision 

FmHA  will  provide  the  overall  leadership 
and  supervision  and  determine  the  eligibility 
of  the  participating  applicants  to  receive 
Rural  Housing  loans.  A  special  construction 
supervisor  may,  with  prior  authorization  of 
the  National  Office,  be  hired  by  the  State 
Director  to  help  the  applicants  with  their 
home  building.  In  some  cases  construction 
supervision  assistance  may  be  offered  by 
another  agency  or  organization.  FmHA  will 
consider  such  offers  under  the  following 
conditions: 

1.  The  agency  or  organization  must  have 
the  legal,  financial  and  actual  capacity  and 
resources  to  provide  the  construction 
supervision  assistance  under  the  direction  of 
the  FmHA  County  Supervisor. 

2.  The  respective  responsibilities  of  all 
parties  should  be  clearly  deffned  and  stated 
in  a  written  agreement  to  be  signed  by  the 
participating  agencies. 

3.  The  proposal  must  be  compatible  with 
the  FmHA  borrower  method  of  operation, 
more  specifically: 

a.  FmHA  will  make  Rural  Housing  loans  to 
applicants  based  on  the  need  and 
qualifications  of  each. 

b.  FmHA  will  determine  the  eligibility  of 
each  applicant  approve  the  house  plans, 
inspect  the  constniction,  and  disburse  loan 
funds  as  needed  on  an  individual-case  basis. 
Loan  funds  will  not  be  pooled. 

c.  No  advance  commitments  of  loan  funds 
will  be  made  for  any  project.  A  commitment 


of  funds  will  be  made  for  each  loan  when  it  is 
approved  subject  to  the  conditions  stated  in 
each  loan  approval. 

d.  No  loan  funds  may  be  used  to  pay  for 
construction  supervision  or  to  pay  borrowers 
for  working  on  their  homes  or  on  the  homes 
of  others  who  are  participating. 

e.  The  construction  will  involve  as  much 
on-site  work  as  practicable,  to  obtain 
maximum  savings  to  those  participating. 

f.  Basic  plans  and  construction  methods 
should  be  standardized  to  the  extent 
practicable. 

Basic  Requirements 

Rural  housing  loans  will  be  made  by  FmHA 
to  those  who  participate  in  a  self-help 
housing  group  and  who: 

1.  Do  not  have  sufficient  income  to  build  a 
modest  home  by  customary  methods. 

2.  Are  creditworthy  by  FmHA  standards 
and  can  comply  with  all  other  eligibility 
requirements  for  rural  housing  loans. 

3.  Desire  to  build  a  home  of  their  own  that 
is  simple  in  design,  structurally  sound,  and 
low  in  cost. 

The  following  basic  conditions  are 
essential  to  the  success  of  a  self-help  housing 
venture: 

1.  A  sincere  spirit  of  cooperation  on  the 
part  of  all  participants. 

2.  Competent  leadership  and  technical 
supervision. 

3.  A  complete  understanding  by  each 
person  of  the  responsibilities  involved. 

4.  Adequate  time  available  to  participants 
to  do  the  work. 

5.  Sufffcient  skills  among  the  members  of 
the  group  to  do  at  least  the  basic  construction 
woric. 

6.  All  the  building  sites  must  be  close 
enough  together  to  permit  convenient 
exchange  of  work. 

7.  Ordinarily  from  6  to  10  families  can  work 
together  satisfactorily. 

Organization  and  Agreements 

An  imderstanding  should  be  reached  on 
important  items  such  as  when  the  individuals 
in  the  group  will  be  available  to  work,  the 
amount  of  work  to  be  performed,  the  number 
to  be  involved  in  the  various  work  groups 
and  the  amount  of  time  each  will  spend 
working  on  the  homes.  The  group  wiU 
develop  a  written  agreement  drawn  so  as  to 
be  binding  upon  all  members  signing  it. 
Attached  as  Exhibit  H-1  is  a  suggested  form 
of  such  an  agreement  called  Membership 
Agreement.  All  participating  members  will 
sign  the  Membership  Agreement  and  each 
applicant  will  be  given  a  copy.  Any  such 
document  used  will  be  given  prior  review  and 
approval  by  the  FmHA  to  be  sure  that  it  is 
legally  adequate  and  does  not  conflict  with 
applicable  State  laws  of  FmHA  regulations, 
liiis  should  be  done  with  the  assistance  of 
the  Office  of  the  General  Counsel. 

Each  applicant  will  execute  a  promissory 
note  for  an  amount  equal  to  the  value  of  the 
services  they  agree  to  perform  for  the 
association  to  build  the  houses.  See  Exhibit 
H-2.  Such  a  note  should  not  be  secured  by  a 
lien  against  the  property. 

Preconstruction  Meetings 

The  successful  conduct  of  a  mutual  self- 
help  housing  program  requires  a  series  of 


meetings  with  those  participating.  These 
meetings  should  be  held  to  discuss  fully  all  of 
the  planning,  construction,  and  maintenance 
of  a  home,  the  responsibUities  of  home 
ownership,  and  the  requirements  for  a  FmHA 
rural  housing  loan.  These  meetings  also  will 
familiarize  the  applicants  with  the  self-help 
approach,  develop  mutual  confidences  among 
participants  and  develop  the  interest  of 
community  leaders  in  the  project.  During  the 
group  meetings  the  FmHA  County  Supervisor 
and  those  who  will  be  responsible  for  the 
supervision  of  the  construction  should  be 
able  to  learn  about  the  capabilities  of  the 
individuals  and  determine  the  extent  to 
which  construction  can  be  carried  out  under 
the  self-help  method. 

The  actual  number  of  meetings  held  will 
depend  on  tlie  rate  at  which  the  group 
progresses  toward  reaching  a  full 
understanding  of  the  responsibilities 
involved.  Experience  indicates  that  from  8  to 
10  meetings  usually  will  be  adequate.  Local 
people  should  be  used,  where  practicaL  to 
discuss  appropriate  subjects  in  the  meetings. 
This  will  help  in  making  the  local  community 
aware  of  the  self-help  program,  and  also  help 
obtain  local  acceptance  and  support  for  the 
project.  The  following  is  a  recommended 
sequence  of  meetings  and  suggested  list  of 
subjects  to  be  discussed: 

liie  first  meeting  should  be  explanatory  in 
nature.  The  FmHA  County  Supervisor  should 
discuss  the  basic  principles  involved  in 
mutual  self-help  housing,  together  with  a 
brief  explanation  of  the  purposes  and 
limitations  of  and  the  requirements  for  rural 
housing  loans.  The  County  Supervisor  should 
also  discuss  obligations  of  home  ownership 
such  as  loan  payments,  taxes,  insurance  and 
maintenance.  At  the  first  meeting,  time 
should  be  allowed  for  the  individuals  to 
become  acquainted  with  one  another.  In 
closing  the  first  meeting,  the  group  should  be 
informed  of  the  duties  and  responsibilities  of 
the  officers  and  committees  needed  to  carry 
out  a  mutual  self-help  program.  The  members 
of  the  group  should  be  considering  a  name  for 
the  organization  and  the  persons  best  suited 
for  the  various  positions  in  order  that  the 
officers  and  committees  can  be  selected  at 
the  next  meeting. 

At  the  second  meeting  an  association 
should  be  formed  and  the  officers  and 
committees  selected.  They  might  include  the 
following: 

1.  President 

2.  Vice-President 

3.  Secretary-Treasurer 

4.  Labor  Manager 

5.  Piu-chasing  Committee 

6.  Program  Committee 

Additional  meetings  are  essential,  but  the 
order  in  which  the  subjects  are  presented  or 
the  number  of  subjects  included  in  any 
meeting  may  vaiy.  The  following  topics  are 
suggested  for  a  series  of  meetings: 

1.  Site  Planning  and  Building  Codes.  An 
architect,  FmHA  engineer,  or  a  good  builder 
who  also  does  home  designing  could  be 
invited  to  discuss  factors  in  selecting  house 
size.  The  local  building  inspector  could  be 
asked  to  speak  on  building  and  health  code 
requirements. 

2.  Home  Planning.  An  architect  or  home 
economist  may  be  invited  to  discuss  home 
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kitchen  layouts,  traffic  patterns,  window 
placement,  economical  construction,  and 
other  considerations  in  the  selection  of  a 
good  house  plan. 

3.  Plans  and  Specif ications.  The  group  will 
probably  have  questions  and  need  individual 
help  in  making  decisions  concerning  plans 
and  specifications  for  their  homes.  The 
County  Supervisor  and  the  construction 
supervisor  should  help  each  applicant 
develop  suitable  specifications. 

4.  Cost  of  Materials.  The  purchasing 
committee  will  obtain  and  review  prices  of 
materials  and  contract  work.  At  one  of  the 
last  meetings  to  be  held  before  the 
construction  starts,  the  purchasing  committee 
should  report  on  its  recommendations  for 
buying  materials  and  awarding  contracts. 

5.  Taxes.  A  discussion  of  the  method  of  tax 
appraising  could  be  given  by  the  local  tax 
assessor.  Based  on  plans  and  locations  a 
rough  estimate  should  be  made  of  expected 
taxes. 

6.  Insurance.  A  local  insurance  agent  may 
be  asked  to  speak  on  insurance  for  fire  and 
extended  coverage,  household  policies,  and 
other  coverages  of  interest  to  the  group  such 
as  liability  insurance.  The  FmHA  County 
Supervisor  should  discuss  fire,  windstorm 
and  other  hazard  insurance  requirements  of 
RH  loans. 

7.  Mortgage  Requirements.  The  FmHA 
County  Supervisor  might  discuss  the  FmHA 
mortgage  and  related  requirements.  A  local 
attorney  might  be  asked  to  discuss  other  legal 
aspects  of  the  program. 

8.  Maintenance  Costs.  The  County 
Supervisor,  the  construction  supervisor  or  a 
local  real  estate  agent  might  discuss  the 
importance  of  proper  maintenance  for  a 
home.  They  should  emphasize  how  money 
spent  for  maintenance  improves  appearance, 
helps  maintain  value  and  saves  money  in  the 
long  run. 

9.  Money  Management.  The  FmHA  County 
Supervisor  should  impress  upon  the  group  the 
necessity  of  following  the  basic  principles  of 
money  management  such  as  keeping  records, 
following  a  budget,  and  not  overspending  on 
non-essentials. 

10.  Labor  Sharing  Arrangement.  The  group 
should  discuss  and  reach  decisions  as  to  how 
the  members  will  share  the  labor,  how 
records  will  be  kept  of  time  worked,  how  to 
make  sure  that  labor  will  be  exchanged  on  a 
basis  that  is  fair  to  all  members  and  how  to 
evidence  and  record  these  decisions. 

11.  Use  of  Tools.  One  or  more  of  the 
meetings  should  include  demonstrations  and 
training  by  the  construction  supervisor  of  the 
safe  and  proper  use  of  tools.  Special  attention 
should  be  given  to  the  use  of  basic  tools  such 
as  level,  square,  rule,  saw,  and  any  power 
tools  that  might  be  used  in  the  construction. 

12.  Construction  and  Work  Procedures. 

The  authority  and  duties  of  the  Construction 
Supervisor  will  be  discussed  in  detail.  The 
procedures  for  actual  construction  will  be 
discussed  including  labor  sharing,  work 
teams,  order  of  development,  function  of 
committees,  time  reporting  for  work 
completed  and  future  hours  available. 

13.  Ground  Breaking  Plans.  The  final 
preconstruction  meeting  should  be  more  of  a 
social  get-together  than  a  business  meeting. 
This  is  also  the  logical  time  to  plan  a  ground 


breaking  ceremony  for  the  day  the  loans  are 
closed. 

Construction 

The  basic  work  is  performed,  largely  on  a 
labor  exchange  basis,  by  the  participating 
families  imder  the  guidance  of  the 
construction  supervisor. 

The  group  may,  depending  on  the  skills  of 
the  individuals,  plan  to  do  all  the  work  or 
plan  to  contract  for  work  which  they  cannot 
do  readily,  such  as  installation  of  wiring, 
plumbing  and  kitchen  cabinets  and 
equipment,  excavating  for  basements  and 
diy-wall  finishing.  Highly  skilled  or 
specialized  jobs  will  be  contracted  when 
such  services  are  not  available  in  the  group. 

There  may  be  an  inclination  on  the  part  of 
some  participants  to  want  to  concentrate  on 
their  own  homes,  particularly  after  the 
fi'aming  is  in  place.  Therefore,  a  prior 
understanding  should  be  reached  regarding 
the  specific  responsibilities  of  each  family. 
Rather  than  completing  or  nearly  completing 
each  house  one  at  a  time,  work  should  start 
on  all  houses  and  each  stage  of  construction 
be  finished  on  all  before  starting  the  next 
stage  of  construction  on  any  house,  to  the 
extent  consistent  with  good  construction 
practices. 

To  effect  savings,  materials  for  all  the 
houses  may  be  purchased  fi'om  the  one  or 
several  suppliers  who  offer  the  lowest  prices. 
Also,  all  contracts  for  members  of  the  group 
may  be  awarded  to  the  same  contractors.  To 
illustrate,  the  plumbing  contractor  offering 
the  lowest  price  ordinarily  should  perform 
the  plumbing  for  all  of  the  dwellings. 

Each  borrower  will  pay  the  material 
supplier  for  materials  used,  and  the 
contractor  for  work  done,  on  its  own  home. 
All  deliveries  of  materials  will  be  itemized 
separately  for  each  home.  The  Association  as 
a  whole,  after  considering  the.suggestions  of 
the  purchasing  committee  will  reconunend 
the  suppliers  fi'om  whom  materials  will  be 
purchased  and  the  contractors  to  whom  the 
contracts  will  be  awarded. 

The  construction  supervisor  with  the 
advice  of  the  president  of  the  association 
should  divide  the  group  into  work  teams. 
Work  teams  should  be  organized  on  the  basis 
of  skills,  compatability,  and  availability.  For 
example,  one  team  could  lay  out  and  pour 
footings  and  another  team  could  lay  bricks. 
The  third  team  could  begin  fiaming  as  soon 
as  the  foundation  is  ready. 

A  firm  understanding  will  be  reached  that 
no  changes  in  construction  from  the  approved 
plans  and  specifications  may  be  made 
without  furnishing  the  County  Supervisor 
with  full  cost  figures  and  obtaining  approval 
in  advance.  If  any  change  results  in  a  need 
for  additional  funds,  they  must  be  furnished 
by  the  borrower  before  approval.  All  homes 
should  be  finished  at  or  about  the  same  time 
and  none  should  be  occupied  prior  to 
completion  of  them  all. 

The  Association  should  have  brief 
meetings,  at  least  once  a  week,  to: 

1.  Report  on  performance  and  houfs  of 
work  performed. 

2.  Settle  any  disagreements. 

3.  Plan  work  schedule  and  purchases  for 
the  coming  week. 


Exhibit  H-1 — Membership  Agreement 

Membership  Agreement - 

Association 

We  understand  that  by  signing  this 
agreement  we  will  become  members  in  the 

- Association  when  we  receive 

adequate  credit  to  finance  the  home  we 
intend  to  build.  We  have  read  the  agreement 
or  have  had  it  read  to  us  and  agree  to  comply 
with  all  its  provisions.  Each  applicant  has 
been  given  a  copy  to  keep. 

Purpose 

The  purpose  of  this  Association  is  to 
provide  a  way  whereby  each  member  can 
help  itself  and  every  other  member  to  build 
its  own  home. 

Membership 

Membership  will  be  limited  to  those 
persons  who: 

1.  Do  not  have  an  adequate  home; 

2.  Are  willing  to  work  with  the  other 
members  of  the  Association  in  building  their 
homes; 

3.  Have  a  commitment  to  obtain  financing 
for  the  cash  cost  of  their  home;  and 

4.  Sign  the  Membership  Agreement. 

Applicants  and  co-applicants  may  both 

sign  the  Membership  A^ement.  As  used  in 
this  agreement  the  term  “Applicant”  means 
either  applicant  or  co-applicant  when  both 
sign  the  agreement,  or  the  person  signing 
when  only  one  signs. 

Voting  Rights 

Each  member  will  have  one  vote  in  the 
election  of  officers  and  all  other  matters 
involving  a  decision  by  the  membership. 

Officers 

The  officers  of  the  Association  will  be  a 
President,  Vice-President  and  a  Secretary- 
Treasurer.  Each  will  be  elected,  at  a  meeting, 
by  a  majority  vote  of  all  the  members  and 
will  continue  to  hold  office  unless  the  officer 
resigns,  dies,  is  incapacitated,  or  is  removed 
by  vote  of  two-thirds  of  all  the  members  at  a 
called  meeting  for  the  purpose  of  considering 
such  removal.  The  duties  of  the  officers  will 
be  as  follows: 

The  President  will: 

1.  Call  membership  meetings  and  officers' 
meetings; 

2.  Preside  over  all  meetings; 

3.  Work  closely  with  the  construction 
supervisor,  and 

4.  See  that  committees  and  members  carry 
out  their  responsibilities  in  connection  with 
mutual  self-help  project. 

The  Vice-President  will: 

1.  Act  for  the  President  in  the  President's 
absence,  and 

2.  Be  chairman  of  the  Program  Committee. 

The  Secretary-Treasurer  will: 

1.  Keep  the  minutes  of  each  meeting. 

2.  Handle  correspondence  of  the 
Association. 

3.  Collect  and  handle  through  a  checking 
account  in  the  Association’s  name,  funds  the 
organization  may  need.  These  may  include 
items  such  as  stationery,  stamps  and  record 
book. 

4.  Maintain  other  records  of  the 
Association  at  the  direction  of  the  President. 
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Appointed  Committees  and  Positions 

The  officers  by  majority  vote  will  appoint 
the  following  from  the  membership: 

1.  A  Labor  Manager  who  will  keep  records 
of  the  hours  worked  by  each  member  and 
notify  the  construction  supervisor  as  to  the 
availability  of  members  for  work  on  the 
housing. 

2.  A  Purchasing  Committee  of  three 
members  of  the  Association  that  will  obtain 
and  review  prices  and  cost  estimates  for  the 
houses  to  be  built  and  recommend 
contractors  and  suppliers  to  be  used  by  the 
members. 

3.  Two  of  the  three  members  of  the  Program 
Committee.  The  third  member  will  be  the 
Vice-President,  who  will  be  chairperson,  lliis 
committee  will  help  plan  meetings  and  assist 
in  obtaining  outside  speakers. 

Meetings 

Meetings  of  officers  and  meetings  of 
members  will  be  held  as  often  as  necessary 
to  successfully  complete  the  mutual  self-help 
housing.  Meetings  may  be  called  by  the 
President  when  considered  advisable  and 
will  be  called  by  the  President  at  the  written 

request  of  not  less  than - members,  or  at 

the  request  of  the  Farmers  Home 
Administration  County  Supervisor  or  other 
authorized  Farmers  Home  Administration 
employee.  Each  officer  or  member  will  be 
notified  at  least  three  days  before  the 
meeting  as  to  the  time,  date  and  place  of  each 
meeting  by  mail,  telephone  or  by 
announcement  at  the  preceding  meeting. 

Labor  Exchange  Agreement 

Each  member  agrees  to  furnish  700  hours  of 
labor  for  the  construction  of  houses  of  the 
other  members  of  this  Association  in  return 
for  1,500  hours  of  labor  from  other  members 
in  the  actual  construction  of  its  house.  We 
understand  that  if  more  than  1,500  hours 
labor  is  required  from  each  member  to 
complete  all  houses,  each  member  will 
furnish  its  share  of  additional  labor  needed. 

In  case  less  than  1,500  hours  labor  is  required 
from  each  to  complete  all  the  houses,  each 
family's  obligation  under  this  agreement  will 
be  satisfied  when  it  has  contributed  the 
number  of  hours  labor  actually  required. 

The  number  of  hours  worked  by  each 
member  or  by  any  other  person  for  any  , 
applicant  credit  will  be  verified  by  the  Labor 
Manager.  Each  member  will  sign  a 
promissory  note  to  the  Association  in  the 

amount  of  $ - .  It  is  understood  the  amount 

of  $ - for  each  approved  hour  of  labor 

performed  will  be  credited  on  the  note  and 
that  the  note  will  be  satisfied  when  the 
number  of  hours  required  of  each  member 
has  been  worked.  However,  if  any  member 
because  of  death,  illness,  or  injury  is  unable 
to  make  its  full  labor  contribution  personally 
or  from  other  sources  as  required,  that 
member  will  be  excused  to  that  extent  from 
performing  its  labor  agreement,  and  all  the 
other  members  will  assist  such  a  member  in 
completing  its  house  and  will  contribute  the 
additional  amount  of  labor  for  ail  the  houses 
which  otherwise  the  stricken  member  would 
have  furnished. 

We  agree  to  exchange  labor  on  the 
following  basis: 

1.  Equal  time  will  be  allowed  for  labor 
performed  by  members  in  the  actual 


construction  of  the  homes  regardless  of  the 
type  of  work  involved. 

2.  Rates  for  time  allowances  for  labor 
performed  by  persons  other  than  members, 
will  be  determined  by  the  Officers  with  the 
approval  of  the  Labor  Manager  and  the 
construction  supervisor. 

3.  A  member  may  not  work  alone  on  the 
members  own  house  unless  the  job  can  be 
done  alone  and  the  consent  of  the 
construction  supervisor  has  been  obtained. 

4.  The  hours  worked  will  be  reported  by 
each  worker  to  the  construction  supervisor 
each  day.  The  construction  supervisor  will 
promptly  turn  in  a  work  sheet  for  each 
worker  to  the  Labor  Manager,  who  will  credit 
the  hours  worked  to  that  member's  account. 

In  case  of  a  dispute  as  to  the  number  of  hours 
to  be  credited,  the  question  will  be  resolved 
by  a  majority  vote  of  the  officers  of  the 
Association. 

General  Agreements 

We  agree  that: 

1.  The  Association,  by  majority  vote,  will 
determine  and  recommend  the  best  way  to 
buy  materials  and  recommend  contractors  for 
any  skilled  work.  Each  member  shall  make 
its  own  decision  in  selecting  the  tjqie  of 
building  materials  and  in  selecting  a 
contractor  from  those  recommended  by  the 
Association.  Each  member  shall  pay  the  cost 
of  materials  and  the  contractor  in  connection 
with  its  own  home. 

2.  The  Association  will  collect  cost  of 

operation  of  the  Association  from  members, 
not  to  exceed  $ - from  each  member. 

3.  The  Association  will  collect,  by  any 
means  available,  payment  for  failing  to 
provide  the  amount  of  labor  agreed. 

4.  The  Association  will  act  for  the  group  in 
other  matters  related  to  the  project  when 
authorized  by  a  majority  of  the  members. 

5.  Property  insurance  will  be  obtained  by 
the  members  as  required  by  the  Farmers 
Home  Administration.  Members  also  will 
obtain  workmen's  compensation  insurance  as 
required  by  State  law  or  public  liability 
insurance  against  claims  of  others  when 
required  by  the  Farmers  Home 
Administration. 

Dissolution 

After  a  determination  is  made  by  the 
officers  that  the  last  house  is  completed  and 
that  there  are  no  obligations  of  or  to  the 
Association,  upon  majority  vote  of  the 
members  and  with  the  consent  of  the  Farmers 
Home  Administration  the  Association  shall 
terminate. 

Amendments 

Amendments  to  tliis  agreement  may  be 
made  by  a  majority  vote  of  the  members,  at  a 
meeting  called  for  the  announced  purpose  of 
considering  amendments,  to  take  effect  upon 
approval  by  the  Farmers  Home 
Administration  County  Supervisor;  but  no 
amendments  may  decrease  the  rights  or 
increase  the  liability  of  any  member  without 
such  member's  consent. 

Date  — ; — ,  Signed  (Applicant) - , 

Dated; - ,  Signed  (Co-applicant) 

Date - ,  Signed  (Applicant) - , 

Dated: - ,  Signed  (Co-applicant) 


Date - ,  Signed  (Applicant) - 

Dated: - .  Signed  (Co-applicant) 


Date - ,  Signed  (Applicant) - 

Dated: - ,  Signed  (Co-applicant) 


Exhibit  H-2 — Promissory  Note 

Date - 

Eighteen  months  after  date  for  value 
received,  we  promise  to  pay  to  the 

- Association  or  order  the  sum  of 

- ($).  We  have  agreed  to  furnish  said 

Association  700  hours  of  our  own  labor  or  the 
labor  of  other  persons  as  approved  by  the 
officers  and  Labor  Manager  of  the 
Association  and  the  construction  supervisor 
in  accordance  with  the  Membership 
Agreement  of  the  Association.  Credits  will  be 

made  on  this  note  at  the  rate  of  $ - for 

each  hour  worked  by  either  of  the 
undersigned,  and  at  a  rate  determined  in 
accordance  with  the  Membership  Agreement 
for  each  hour  worked  by  any  other  person  for 
the  account  of  the  undersigned,  in  the  next 
eighteen  months.  This  note  will  be  satisfied 
when  the  undersigned  have  furnished  the 
actually  required  number  of  hours  labor.  All 
time  worked  must  be  approved  by  the  Labor 
Manager  of  the  Association.  This  note  is 
subject  to  all  provisions  of  the  Membership 
Agreement. 

Applicant - 

Witnes  s - 

Co-applicant - 

Address - 

Note. — This  document  has  been  reviewed 
in  accordance  with  FmHA  Instruction  1901- 
G,  "Environmental  Impact  Statements."  It  is 
the  determination  of  FmHA  that  this  action 
does  not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  and  in  accordance  with 
the  National  Environmental  Policy  Act  of 
1969,  Pub.  L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

The  reporting  and/or  recordkeeping 
requirements  contained  herein  have  been 
approved  by  the  Office  of  Management  and 
Budget  in  accordance  with  the  Federal 
Reports  Act  of  1942. 

(42  use  1480;  7  CFR  2.23;  7  CFR  2.70) 

Dated;  January  8, 1981. 

Alex  P.  Mercure, 

Under  Secretary  for  Small  Community  and 
Rural  Development. 

(FR  Doc.  81-1874  Filed  1-16-81;  8:45  am] 

BILLING  COi:>E  3410-07-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization 
Service 

8  CFR  Parts  211  and  214 

Documentary  Requirements: 
Immigrants!  Waivers;  Nonimmigrant 
Classes:  The  Effect  of  a  Strike  on  the 
Admission  and  Continued  Employment 
of  Certain  Nonimmigrants 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
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action:  Final  rule. 

summary:  These  final  rules  set  forth  the 
restrictions  on  the  admission  and 
continued  employment  of  nonimmigrant 
temporary  workers,  intra-company 
transferees,  and  students  in  the 
occupations  and  at  the  place  of  a  strike 
or  other  labor  disputes  involving  a  work 
stoppage.  The  rules  are  necessary  to 
protect  U.S.  labor.  These  rules  also 
eliminate  a  restriction  on  the  admission 
of  commuters  destined  to  the  site  of  a 
strike,  which  was  declared  invalid  by  a 
U.S.  Court  of  Appeals. 

EFFECTIVE  DATE:  February  18, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  General  Information;  Stanley  J. 
Kieszkiel,  Acting  Instructions  Officer, 
Immigration  and  Naturalization 
Service,  425  Eye  Street,  N.W., 
Washington,  DC  20536.  Telephone: 

(202)  633-3048. 

For  Specific  Information:  Michael 
Heilman,  General  Attorney, 
Immigration  and  Naturalization 
Service,  425  Eye  Street,  N.W., 
Washington,  DC  20536.  Telephone: 
'{202}  633-2620. 

SUPPLEMENTARY  INFORMATION:  On  April 
18, 1979,  the  Department  of  Justice, 

Office  of  Legal  Counsel  (“OLC”)  advised 
the  Immigration  and  Naturalization 
Service  (“INS”)  that  8  CFR  214.2(h){10). 
which  relates  to  the  effect  of  a  labor 
dispute  on  H  nonimmigrants  did  not 
apply  to  aliens  in  the  United  States.  In 
the  opinion,  the  OLC  questioned 
whether  the  regulation  was  rationally 
related  to  the  purpose  of  8  U.S.C. 
1101(a){15)(H)(ii)  and  concluded  that  its 
application  to  an  alien  already  in  the 
United  States  would  contravene  the 
alien's  right  to  strike  or  not  to  strike 
guaranteed  him  under  section  7  of  the 
National  Labor  Relations  Act  (“NLRA”). 

The  Department  of  Labor  expressed 
its  concern  over  the  OLC  opinion.  It 
contended  that  the  continued 
employment  or  training  of  H 
nonimmigrants  during  a  strike  would 
adversely  affect  U.S.  labor.  Moreover,  it 
argued  that,  as  a  practical  matter,  the 
rights  of  a  nonimmigrant  under  the 
NLRA  are  more  theoretical  than  real, 
and  urged  that  the  labor  policy  interests 
underlying  the  Immigration  and 
Nationality  Act  outweighed  those 
underlying  the  NLRA  in  most  strike 
situations. 

In  our  view  the  amendment  to  8  CFR 
214.2fh)(10)  protects  U.S.  labor  while 
satisfying  the  legal  concerns  of  the  OLC. 
In  the  case  of  aliens  covered  by  the 
NLRA,  work  authorization  is  suspended 
unless  the  employer  establishes  that  less 
than  30%  of  the  workers  involved  are 
U.S.  citizens  or  lawful  permanent 


resident  aliens.  In  addition,  the 
Department  of  Labor  must  certify  that 
the  strike  has  been  authorized  by  a 
majority  of  such  workers,  or  that  a 
majority  of  such  workers  are 
participating  in  the  strike.  This  latter 
provision  is  included  to  provide  the 
public  with  guidelines  to  identify  those 
situations  where  the  impact  upon  U.S. 
labor  would  not  be  considered 
significant  enough  to  override  the  alien’s 
rights  imder  the  NLRA. 

A  similar  amendment  has  also  been 
added  to  8  CFR  214.2(l](3a]  pertaining  to 
petitions  for  intra-company  transferees. 
The  regulation  also  suspends 
employment  authorization  for 
nonimmigrant  students  upon 
certification  by  the  Department  of  Labor 
that  a  strike  or  other  labor  dispute 
involving  a  work  stoppage  is  in  progress 
in  the  occupation  at  the  place  of 
employment  and  that  the  continued 
employment  of  the  nonimmigrant 
student  would  adversely  affect  U.S. 
labor. 

Numerous  comments  were  received 
from  the  public,  including 
representatives  of  labor  unions  and 
employers  of  temporary  workers,  and 
from  the  Department  of  Labor.  The 
views  expressed  ranged  from  criticism 
of  any  control  over  the  employment  of 
nonimmigrants  during  a  strike  to  support 
for  automatic  suspension  of  emplojmient 
authorization  during  labor  disputes.  The 
majority  of  commentators  criticized  the 
proviso  applicable  to  strikes  involving 
nonimmigrants  covered  by  the  NLRA. 

In  our  view  it  is  essential  that  the 
Attorney  General’s  authority  to  suspend 
work  authorization  of  nonimmigrants 
who  have  entered  this  country  for  the 
sole  purpose  of  working  be  exercised 
only  under  exceptional  circumstances. 
Some  commentators  contend  that  a 
strike  constitutes  such  exceptional 
circumstances  to  justify  exercising  this 
authority.  In  support  of  their  argument 
they  point  out  that,  because  the  stay  of 
nonimmigrants  in  this  country  depends 
in  large  part  on  the  goodwill  of  the 
employer,  abuses  by  an  employer  during 
a  labor  dispute  are  more  likely  to  occur 
where  temporary  workers  are  employed. 

We  find  this  argument  persuasive  in 
the  case  of  workers  for  whom  there  is  no 
protection  under  federal  law  from  unfair 
labor  practices  conunitted  by  employers. 
In  such  a  situation  no  conflict  exists 
with  Section  7  of  the  NLRA  which 
guarantees  a  worker  the  right  to  choose 
whether  or  not  to  strike.  Therefore,  we 
are  providing  for  suspension  of  vvork 
authorization  for  these  workers  upon  a 
finding  of  adverse  effect  to  domestic 
workers.  Consequently,  given  the 
Department’s  concern,  and  the 
Department  of  Labor’s  strong  policy,  we 


are  publishing  a  regulation  which 
essentially  balances  the  interests  of  U.S. 
labor  with  the  rights  granted  to  certain 
workers  under  Action- 7  of  the  NLRA. 

Suspension  of  student  employment  is 
being  provided  regardless  of  whether  or 
not  the  student  qualifies  as  an 
“employee”  under  the  NLRA.  The 
reason  for  this  was  expressed  in  our 
proposal:  inasmuch  as  the  student  is  not 
in  the  U.S.  for  the  purpose  of 
employment,  his/her  rights  under  the 
NLRA  are  viewed  as  less  significant 
than  those  of  a  temporary  worker. 

In  order  to  insure  that  the  temporary 
worker  program  is  not  utilized  to  import 
“strikebreakers”,  the  final  rule  bars  the 
admission  of  all  temporary  workers  in 
the  event  of  a  strike  or  other  labor 
dispute  involving  a  work  stoppage  in  the 
occupation  at  the  place  of  employment 
regardless  of  whether  or  not  they  would 
be  covered  by  the  NLRA. 

Since  8  CFR  211.5(d],  relating  to  the 
admission  of  commuters  destined  to  the 
site  of  a  strike,  has  been  declared 
invalid  by  the  U.S.  Court  of  Appeals  for 
the  Ninth  Circuit  in  Sam  Andrews’  Sons 
V.  Mitchell,  457  F.2d  745  (9th  Cir.  1972), 
it  is  deleted  consistent  with  our 
proposal. 

In  view  of  the  above,  the  following 
amendments  are  made  to  Chapter  I  of 
Title  8  of  the  Code  of  Federal 
Regulations: 

PART  214— NONIMMIGRANT  CLASSES 
§  214.2  [Amended] 

1.  8  CFR  214.2(h)(10)  is  revised  to  read 
as  follows: 

(h)  *  *  * 

(10)  Effect  of  Strike,  (i)  A  petition  to 
classify  an  alien  as  a  nonimmigrant  as 
defined  in  section  101(a)(15](H)  of  the 
Act  shall  be  denied  if  the  Secretary  of 
Labor  or  his  designee  certifies  to  the 
Comn^issioner  of  Immigration  and 
Naturalization  or  his  designee  that  a 
strike  or  other  labor  dispute  involving  a 
work  stoppage  of  workers  is  in  progress 
in  the  occupation  and  at  the  place  the 
beneficiary  is  to  be  employed  or  trained 
and  that  the  employment  or  training  of 
the  beneficiary  would  adversely  affect 
the  wages  and  working  conditions  of 
U.S.  citizen  or  lawful  permanent 
resident  workers. 

(11)  If  a  petition  has  been  approved, 
but  the  beneficiary  has  not  yet  entered 
the  United  States  to  take  up  the 
approved  employment  or  training,  and 
the  Secretary  of  Labor  or  his  designee 
certifies  to  the  Commissioner  of 
Immigration  and  Naturalization  or  his 
designee  that  a  strike  or  other  labor 
dispute  involving  a  work  stoppage  of 
workers  is  in  progress  in  the  occupation 
and  at  the  place  the  beneficiary  is  to  be 
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employed  or  trained,  and  that  the 
emplojrment  or  training  of  the 
benehciary  would  adversely  affect  the 
wages  and  working  conditions  of  U.S. 
citizen  or  lawful  permanent  resident 
workers,  the  approval  of  the  petition  is 
automatically  suspended  and  the 
application  for  admission  on  the  basis  of 
the  petition  shall  be  denied. 

(iii]  If  a  petition  has  been  approved, 
and  the  beneflciary  has  entered  the 
United  States  to  take  up  the  employment 
or  training,  if  the  beneficiary  is  not  an 
“employee"  as  dehned  in  the  National 
Labor  Relations  Act  (29  U.S.C.  152(3]], 
and  the  Secretary  of  Labor  or  his 
designee  certifies  to  the  Commissioner 
of  Immigration  and  Naturalization  or  his 
designee  that  a  strike  or  other  labor 
dispute  involving  a  work  stoppage  of 
workers  is  in  progress  in  the  occupation 
and  place  of  employment  or  training, 
and  that  the  employment  or  training  of 
the  beneficiary  would  adversely  affect 
the  wages  and  working  conditions  of 
U.S.  citizens  or  lawful  permanent 
resident  workers,  the  approval  of  the 
petition  is  automatically  suspended. 

(iv]  If  a  petition  has  been  approved, 
and  the  beneficiary  has  entered  the 
United  States  to  take  up  employment,  if 
the  beneficiary  is  an  “employee”  within 
the  definition  of  the  NLRA,  the  existence 
of  a  strike  in  the  occupation  at  the  place 
of  employment  shall  result  in  suspension 
of  the  beneficiary’s  authorization  to 
work,  unless  the  employer  establishes  to 
the  satisfaction  of  the  Secretary  of 
Labor  or  his  designee,  who  in  turn 
certifies  to  the  Commissioner  of 
Immigration  and  Naturalization  or  his 
designee,  that  less  than  30  percent  of  the 
work  force  in  the  occupation  at  the 
place  of  employment  are  U.S.  citizens  or 
lawful  permanent  resident  workers, 
provided  that  the  Secretary  of  Labor  or 
his  designee  also  certifies  that  the  strike 
has  been  authorized  by  a  majority  of 
such  U.S.  citizen  or  lawful  permanent 
resident  workers  who  voted,  or  a 
majority  of  such  workers  are 
participating  in  the  strike. 

(v]  As  used  in  this  section,  “place  of 
employment”  shall  mean  wherever  the 
employer  or  a  joint  employer  does 
business. 

§  214.2  [Amended] 

2.  8  CFR  214.2(l](3a]  is  revised  to  read 
as  follows: 

***** 

(1)  *  *  * 

(3a]  Effect  of  strike;  (i]  A  petition  to 
classify  an  alien  as  a  nonimmigrant  as 
defined  in  section  101(a](15](L]  of  the 
Act  shall  be  denied  if  the  Secretary  of 
Labor  or  his  designee  certifies  to  the 
Commissioner  of  Immigration  and 
Naturalization  or  his  designee  that  a 


strike  or  other  labor  dispute  involving  a 
work  stoppage  (or  layoff]  of  workers  is 
in  progress  in  the  occupation  at  the 
place  the  beneficiary  is  to  be  employed, 
and  that  the  employment  of  the 
beneficiary  would  adversely  affect  the 
wages  and  working  conditions  of  U.S. 
citizens  or  lawful  permanent  resident 
workers. 

(ii]  If  a  petition  has  already  been 
approved,  but  the  beneficiary  has  not 
yet  entered  the  United  States  to  take  up 
the  approved  employment,  and  the 
Secretary  of  Labor  or  his  designee 
certifies  to  the  Commissioner  of 
Immigration  and  Naturalization  or  his 
designee  that  a  strike  or  other  labor 
dispute  involving  a  work  stoppage  of 
workers  is  in  progress  in  the  occupation 
at  the  place  the  beneficiary  is  to  be 
employed,  and  that  the  employment  of 
the  beneficiary  would  adversely  affect 
the  wages  and  working  conditions  of  the 
U.S.  citizens  or  lawful  permanent 
resident  workers,  the  approval  of  the 
petition  is  automatically  suspended  and 
the  application  for  admission  on  the 
basis  of  the  petition  shall  be  denied. 

(iii]  If  a  petition  has  already  been 
approved,  and  the  beneficiary  has 
entered  the  United  States  to  take  up  the 
employment,  if  the  beneficiary  is  not  an 
"employee”  as  defined  in  the  National 
Labor  Relations  Act  (29  U.S.C.  152(3]], 
and  the  Secretary  of  Labor  or  his 
designee  certifies  to  the  Commissioner 
of  Immigration  and  Naturalization  or  his 
designee  that  a  strike  or  other  labor 
dispute  involving  a  work  stoppage  of 
workers  is  in  progress  in  the  occupation 
at  the  place  of  employment,  and  that  the 
employment  of  the  beneficiary  would 
adversely  affect  the  wages  and  working 
conditions  of  U.S.  citizens  or  lawful 
permanent  resident  workers,  the 
approval  of  the  petition  is  automatically 
suspended. 

(iv]  If  a  petition  has  been  approved 
and  the  beneficiary  has  entered  the 
United  States  to  take  up  employment,  if 
the  beneficiary  is  an  “employee”  within 
the  definition  of  the  NLRA,  the  existence 
of  a  strike  in  the  occupation  at  the  place 
of  employment  shall  result  in  revocation 
of  the  beneficiary’s  authorization  to 
work,  unless  the  employer  establishes  to 
the  satisfaction  of  the  Secretary  of 
Labor  or  his  designee,  who  in  turn 
certifies  to  the  Commissioner  of 
Immigration  and  Naturalization  or  his 
designee,  that  less  than  30  percent  of  the 
work  force  in  the  occupation  at  the 
place  of  employment  are  U.S.  citizens  or 
lawful  permanent  resident  workers, 
provided  that  the  Secretary  of  Labor  or 
his  designee  also  certifies  that  the  strike 
has  been  authorized  by  a  majority  of 
such  U.S.  citizens  or  lawful  permanent 


resident  workers  who  voted,  or  a 
majority  of  such  workers  participating  in 
the  strike. 

(v]  As  used  in  this  section,  “place  of 
employment”  shall  mean  wherever  the 
employer  or  a  joint  employer  does 
business. 

***** 

3.  8  CFR  214.2(f)(6]  is  amended  by 
revising  the  last  sentence  in  the 
paragraph  to  read  as  follows: 

§  214.2  Special  requirements  for 
admission,  extension,  and  maintenance  of 
status. 

***** 

(f)*  *  * 

(6]  Employment.  *  *  *  Permission 
which  is  granted  to  a  student  to  engage 
in  any  employment  shall  not  extend 
beyond  the  expiration  date  of  his/her 
authorized  stay,  and  authorization  for 
all  employment,  whether  or  not  part  of 
any  academic  program,  is  automatically 
suspended  upon  certification  by  the 
Secretary  of  Labor  or  his  designee  to  the 
Commissioner  of  Immigration  and 
Naturalization  or  his  designee  that  a 
strike  or  other  labor  dispute  involving  a 
work  stoppage  of  workers  is  in  progress 
in  the  occupation  at  the  place  of 
employment.  As  used  in  this  section, 
“place  of  employment”  shall  mean 
wherever  the  employer  or  a  joint 
employer  does  business. 
***** 


PART  211— DOCUMENTARY 
REQUIREMENTS:  IMMIGRANTS: 
WAIVERS 

4.  8  CFR  211.5(d]  is  removed  in  its 
entirety. 

§  21 1.5  Alien  Commuters 
***** 

(d]  [Revoked] 

(Sec.  103,  and  214;  (8  U.S.C.  1103,  and  1184)) 
Dated:  January  12, 1981. 

David  Crosland, 

Acting  Commissioner,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  81-1769  Filed  1-16-81;  8:45  am] 

BILLING  CODE  4410-10-11 
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Materials:  Reporting  of  Physical 
Security  Events 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 
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summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  clarify  existing 
requirements  dealing  with  the  reporting 
of  events  which  significantly  affect 
physical  security  effectiveness. 

Proposed  amendments  w'ere  published 
for  comment  in  October  1979,  and  have 
been  revised  to  take  into  consideration 
public  comment.  Instead  of  reporting 
within  1  hour  as  originally  proposed,  a 
range  of  reporting  times  up  to  24  hours 
or  the  recording  of  an  event  in  the 
licensees'  records  would  be  allowed, 
depending  on  the  severity  of  the  event 
and  compensatory  measures  taken. 

Concurrently  with  the  issuance  of  the 
final  rule,  the  NRC  staff  is  issuing  a 
Regulatory  Guide  which  provides  a 
procedure  that  may  be  used  to 
determine  whether  an  event  is 
reportable,  including  a  partial  list  of 
typical  events  that  a  licensee  should 
report.  This  guide  was  issued  for 
comment  along  with  the  proposed 
regulation  and  has  been  revised  to 
reflect  both  the  changes  made  in  the 
effective  regulation  and  the  comments 
received  on  the  proposed  guide. 
EFFECTIVE  DATE:  April  6, 1981. 

NOTE:  The  Nuclear  Regulatory 
Commission  has  submitted  this  rule  to 
the  Comptroller  General  for  review  of  its 
reporting  requirement  under  the  Federal 
Reports  Act,  as  amended,  44  U.S.C.  3512. 
The  date  on  which  the  reporting 
requirement  of  the  rule  becomes 
effective,  unless  advised  to  the  contrary, 
includes  a  45-day  period  which  that 
statute  allows  for  Comptroller  General 
review  (44  U.S.C.  3512(c}[2]]. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  James  Prell,  Office  of  Standards 
Development,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555 
(301-443-5903). 

SUPPLEMENTARY  INFORMATION:  On 

October  22, 1979,  the  NRC  published  in 
the  Federal  Register  (44  FR  60743) 
proposed  amendments  to  10  CFR  Part  73 
of  its  regulations  concerning  reporting  of 
safeguards  events.  Interested  persons 
were  invited  to  submit  written 
comments  and  suggestions  in  connection 
with  the  proposed  amendments,  within 
60  days  after  publication  in  the  Federal 
Register.  Concurrently  with  the 
publication  of  the  proposed 
amendments,  the  NRC  issued  for 
comment  a  guide  which  provides  a 
procedure  for  implementing  the 
regulations  (Draft  Regulatory  Guide, 
Reporting  of  Safeguard  Events,  SG  901- 
4).  After  reviewing  public  comments  on 
the  regulation  and  ^e  guide,  the  NRC 
has  decided  to  make  a  number  of 
changes  to  both  documents. 


Following  is  a  sununary  of  the 
substantive  changes  to  the  amendments. 
These  changes  were  accompanied  by 
appropriate  changes  to  the  guide. 

1.  Reporting  Times.  Several  comments 
suggest  that  a  clearer  distinction  be 
made  between  serious  and  less  serious 
types  of  events,  and  that  reporting  times 
be  made  commensurate  with  the 
severity  of  the  event.  The  NRC  agrees 
with  this  suggestion  and  has  developed 
criteria  for  classifying  event  severity 
and  the  associated  reporting  times.  The 
final  rule  makes  a  distinction  between 
events  which  must  be  reported  by  phone 
within  1  hour  arid  those  that  must  be 
reported  within  24  hours.  Events  which 
must  be  reported  within  1  hour  are  those 
that  involve  an  explicit  threat  or  a  major 
loss  of  physical  security  effectiveness. 
Events  that  must  be  reported  within  24 
hours  are  tliose  involving  a  potential 
threat  or  a  moderate  loss  of  physical 
secmity  effectiveness.  Reporting  of  a 
major  loss  of  physical  security 
effectiveness  can  be  delayed  for  24 
hours  if:  (a)  compensatory  measiures 
specified  in  an  approved  security  or 
contingency  plan  have  been  taken,  or  (b) 
wdthin  ten  minutes  of  that  event’s 
occurrence,  compensatory  measures  are 
implemented  that  provide  a  level  of 
security  equivalent  to  that  existing  prior 
to  the  event.  Similarly,  a  moderate  loss 
of  physical  security  effectiveness  event 
need  not  be  reported  if  equivalent 
compensatory  measures  have  been 
implemented.  Every  event  must  be 
entered  into  the  licensee’s  records. 
Events  that  have  been  defined  in  a 
licensee’s  approved  security  or 
contingency  plan  as  not  being  reportable 
need  not  be  reported  to  the  NRC. 

2.  Compensating' Measures.  Several 
comments  suggest  that  when,  following 
an  event,  compensating  measures  are 
placed  into  force  that  provide  a  level  of 
security  equivalent  to  that  existing  prior 
to  the  event,  it  need  not  be  reported  to 
the  NRC  but  merely  recorded  in  the 
licensee’s  records.  This  suggestion  has 
been  adopted  for  a  moderate  loss  of 
physical  security  event.  However,  for  a 
compensated  major  loss  of  physical 
security  effectiveness  event,  a  report 
must  be  made  within  24  hours  instead  of 
1  hour.  Even  though  measures  have  been 
taken  to  compensate  for  this  type  of 
event,  a  report  is  required  because  the 
NRC  needs  to  be  informed  of  the  cause 
of  such  an  event  and  the  action  taken  to 
correct  it. 

3.  Distinction  in  Reporting 
Requirements  Between  High  and  Low 
Enriched  Uranium.  One  comment 
suggests  that  reporting  requirements  for 
events  involving  formula  quantities  of 
strategic  special  nuclear  material  should 


be  different  fi-om  those  involving 
moderate  and  low  strategic  significance 
material.  The  basis  cited  for  this 
suggestion  is  the  considerable 
differences  in  their  respective  physical 
security  requirements,  as  specified  in 
§§  73.25,  73.26,  73.45,  73.46  versus  73.67. 
The  NUC  agrees  with  this  comment  with 
regard  to  the  loss  of  physical  security 
effectiveness  type  events.  Accordingly, 
events  pertaining  to  material  or 
moderate  strategic  significance,  which 
must  meet  the  safeguard  requirements  of 
Section  73.67  paragraphs  (d)  and  (e), 
have  been  placed  in  the  moderate  loss 
of  physical  security  effectiveness 
category,  while  events  pertaining  to 
material  of  low  strategic  significance, 
which  must  meet  the  safeguard 
requirements  of  Section  73.67 
paragraphs  (f)  and  (g),  do  not  have  to  be 
reported.  However,  explicit  or  potential 
threats  concerning  all  types  of  material 
covered  by  safeguards  regulations  must 
be  reported. 

4.  Material  Control  and  Accounting. 
Some  comments  suggest  that  material 
control  and  accounting  reporting 
requirements  are  adequately  addressed 
by  existing  regulations.  The  NRC  has 
reevaluated  the  need  for  the  reporting  of 
events  involving  material  control  and 
accounting  and  agrees  with  these 
comments. 

5.  More  Definite  Description  of 
Authorized  Individual.  Some  comments 
suggested  there  are  many  "authorized 
individuals”  at  fuel  cycle  facilities  who 
could  feel  bound  to  report  the  same 
event.  The  commenters  proposed  that  a 
responsible  individual  be  more 
specifically  identified.  The  NRC 
disagrees  with  this  suggestion.  The 
Commission  is  not  concerned  with  who 
reports  the  security  event,  but  rather 
that  the  event  be  reported  within  the 
required  time  frame  beginning  at  the 
moment  of  discovery  by  a  member  of 
the  security  organization  or  any  other 
employee  of  the  licensee.  The 
requirement  has  been  changed  to  better 
reflect  this  concern. 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
and  sections  552  and  553  of  Title  5  of  the 
United  States  Code,  the  following 
amendments  to  Title  10.  Chapter  1,  Code 
of  Federal  Regulations,  Part  73,  are 
published  as  a  document  subject  to 
codification. 

1.  Section  73.71  of  10  CFR  Part  73  is 
amended  by  adding  a  new  paragraph  (c) 
to  read  as  follows: 
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1 73.71  Reports  of  unaceounted-for 
shipments,  suspected  thefts,  unlawful 
diversion,  radiological  sabotage,  or  events 
which  significantly  threaten  or  lessen  the 
effectiveness  of  safeguards. 

t  *  *  *  * 

(c)  Each  licensee  under  either  a 
specific  or  general  license  shall  report  to 
the  director  of  the  appropriate  Nudear 
Regulatory  Commission  Inspection  and 
Enforcement  Regional  Office  listed  in 
Appendix  A  of  Ais  Part,  by  telephone, 
any  event  which  significantly  threatens 
or  lessens  the  effectiveness  of  a  physical 
security  system  as  established  by 
regulations  in  this  chapter,  or  by  the 
licensee’s  approved  physical  security, 
contingency,  and  security  personnel 
qualification  and  training  plans  or  by 
both.  This  report  shall  be  made  with^ 
the  time  period  specified  below.  The 
time  period  begins  upon  discovery  of  the 
event  by  any  member  of  the  security 
organization  or  any  other  employee  of 
the  licensee.  The  licensee  shall  submit  a 
written  report  to  the  appropriate  NRC 
Regional  Office  listed  in  Appendix  A  of 
this  Part  describing  the  event  in  detail 
witldn  5  days  of  the  time  of  discovery.  A 
copy  of  such  written  report  shall  be  sent 
to  the  Director  of  Inspection  and 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 
Such  notification  and  reports  satisfy 
both  the  notification  requirements  of 
Part  21  of  this  chapter,  if  the  event  is 
also  reportable  under  Part  21,  and 
Section  50.72(a)(4)  of  Part  50  of  this 
chapter,  if  applicable.  A  separate  log 
shall  be  maintained  to  record  events 
reportable  under  Section  73.71. 

Licensees  need  not  report  any  event 
which  is  designated  as  not  reportable  in 
their  security  or  contingency  plans. 

Reporting  of  Physical  Security  Events 

Note. — ^This  Table  should  be  used  in 
conjunction  with  the  Responsibility  Matrix 
developed  under  the  requirements  of  10  CFR 
Part  73.  Appendix  C — Licensee  Safeguards 
Contingency  Plans. 


Event 

Reporting  time  to  NRC 

Explicit  threat ' . . . 

Within  1  hour. 

Major  loss  ot  physical  security  ef- 
feolivaness  ■. 

Within  1  hour. 

Potential  threat  ■ . 

Within  24  hours. 

Major  loss  of  physical  security  ef- 
fectivertass  which  has  been 
properly  compensated*. 

Within  24  hours. 

Moderate  loss  of  physical  secunty 
effectivaness*. 

Within  24  hours. 

Moderate  loss  of  physical  security 

No  requirement,  log  in 

effectiveness  which  has  been 
property  compensated. 

licensee's  records. 

'Explicit  Threat.  An  explicit  throat  is  information  received 
by  a  security  organization  that  an  act  of  theft  or  radiological 
sstotage  wiH  be  attempted.  All  licensees  may  be  subject  to 
this  event 

Loss  of  Physical  Security  Effectiveness.  A  major 
loss  of  physical  secunty  effectiveness  occurs  when  security 
features  b^kdown  which  allow  unauthorized  or  undetected 
access  to  matehal  access  or  vital  areas,  shiprr>ents  of 
formula  quantities  of  SSNM,  or  shipments  of  irradiated  resc- 
^  **  facilities  licensed  to  possess  formula  quantities 
of  SSNM  the  communication  systems  used  to  summon  off- 


sile  reponse  become  Inoperative.  Licensees  which  are  re¬ 
quired  to  meet  the  raquhemente  of  10  CFR  {73.20,  {73.37, 
and  {73.50  may  be  sinject  to  this  evenL 

■Potential  Threat  A  potential  threat  is  informetion  received 
by  a  security  ormnlzalion  which  sujiports  a  belief  that  an  act 
of  theft  or  raoiologieal  sabotage  wilt  be  ahempted.  AH 
licensees  may  be  subject  to  this  event 

■Properly  Compensated.  Properly  oonipensated  means 
measures  as  specified  In  a  secunty  or  contingency  plan  or,  If 
the  event  is  not  specified  in  either  of  dtese  plans,  it  means 
measures  impfemented  wfttin  10  minutas  of  an  event's 
occurrence  that  provide  a  level  of  security  equivalent  to  that 
existing  before  me  event  Licensees  which  are  required  to 
meet  ro  requirements  of  10  CFR  (73.20,  {73.37  and 
{73.50  may  be  subject  to  this  event 

■Moderate  Loss  of  Physical  Security  Effectiveness.  A 
moderate  loss  of  physical  security  effectiveness  occurs 
when:  (1)  a  major  loss  of  effectiveness  occurs  but  is  property 
compensated,  (2)  security  features  breakdown  which  allow 
unauthorized  or  undetected  access  to  protected  or  controlled 
access  areas  or  shipments  of  moderate  strategic  significance 
nuclear  material,  (3)  a  breakdovm  in  security  features  pro¬ 
tecting  material  access  or  vita!  aieas  occurs  which  leaves 
these  areas  under  the  protection  of  only  one  security  system. 
(This  includes  loss  of  either  alarm  station.)  All  Ncensees  may 
be  subject  to  this  event. 

(Sec.  53, 1610,  Pub.  L  83-703,  68  stat.  50,  as 
amended.  Pub.  L.  85-507,  72  Stat  327;  Sec.  201, 
Pub.  L.  93-438,  88  Stat.  1242-1243  (42  U.S.C. 
2073,  2201,  5841)) 

Dated  at  Washington,  DC  this  31si  day  of 
December,  1980. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Chilk, 

Secretary  of  the  Commission. 

[FR  Doc.  81-1414  Filed  1-16-81:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

10  CFR  Part  210 

[Docket  No.  ERA-R-80-28] 

Amendments  to  Normal  Business 
Practices  Rule 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Final  rule. 


summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  amending  the  normal 
business  practices  rule,  10  CFR  210.62,  to 
eliminate  DOE’s  restrictions  on 
extensions  of  credit  for  purchases  of 
motor  gasoline  at  the  retail  level. 

DATES:  Effective  date:  September  5, 

1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  B-110,  2000  M 
Street  N.W.,  Washington,  D.C  20461, 
(202)  634-2170. 

Maurice  Boehl  (Regulations  and 
Emergency  Planning),  Economic 
Regulatory  Administration,  Room 
2304,  2000  M  Street,  N.W.. 
Washington,  D.C  20461,  (202)  653- 
4290. 

William  Funk  or  Sue  Sheridan  (Office  of 
General  Counsel),  Department  of 
Energy,  Room  6A-127, 1000 
Independence  Ave.,  S.W., 


Washington.  D.C.  20585,  (202)  252- 

6736  or  252-6754. 

SUPPLEMENTARY  INFORMATION: 

l.  Background. 

n.  Comments  Received  and  Disouasion 

m.  Amendments  Adopted 
rV.  Procediual  Requirements 

I.  Background 

On  August  20, 1980,  we  issued  a 
notice  of  proposed  rulemaking  (45  FR 
57138,  August  27, 1980)  to  amend  the 
normal  business  practices  rule  by 
removing  credit  controls  on  sales  of 
gasoline  to  consumers  at  retail  sales 
outlets  and  in  retail  sales  to  wholesale 
purchaser-consumers  and  bulk 
purchasers.  We  also  proposed  an 
alternate  amendment  to  the  normal 
business  practices  rule  to  eliminate 
credit  controls  only  with  respect  to 
consumer  sales  of  gasoline  at  retail 
sales  outlets.  We  also  requested 
comments  on,  but  did  not  propose,  the 
general  elimination  of  credit  controls  at 
all  levels  of  gasoline  distribution  and 
possible  amendments  to  the  price 
regulations  that  would  enable  retail 
sellers  to  offer  price  discounts  for  cash 
purchases  of  gasoline. 

II.  Comments  Received  and  Discussion 

Public  hearings  were  held  in  Houston, 
Texas,  on  October  2, 1980,  and  in 
Washington,  D.C.,  on  October  7, 1980.  A 
total  of  thirty-seven  oral  and  written 
comments  were  submitted  by  twenty- 
two  refiners,  eight  trade  associations 
representing  wholesale  and  retail 
gasoline  distributors,  one  trade 
association  representing  independent 
refiners,  one  trade  association 
representing  financial  institutions  that 
issue  credit  cards,  one  federal 
government  department,  one  Member  of 
Congress,  one  gasoline  reseller  and  one 
private  citizen. 

The  refiners  who  commented 
generally  supported  the  primary 
proposal  to  eliminate  credit  controls  in 
all  sales  of  gasoline  to  ultimate 
consumers,  primarily  because  they  felt 
that  abolishing  DOE’s  credit  controls  at 
the  retail  level  would  be  a  logical  step  in 
the  transition  to  decontrol.  The  majority 
of  these  refiners,  however,  stated  that 
the  proposal  did  not  go  far  enough  and 
expressed  a  preference  for  the 
elimination  of  DOE’s  credit  controls  at 
all  levels  of  distribution.  The 
Department  of  Justice  also  favored  the 
elimination  of  all  existing  credit 
controls,  on  the  ground  that  continued 
regulatory  interference  is  not  justified  by 
current  market  conditions.  We  will  take 
these  comments  into  consideration  as 
we  consider  the  advisability  of 
eliminating  DOE’s  credit  controls  in 
sales  between  refiners,  jobbers,  and 
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dealers.  In  the  event  that  we  decide  to 
propose  such  action,  however,  a 
separate  rulemaking  proceeding  would 
be  required. 

Of  the  eight  trade  associations 
representing  wholesale  and  retail 
gasoline  distributors,  two  endorsed  the 
primary  proposal,  one  supported  the 
alternate  proposal,  and  five  were 
opposed  to  any  change  in  the  rule.  In 
addition  to  the  reasons  given  by 
rehners,  those  trade  associations  that 
supported  the  primary  proposal  favored 
it  because  it  would  eliminate  existing 
inconsistencies  in  credit  restrictions  as 
they  pertain  to  retailers  and  reseller- 
retailers  that  price  under  different 
provisions  of  DOE’s  price  rules,  f  he 
trade  association  that  favored  the 
alternate  proposal  expressed  the 
opinion  that,  while  gasoline  consumers 
enjoy  considerable  flexibility  in 
choosing  sellers  on  the  basis  of 
favorable  credit  terms,  neither 
wholesale  purchaser-consumers  nor 
bulk  purchasers  have  such  flexibility  in 
selecting  suppliers,  particularly  in  times 
of  tight  supplies.  Although  we 
appreciate  the  fact  that  wholesale 
purchaser-consmners  and  bulk 
purchasers  may  under  certain 
circumstances  have  less  freedom  to 
select  suppliers  on  the  basis  of 
favorable  credit  terms,  we  believe  that 
the  advantages  of  the  rule  we  are 
adopting,  in  terms  of  easing  the 
transition  to  decontrol  and  eliminating 
credit  restrictions  that  apply  to  refiners 
and  reseller-retailers  that  price  under 
§  212.93(a)(5),  far  outweigh  any 
disadvantages  with  regard  to  credit 
which  wholesale  purchaser-consumers 
and  bulk  purchasers  might  experience. 

The  five  trade  associations  that 
expressed  opposition  to  any  change  in 
the  normal  business  practices  rule  did 
so  primarily  on  the  basis  that  there  had 
been  no  demonstrated  necessity  to 
eliminate  credit  controls  at  the  retail 
level  and  that  adoption  of  either 
proposal  would  likely  lead  to  the 
elimination  of  refiner  credit  cards  and  a 
resulting  loss  of  business  to  retailers 
that  currently  accept  such  cards.  The 
dissenting  trade  associations  also 
expressed  concern  that  dealers 
associated  with  refiners  who  withdraw 
their  retail  credit  cards  will  be  placed  at 
a  competitive  disadvantage  relative  to 
other  dealers  whose  suppliers  retain 
credit  cards.  For  the  reasons  discussed 
at  length  in  the  August  20  notice  of 
proposed  rulemaking,  we  believe  that 
the  proposed  amendments  are 
appropriate,  not  only  as  transitional 
steps  towards  decontrol,  but  also  to 
eliminate  inconsistencies  in  the  credit 
restrictions  applicable  to  various 


retailers  and  reseUer-retailers  and  to 
clarify  the  interaction  of  the  rule  with 
Federal  Reserve  Board  policies. 

Moreover,  we  do  not  believe  that 
refiners  are  likely  to  discontinue  the  use 
of  retail  credit  cards,  since  consumer 
credit  is  a  well-established  marketing 
practice  among  competing  sellers  of 
gasoline.  Finally,  even  were  some 
refiners  to  selectively  or  totally 
discontinue  the  use  of  credit  cards  under 
this  rule,  this  would  merely  reflect 
marketing  actions  that  could  occur  after 
September  30, 1981. 

Some  trade  associations  were 
concerned  that  the  proposed 
amendments  w'ould  place  branded 
jobbers  at  a  disadvantage  relative  to 
unbranded  jobbers,  since  the  cost  of 
credit  is  already  built  into  their 
suppliers'  product  prices  and  would 
remain  even  after  tiie  competitive 
advantage  of  being  able  to  offer  the  use 
of  credit  cards  to  consumers  ended.  We 
do  not  believe  that  this  jhoblem  is  likely 
to  occur  because,  with  the  elimination  of 
the  equal  application  rule  on  November 
1, 1980,  which  grants  refiners  greater 
pricing  flexibility,  refiners  that  eliminate 
credit  cards  are  not  likely  to  maintain 
pricing  structures  that  place  branded 
jobbers  at  a  competitive  disadvantage 
relative  to  unbranded  jobbers. 

Moreover,  for  the  reasons  stated  above, 
we  believe  that  refiners  are  imlikely  to 
eliminate  the  use  of  credit  cards.  In  cmy 
event,  we  believe  that  the  advantage  of 
easing  the  transition  to  decontrol  which 
will  be  accomplished  by  adopting  the 
primaiy  proposal  outweighs  the 
possibility  that  certain  jobbers  might 
experience  temporary  competitive 
disadvantages  prior  to  September  30, 
1981,  when  all  of  DOE’s  price  controls 
expire. 

The  majority  of  commenters  who 
opposed  any  i±ange  in  the  rule  were 
concerned  that  adoption  of  this  proposal 
would  open  the  door  to  total  elimination 
of  credit  controls  at  all  levels  of 
distribution.  While  this  rulemaking 
requested  comments  on  the  possible 
total  elimination  of  DOE’s  credit 
controls,  it  specifically  did  not  propose 
such  a  change  to  the  existing  rule,  and 
should  not  be  interpreted  as  a  signal 
that  such  a  change  is  necessarily 
forthcoming.  As  noted  earlier,  DOE  will 
continue  to  consider  proposals  to  modify 
various  aspects  of  the  normal  business 
practices  nile  in  light  of  the  comments 
received. 

Most  of  the  commenters  also 
responded  to  our  second  request  for 
comments,  regarding  a  proposal  to 
amend  the  price  rules  to  allow 
incentives  for  dealers  to  offer  price 
discounts  for  cash  purchases  of  gasoline 


at  retail  sales  outlets.  Reaction  to  the 
proposal  was  mixed,  with  refiners 
generally  favoring  such  a  rule  change 
and  dealers'  and  distributors'  trade 
associations  generally  opposed  to  it.  We 
will  continue  to  study  Eicon's  cash 
discount  proposal  and  alternate 
proposals  in  light  of  these  comments, 
but  wish  to  make  clear  that  such  a  rule 
change  would  have  to  be  the  subject  of  a 
separate  rulemaking  proceeding. 

With  regard  to  the  proposed 
regulatory  language,  one  commenter 
expressed  concern  that  the  proposal 
was  unclear  as  to  whether  the  rule 
authorized  refiners  to  change  the  terms 
of  their  consumer  credit  cards  not  only 
in  their  own  retail  outlets  and  direct 
retail  sales  but  also  in  sales  by  branded 
independent  dealers  that  accept  those 
refiners'  credit  cards.  In  response  to 
these  comments,  we  are  modifying  the 
proposed  regulatory  language  in  this 
final  rule  to  clarify  our  intent  that  the 
amendment  applies  to  all  credit 
extended  in  retail  gasoline  sales.*  In 
addition,  we  are  also  modifying  the 
proposed  regulatory  language  to  make  it 
clear  that  the  amendments  apply  only  to 
retail  sales  ol gasoline.  Sales  of  propane 
at  the  retail  level  and  at  all  other  levels 
of  distribution  are  still  subject  to  the 
credit  restrictions  of  the  normal 
business  practices  rule. 

We  would  also  like  to  make  clear  that 
the  amendments  adopted  today  only 
affect  credit  terms  to  ultimate 
consumers  of  gasoline,  and  leave  intact 
existing  credit  controls  with  respect  to 
supplier-purchaser  relationships 
between  refiners,  jobbers  and  retailers. 

Since  DOE  eliminated  the  equal 
application  rule  [45  FR  72626,  November 
3, 1981],  some  questions  have  arisen  in 
connection  with  that  rulemaking  and  its 
effect  on  suppliers'  obligations  to 
maintain  historical  discounts  to 
purchasers.  There  is  no  explicit 
prohibition  in  §  210.62  against  changes 
in  discounts  generally.  Action  210.62(c). 
which  mentions  discounts,  does  so  only 
as  an  example  of  practices  that  are 
prohibited  if  they  constitute  a  means  to 
obtain  a  price  higher  than  permitted  by 
the  regulations.*  Section  210.62(b) 
prohibits  any  form  of  discrimination  that 
has  the  effect  of  extending  a  preference 
that  frustrates  the  objectives  of  the 
Emergency  Petroleum  Allocation  Act  of 
1973  (EPAA)  or  the  regulations 


'This  does  not  mean,  however,  that  reRners  can 
alter  the  terms  upon  which  these  credit  card  slips 
are  used  by  retailers  to  reimburse  refiners  for 
gasoline. 

’Prior  to  November  3, 1960.  both  the  class  of 
purchaser  concept  and  the  equal  application  rule 
effectively  made  reductions  or  eliminations  of 
discounts  a  means  to  attain  a  price  higher  than 
permitted  by  the  regulations. 
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thereunder.  Section  210.62(a)  prohibits 
expressly  only  more  stringent  credit 
terms  or  payment  schedules.  Thus, 
under  the  normal  business  practices  rule 
suppliers  may  eliminate  non-credit 
discounts  so  long  as  that  elimination 
does  not  result  in  higher  than  lawful 
prices  and  does  not  extend  a  sales 
preference  that  frustrates  the  objectives 
of  the  EPAA  or  the  regulations 
thereunder.  For  example,  if  a  refiner  has 
sufficient  increased  costs  to  cover  the 
additional  revenue  generated  by  the 
elimination  of  a  trade  discount  (e.g., 
off  DTW),  generally  we  believe  that 
after  November  3, 1980,  there  would  be 
no  regulatory  bar  to  the  elimination  of 
that  discount.  On  the  other  hand,  a 
refiner  could  nol  alter  any  credit 
discount  (e.g.,  a  5%  discount  if  the 
invoice  is  paid  within  10  days],  except  in 
its  retail  sales  or  with  respect  to 
consumers  using  its  credit  card.  In  short, 
while  the  normal  business  practices  rule 
continues  to  require  the  maintenance  of 
credit  terms  historically  offered  to 
purchasers  other  than  ultimate 
consumers,  including  credit-related 
discounts,  suppliers  are  now  generally 
free  to  eliminate  other  types  of 
discounts  and  establish  new  prices  for 
various  classes  of  purchasers,  so  long  as 
doing  so  does  not  result  in  a  supplier’s 
recovering  more  than  its  total  allowable 
costs  under  DOE’s  price  regulations. 

ERA  will,  however,  review  any  pricing 
practices  which  appear  to  constitute  an 
attempt  to  discourage  purchases  by 
historical  or  assigned  customers,  as  such 
practices  would  constitute  unlawful 
discrimination  under  §  210.62(b). 

III.  Amendments  Adopted 

This  rule  amends  the  normal  business 
practices  rule  to  abolish  the  rule’s 
restrictions  with  respect  to  credit  in  all 
retail  sales  of  gasoline  to  ultimate 
consumers,  including  wholesale 
purchaser-consumers  and  bulk 
purchasers.  The  rule  adds  a  new 
§  210.62(d)(4)  and  makes  conforming 
changes  to  210.62(d)(3).  Refiners,  as  well 
as  reseller-retailers  that  price  under 
212.93(a)(5],  may  now  change  their 
credit  terms  and  pajment  schedules  in 
sales  of  gasoline  to  consumers. 

IV.  Procedural  Requirements 

A.  Section  404  of  the  DOE  Act 

Pursuant  to  the  requirements  of 
section  404  of  the  Department  of  Energy 
Act,  a  copy  of  the  proposed  rule  was 
sent  to  the  Federal  Energy  Regulatory 
Commission  (FERC)  for  review.  The 
FERC  determined  that  this  rule  would 


not  significantly  affect  any  of  its 
functions. 

B.  National  Environmental  Policy  Act 

It  has  been  determined  that  this  rule 
does  not  constitute  a  "major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment”  within  the 
meaning  of  the  National  Environmental 
Policy  Act  (NEPA),  42  U.S.C.  4321  et 
seq„  and  therefore  an  environmental 
assessment  or  an  environmental  impact 
statement  is  not  required  by  NEPA  and 
the  applicable  DOE  regulations  for 
compliance  with  NEPA. 

C.  Executive  Order  12044 

ERA  has  decided  that  the  preparation 
of  a  reguatory  analysis  under  Executive 
Order  No.  12044,  entitled  “Improving 
Government  Regulations"  (43  FR 12661, 
March  24, 1978),  is  not  required  for  this 
rule.  A  detailed  explanation  of  the  basis 
for  this  decision  may  be  found  in  the 
August  20  Notice. 

D.  Effective  Date 

The  provisions  of  5  U.S.C.  553(d) 
generally  requiring  that  a  substantive 
rule  may  not  be  made  effective  less  than 
30  days  following  publication  do  not 
apply  to  rules  that  grant  an  exemption, 
relieve  a  restriction,  are  interpretative  or 
if  the  agency  finds  good  cause  for  the 
rule’s  earlier  effectiveness.  In  this 
instance,  the  rule  relieves  a  restriction. 
For  the  reasons  discussed  at  length  in 
the  August  20  notice,  we  are  making  this 
rule  effective  retroactively  to  September 
5, 1980. 

(Emergency  Petroleum  Allocation  Act  of  1973. 
15  U.S.C.  §  751  etseq..  Pub.  L.  93-159,  as 
amended,  Pub.  L.  93-511,  Pub.  L.  94^99, 

Pub.  L  94-133,  Pub.  L.  94-163,  and  Pub. 

L.  94-385:  Federal  Energy 
Administration  Act  of  1974, 15  U.S.C. 

§  787  et  seq.,  Pub.  L.  93-275,  as 
amended.  Pub.  L.  94-332,  Pub.  L.  94-385, 
Pub.  L  95-70,  and  Pub.  L.  95-91;  Energy 
Policy  and  Conservation  Act,  42  U.S.C, 

§  6201  etseq.,  Pub.  L.  94-163,  as 
amended.  Pub.  L.  94-385,  Pub.  L.  95-70, 
Pub.  L.  95-619,  and  Pub.  L  96-30; 
Department  of  Energy  Organization  Act, 
42  U.S.C.  §  7101  et  seq.,  Pub.  L.  95-91, 
Pub.  L.  95-509,  Pub.  L.  95-619,  Pub.  L.  95- 
620,  and  Pub.  L.  95-621;  E.0. 11790,  39  FR 
23185;  E.0. 12009,  42  FR  46267.) 

In  consideration  of  the  foregoing,  we 
are  amending  Part  210  of  Chapter  II, 

Title  10  of  the  Code  of  Federal 
Regulations,  as  set  forth  below,  effective 
September  5, 1980. 


Issued  in  Washington,  D.C..  January  12, 

1981. 

Hazel  R.  RoIBns, 

Administrator,  Economic  Regulatory 
Administration. 

1.  Section  210.62(d)  is  amended  by 
revising  paragraph  (3)  and  adding  a  new 
paragraph  (4)  to  read  as  follows: 

§  210.62  Normal  business  practices  rule. 

♦  «  *  *  * 

(d)  Notwithstanding.the  provisions  of 
this  section: 

*  «  *  *  * 

(3)  A  retailer  or  reseller-retailer, 
which  establishes  maximum  lawful 
selling  prices  pursuant  to  §  212.93(a)(2), 
may  offer  in  retail  sales  discounts, 
premiums,  and  different  commodities, 
services,  and  equipment  than  previously 
offered  or  sold. 

(4)  A  retailer,  reseller-retailer  or 
refiner  may  offer  in  retail  sales  of 
gasoline  (including  any  sale  to  a 
consumer  with  a  consumer  credit  card) 
different  credit  terms  or  payment 
schedules  than  previously  offered. 
***** 

[FR  Doc.  81-1816  Filed  1-18-81;  8:45  am) 

BILUNG  CODE  6450-01-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  No.  80-NW-45-AO,  Arndt  39-4024] 

Airworthiness  Directives:  Boeing 
Model  727-100  and  727-100C 
Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  Airworthiness  Directive 
(AD)  requires  replacement  or 
modification  of  the  aft  airstair 
emergency  extension  control  handle  on 
certain  Model  727-100  and  727-lOOC 
airplanes.  There  have  been  four 
instances  in  which  the  control  handle 
broke  during  attempts  to  lower  the 
stairway.  A  broken  handle  could 
prevent  actuation  of  the  emergency 
extension  system,  which  could  leave  the 
exit  unusable  in  an  evacuation. 

OATES:  Effective  date  February  21, 1981. 
ADDRESSES:  The  service  bulletin 
specified  in  this  directive  may  be 
obtained  upon  request  to  Boeing 
Commercial  Airplane  Company,  P.O. 
Box  3707,  Seattle,  Washington  98124. 
These  documents  may  be  examined  at 
FAA  Northwest  Region,  9010  East 
Marginal  Way  South,  Seattle, 
Washington  98108. 
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FOR  FURTHER  INFORMATION  CONTACr. 

Mr.  Roger  S.  Young,  Airframe  Branch, 
ANW120S,  Seattle  Area  Aircraft 
CertiHcation  Office,  FAA  Northwest 
Region.  9010  East  Marginal  Way  South. 
Seattle,  Washington  98108.  telephone 
(206)  767-2516. 

SUPPLEMENTARY  INFORMATION:  During  a 
recent  evacuation,  a  flight  attendant 
attempted  to  lower  the  aft  airstair  by 
pulling  the  emergency  extension  control 
handle,  which  broke.  The  attendant  then 
lowered  the  airstair  by  pulling  on  the 
cable  that  actuates  the  system.  The 
control  handle  is  plastic  and  can  be 
broken  when  it  is  allowed  to  cock  when 
attempting  to  activate  the  system.  Since 
this  situation  may  result  in  the  aft 
airstair  being  unusable  during  an 
evacuation,  this  AD  require  replacement 
or  modification  of  the  control  handle. 

Public  Participation 

This  amendment  is  based  on  a  Notice 
of  Proposed  Rulemaking  (NPRM)  (45  FR 
67678,  October  14, 1980).  All  interested 
persons  have  been  given  an  opportunity 
to  participate  in  the  rulemaking  of  the 
amendment  and  due  consideration  has 
been  given  to  all  matters  presented.  Two 
comments  were  received.' 

Discussion  of  Comments 

Both  commenters  noted  that  this  AD 
should  not  apply  to  airplanes  on  which 
the  aft  airstair  emergency  extension 
system  has  been  deactivated  and  one 
commenter  requested  that  the 
compliance  time  be  extended  to  one 
year  to  permit  the  modification  to  be 
accomplished  during  “C”  checks. 

The  FAA  did  not  intend  to  require 
modification  of  the  control  handle  on 
airplanes  where  the  FAA  has  approved 
deactivation  of  the  emergency  extension 
system  and  those  airplanes  have  been 
excluded  from  compliance  with  the 
requirements  of  this  AD. 

Because  of  the  safety  implications  of 
this  AD,  and  since  the  required 
modification  should  not  result  in  any 
additional-airplane  down-time,  the  FAA 
does  not  agree  that  the  compliance  time 
for  this  minor  modification  should  be 
extended. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 

§  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
Airworthiness  Directive: 

Boeing:  Applies  to  all  Boeing  Model  727- 
tOO  and  727-lOOC  series  airplanes  equipped 
with  the  aft  airstair  emergency  extension 
system,  except  all-cargo  configurations  and 
those  airplanes  where  the  aft  stair  emergency 
extension  system  has  been  deactivated. 


Compliance  is  required  as  indicated. 
Accomplish  the  following: 

A.  Prior  to  June  1, 1981,  replace  or  modify 
the  aft  airstair  emergency  extension  control 
handle  in  a  maimer  approved  by  the  Chief, 
Seattle  Area  Aircraft  Certification  Office. 
FAA  Northwest  Region.  (Note: 
Accomplishment  of  Boeing  Service  Bulletin 
727-52-120  dated  March  21, 1980.  or  later 
FAA  approved  revisions  has  been  approved 
as  a  means  of  compliance  with  the 
requirements  of  this  AD). 

B.  Upon  request  of  the  operator,  an  FAA 
aviation  safety  inspector,  subject  to  prior 
approval  by  the  Chief,  Seattle  Area  Aircraft 
Certification  Oiffice,  FAA  Northwest  Region, 
may  adjust  the  compliance  date  if  the  request 
contains  substantiating  data  to  justify  the 
change. 

This  amendment  becomes  effective 
February  21, 1981. 

(Secs.  313(a),  601,  and  603,  Federal  Aviation 
Act  of  1938,  as  amended  (49  U.S.C.  1354(a), 
1421,  and  1423);  sec  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c));  and  14 
CFR  11.89). 

Note. — ^The  FAA  has  determined  that  this 
document  involves  a  regulation  which  is  not 
considered  to  be  significant  under  the 
provisions  of  Executive  Order  12044,  as 
implemented  by  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 1979). 

Issued  in  Seattle,  Washington,  on  January 
7. 1981. 

Charles  R.  Foster, 

Director,  Northwest  Region. 

[IK  Doc.  SI-1756  Piled  l-lS-81;  6:45  am| 

8ILUNG  CODE  491S-13-M 


14  CFR  Part  39 

[Docket  No.  81-NW-1-AD;  Arndt  39-4023) 

Airworthiness  Directives:  Lockheed- 
California  Company  Model  L-1011 
Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  which 
requires  the  replacement  of  all  one-man 
old  design  type  fixed  chemical  oxygen 
generators  on  Lockheed  Model  L-1011 
series  aircraft.  This  AD  is  needed  to 
insure  that  emergency  oxygen  will  be 
supplied  to  cabin  attendants  and 
passengers  in  the  event  of  cabin 
decompression. 

dates:  Effective  January  27, 1981. 
Compliance  schedule — as  prescribed  in 
the  body  of  the  AD. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from: 
Lockheed-Califomia  Company,  P.O.  Box 
551,  Burbank,  California  91520, 
Attention:  Commercial  Support 


Contracts.  Dept.  63-11,  U-33,  B-1.  This 
information  may  also  be  examined  at 
FAA  Northwest  Region,  9010  East 
Marginal  Way  South,  Seattle, 

Washington  98108;  or  15000  Aviation 
Boulevai^  Hawrthome,  California  90261, 
Room  6W14. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  Bonanno,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANW- 
130L,  Los  Angeles  Area  Aircraft 
Certification  Office.  Federal  Aviation 
Administration,  Northwest  Region,  P.O. 
Box  92007,  Woiid  Way  Postal  Center, 

Los  Angeles,  California  90009,  telephone 
(213)  536-6387. 

SUPPLEMENTARY  INFORMATION:  There 
have  been  reports  of  electrical  shorting 
failures  of  the  ceramic  coated  wires 
within  the  case  of  one  specific  type  of 
Scott  Aviation  fixed  chemical  oxygen 
generators  on  Lockheed  L-1011  series 
aircraft.  These  failures  were  discovered 
during  an  inspection  phase  of  a 
requalification  test  program.  This  type  of 
failure  can  prevent  the  initiation  of 
oxygen  generation  writhin  the  affected 
unit.  Therefore,  this  AD  action  is  being 
taken  to  require  replacement  of  the  Scott 
Aviation  one-man  fixed  chemical 
oxygen  generators,  P/N  801462-01,  with 
Scott  Aviation  P/N  801462-04  oxygen 
generators. 

There  are  approximately  99  United 
States  registered  L-1011  aircraft  in 
service.  The  cost  of  the  replacement 
oxygen  generators  for  these  aircraft  will 
be  approximately  $102,435.  The  labor 
cost  associated  with  the  installation  of 
the  replacement  oxygen  generators, 
based  on  an  assumption  of  14  manhours 
per  aircraft  at  $35  per  manhour,  is 
estimated  to  be  $46,550.  This  results  in 
an  estimated  cost  impact  to  the  U.S.  L- 
1011  fleet  of  $148,965. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  foimd  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Adoption  of  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 

§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive. 

Lockheed-Califoniia;  Applies  to  all  Model 
L-1011  series  airplanes  certificated  in  all 
categories.  Compliance  required  within  300 
hours  time-in-service  after  the  effective  date 
of  this  AD.  To  assure  availability  of 
emergency  passenger  oxygen,  accomplish  the 
following: 

A.  Replace  all  one-man  fixed  chemical 
oxygen  generators,  Scott  Aviation  P/N 
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801462-01  with  Scott  Aviation  P/N  801462-04 
oxygen  generators,  in  accordance  with  a 
method  approved  by  the  Chief,  Los  Angeles 
Area  Aircraft  Certification  Office. 

(Note. — Accomplishment  of  Lockheed 
Service  Bulletin  093-35-030,  dated  September 
15, 1980,  has  been  approved  as  a  means  of 
compliance  with  this  requirement.) 

B.  Alternative  means  of  compliance  or 
other  actions  which  provide  an  equivalent 
level  of  safety  may  be  used  when  approved 
by  the  Chief,  Los  Angeles  Area  Aircraft 
Certification  Office,  FAA  Northwest  Region. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

This  amendment  becomes  effective 
January  27, 1981. 

(Secs.  313(a),  601,  and  603,  Federal  Aviation 
Act  of  1958.  as  amended  (49  U.S.C.  1354(a), 
1421,  and  1423;  Sea  6(c)  Department  of 
Transportation  Act  (49  U.S.C.  1655(c)):  and  14 
CFR  11.89)) 

Note. — The  Federal  Aviation 
Administration  has  determined  that  this 
document  involves  a  proposed  regulation 
which  is  not  considered  to  be  significant 
under  Executive  Order  12044  and  as 
implemented  by  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26, 1979). 

Issued  in  Seattle,  Washington,  on  January 
7, 1981. 

Charles  R.  Foster, 

Director,  Northwest  Region. 

(FR  Doc.  81-1756  Filed  1-16-ai;  8:45  am] 

BILUNQ  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  80-WE-28-AD;  Arndt  39-4022) 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-8  Series  Airplanes 
Equipped  with  Upper  Main  Cargo 
Doors 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD) 
which  requires  inspection,  replacement 
as  necessary,  lubrication,  and  sealing  of 
upper  cargo  door  attach  hardware  on 
McDonnell  Douglas  Model  DC-8  series 
airplanes  equipped  with  such  cargo 
doors.  This  AD  is  needed  to  prevent 
stress  corrosion  cracking  of  the  upper 
cargo  door  spool  fitting  attach  bolts, 
which  could  jeopardize  the  door 
latching/locking  capability,  resulting  in 
a  possible  loss  of  cabin  pressure. 

DATES:  Effective  date  February  19, 1981. 

Compliance  schedule — as  prescribed 
in  the  body  of  the  AD. 
addresses:  The  applicable  service 
information  and  copies  may  be  obtained 
from  McDonnell  Douglas  Corporation, 


3855  Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Director. 
Publications  and  Training  C1750,  (54  60). 
This  information  may  also  be  examined 
at  FAA  Northwest  Region,  9010  East 
Marginal  Way  South,  Seattle, 

Washington  98108,  or  15000  Aviation 
Boulevard,  Hawthorne,  California  90261, 
Room  6W14, 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  E.  O’Neil,  Aerospace  Engineer, 
Airframe  Branch,  ANW-120L,  Federal 
Aviation  Administration,  Los  Angeles 
Area  Aircraft  Certification  Office, 
Northwest  Region,  P.O,  Box  92007  World 
Way  Postal  Center,  Los  Angeles, 
California  90009,  telephone  (213) 
536-6356. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
Airworthiness  Directive  requiring 
inspection,  lubrication,  and  sealing  of 
upper  cargo  door  attach  hardware  of 
McDonnell  Douglas  Model  DC-8  series 
airplanes  so  equipped  was  published  in 
the  Federal  Register  on  June  30, 1980  (45 
FR  43792). 

The  proposal  was  prompted  by 
reports  of  upper  cargo  door  latch  spool 
fitting  attach  bolt  failures  on  McDonnell 
Douglas  Model  DC-8  series  airplanes, 
which  could  jeopardize  the  door 
latching/locking  capability.  This  has 
been  attributed  to  stress  corrosion 
produced  by  bolt  preload  and  entrapped 
moisture  in  the  void  area  between  the 
bolts  and  spool  attach  fittings.  Since  this 
condition  is  likely  to  exist  or  develop  in 
other  airplanes  of  the  same  type  design, 
this  AD  requires  inspection,  lubrication 
and  sealing  and  bolt  replacement,  if 
required,  on  upper  main  cargo  door  latch 
spool  fitting  attach  bolts  on  McDonnell 
Douglas  Model  DC-8  series  airplanes  so 
equipped. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 
commenter  opposed  the  issuance  of  the 
AD  contending  that  voluntary  operator 
compliance  with  applicable  service 
bulletins  would  be  sufficient.  The  FAA’s 
position  is  that  an  unsafe  condition 
exists  for  which  mandatory 
airworthiness  directive  action  is 
necessary  in  the  interest  of  safety. 

Subsequent  to  the  issuance  of  the 
NPRM,  the  Douglas  Aircraft  Company 
released  Douglas  Aircraft  Company 
Service  Bulletin  DC-8  SB  52-82,  dated 
October  28, 1980,  which  includes  the 
detailed  instructions  set  forth  in  the 
NPRM.  For  purposes  of  simplicity  and  to 
allow  operators  to  use  alternative 
methods  of  compliance  with  this  AD 
when  they  are  approved,  the  detailed 
instructions  which  were  set  forth  in  the 


NPRM  have  not  been  repeated  in  the 
rule  as  adopted.  Rather,  the  rule  as 
adopted  permits  compliance  in 
accordance  with  any  method  approved 
by  the  Chief,  Los  Angeles  Area  Aircraft 
Certification  Office,  FAA  Northwest 
Region.  Douglas  Aircraft  Company 
Service  Bulletin  DC-8  SB  52-82  is  noted 
as  an  approved  means  of  compliance. 

It  is  estimated  that  66  U.S.  operated 
aircraft  will  be  affected  by  this  AD,  that 
it  will  take  approximately  60  manhours 
per  aircraft  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $35  per  hour.  Based  on  these 
figures,  the  total  cost  impact  of  this 
amendment  is  estimated  to  be 
approximately  $138,600. 

Adoption  of  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 

§  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive; 

McDonnell  Douglas 

Applies  to  all  Model  DC-8  series  airplanes 
equipped  with  upper  main  cargo  door, 
certificated  in  all  categories.  Compliance 
required  as  indicated  unless  already 
accomplished.  To  prevent  stress  corrosion 
cracking  of  the  upper  cargo  door  spool  fitting 
attach  bolts  accomplish  the  following: 

A.  For  airplanes  not  modified  per  Douglas 
Aircraft  Company  Service  Bulletin  DC-8  SB 
52-78,  dated  May  5, 1975,  within  12  months 
after  the  effective  date  of  this  AD,  inspect, 
lubricate,  replace  as  necessary,  and  seal  the 
cargo  door  latch  spool  fitting  attach  bolts  in 
accordance  with  a  method  approved  by  the 
Chief,  Los  Angeles  Area  Aircraft  Certification 
Office.  (Note:  Accomplishment  of  the 
instructions  in  Figure  1  of  Douglas  Aircraft 
Company  Service  Bulletin  DC-8  SB  52-82, 
dated  October  28, 1980,  has  been  approved  as 
a  means  of  compliance  with  this 
requirement.) 

B.  For  airplanes  modified  per  Douglas 
Aircraft  Company  Service  Bulletin  DC-8  SB 
52-78,  within  24  months  after  the  effective 
date  of  this  AD,  inspect,  lubricate,  replace  as 
necessary,  and  seal  the  cargo  door  latch 
spool  fitting  attach  bolts  in  accordance  with  a 
method  approved  by  the  Chief,  Los  Angeles 
Area  Aircraft  Certification  Office.  (Note: 
Accomplishment  of  the  instructions  in  Part  II, 
Group  II,  Paragraph  C  of  DC-8  SB  52-82  has 
been  approved  as  a  means  of  compliance 
with  this  requirement.) 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  unpressurized  to  a  base  for 
the  accomplishment  of  inspections/ 
modifications  required  by  this  AD. 

D.  Alternative  inspections,  modifications, 
or  other  actions  which  provide  an  equivalent 
level  of  safety  may  be  used  when  approved 
by  the  Chief,  Los  Angeles  Area  Aircraft 
Certification  Office,  FAA  Northwest  Region. 

This  amendment  becomes  effective 
February  19, 1981. 
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(Secs.  313(a),  601,  and  603,  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a), 
1421,  and  1423);  Sec.  6(c)  Department  of 
Transportation  Act  (49  U.S.C.  1655(c));  and  14 
CFR  11.89) 

Note. — ^The  Federal  Aviation 
Administration  has  determined  that  this 
document  involves  a  regulation  tvhich  is  not 
considered  to  be  significant  under  the 
provisions  of  Executive  Order  12044  and  as 
implemented  by  DOT  Regulatory  Policies  and 
Procedures  (44  FR 11034;  February  26, 1979). 

Issued  in  Seattle,  Washington  on  January  6, 
19B1. 

Cbaiies  R.  Foster, 

Director,  Northwest  Region. 

(FR  Doc.  81-1718  Filed  1-18-81;  8;4S  ani| 

BILLING  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  80-WE-29-AD;  AmdL  39-4020] 

Airworthiness  Directives;  McDonneii 
Dougias  Modei  DC-9  ^ries  Airpianes 
Equipped  With  Upper  Main  Cargo 
Doors 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD) 
which  requires  inspection,  replacement 
as  necessary,  lubrication,  and  sealing  of 
upper  cargo  door  attach  hardware  on 
McDonnell  Douglas  Model  DC-9  series 
airplanes  equipped  with  such  cargo 
doors.  This  AD  is  needed  to  prevent 
stress  corrosion  cracking  of  the  upper 
cargo  door  spool  fitting  attach  bolts, 
which  could  jeopardize  the  door 
latching/locking  capability,  resulting  in 
a  possible  loss  of  cabin  pressure. 

DATES:  Effective  date  February  19. 1981. 
Compliance  schedule  as  prescribed  in 
the  body  of  the  AD,  unless  already 
accomplished. 

ADDRESSES:  The  applicable  service 
information  and  copies  may  be  obtained 
from;  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention;  Director, 
Publications  and  Training  C1750,  (54  60). 

This  information  may  also  be 
examined  at  FAA  Northwest  Region, 
9010  East  Marginal  Way  South,  Seattle. 
Washington  98108;  or  15000  Aviation 
Boulevard,  Hawthorne,  California  90261, 
Room  6W14. 

FOR  FURTHER  INFORMATION  CONTACr. 

Michael  E.  O’Neil,  Aerospace  Engineer, 
Airframe  Branch,  ANW-120L,  Federal 
Aviation  Administration,  Los  Angeles 
Area  Aircraft  Certification  Office, 
Northwest  Region,  P.O.  Box  92007  World 
Way  Postal  Center,  Los  Angeles, 
California  90009,  telephone  (213) 
536-6356. 


SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
Airworthiness  Directive  requiring 
inspection,  lubrication,  and  sealing  of 
upper  cargo  door  attach  hardware  of 
McDonnell  Douglas  Model  DC-9  series 
airplanes  so  equipped  was  published  in 
the  Federal  Register  on  June  30, 1980  (45 
FR  43791). 

The  proposal  was  prompted  by 
reports  of  upper  cargo  door  latch  spool 
fitting  attach  bolt  failures  on  McDonnell 
Douglas  Model  DC-9  series  airplanes, 
which  could  jeopardize  the  door 
latching/locking  capability.  This  has 
been  attributed  to  stress  corrosion 
produced  by  bolt  preload  and  entrapped 
moisture  in  the  void  area  between  the 
bolts  and  spool  attach  fittings.  Since  this 
condition  is  likely  to  exist  or  develop  in 
other  airplanes  of  the  same  type  design, 
this  AD  requires  inspection,  lubrication 
and  sealing,  and  bolt  replaC:ement  if 
required,  on  upper  main  cargo  door  latch 
spool  fitting  attach  bolts  on  McDonnell 
Douglas  Model  DC-9  series  airpianes  so 
equipped. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
objections  were  received. 

Subsequent  to  the  issuance  of  the 
NPRM  the  Douglas  Aircraft  Company 
released  Douglas  Aircraft  Company 
Service  Bulletin  DC-9  SB  52-119,  dated 
October  28, 1980,  which  includes  the 
detailed  instructions  set  forth  in  the 
NPRM.  For  purposes  of  simplicity,  and 
to  allow  operators  to  use  alternative 
methods  of  compliance  with  this  AD 
when  they  are  approved,  the  detailed 
instructions  which  were  set  forth  in  the 
NPRM  have  not  been  repeated  in  the 
rule  as  adopted.  Rather,  the  rule  as 
adopted  permits  compliance  in 
accordance  with  any  method  approved 
by  the  Chief,  Los  Angeles  Area  Aircraft 
Certification  Office,  FAA  Northwest 
Region.  Douglas  Aircraft  Company 
Service  Bulletin  DC-9  SB  52-119  is  noted 
as  an  approved  means  of  compliance. 

It  is  estimated  that  42  U.S.  operated 
aircraft  will  be  affected  by  this 
Airworthiness  Directive:  Aat  it  will  take 
approximately  60  manhours  per  aircraft 
to  accomplish  the  required  actions;  and 
that  the  average  labor  cost  will  be  $35 
per  hour.  Based  on  these  figures  the  total 
cost  impact  of  this  amendment  is 
estimated  to  be  approximately  $88,200. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended. 


by  adding  the  following  new 
Airworthiness  Directive: 

McDonnell  Douglas:  Model  DC-9 
series  airplane  equipped  with  an  upper 
main  cargo  door,  certificated  in  all 
categories. 

Compliance  required  as  indicated, 
unless  already  accomplished. 

To  prevent  stress  corrosion  of  the 
upper  cargo  door  spool  fitting  attach 
bolts  accomplish  the  following: 

(a)  For  fuselage  numbers  0  through  675, 
within  12  months  after  the  elective  date  of 
this  AD,  inspect,  lubricate,  replace  as 
necessary,  and  seal  the  latch  spool  fitting 
attach  bolts  in  accordance  with  a  method 
approved  by  the  Chief,  Los  Angeles  Area 
Aircraft  Certification  Office,  FAA  Northwest 
Region.  (Note:  Douglas  Aircraft  Company 
Service  Bulletin  DC-9  SB  52-119,  dated 
October  28, 1980,  has  been  approved  as  a 
means  of  compliance  with  this  requirement). 

(b)  For  fuselage  numbers  676  and 
subsequent  and  those  airplanes  modified  in 
accordance  with  Douglas  Aircraft  Company 
DC-9  AOL  9-833A.  dated  April  2. 1979, 
within  24  months  after  the  effective  date  of 
this  AD,  inspect  lubricate,  replace  as 
necessary,  and  seal  the  upper  cargo  door 
latch  spool  fitting  attach  bolts  in  accordance 
with  a  method  approved  by  the  Chief,  Los 
Angeles  Area  Aircraft  Certification  Office, 
FAA  Northwest  Region.  (Note: 
Accomplishment  of  the  instructions  set  forth 
in  Part  2,  Group  11,  Paragraph  C  of  Douglas 
Aircraft  Service  Bulletin  DC-9  SB  52-119  has 
been  approved  as  a  means  of  compliance 
with  this  requirement.) 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  121.199  to 
operate  airplanes  unpressurized  to  a  base  for 
the  accomplishment  of  inspections/ 
modifications  required  by  this  AD. 

This  amendment  becomes  effective 
February  19. 1981. 

(Secs.  313(a),  601,  and  603,  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a), 
1421,  and  1423);  Sec.  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c)):  and  14 
CFR  11.85) 

Note. — ^The  FAA  has  determined  that  this 
document  involves  a  regulation  which  is  not 
considered  to  be  significant  under  the 
provisions  of  Executive  Order  12044,  as 
implemented  by  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 1979). 

Issued  in  Seattle,  Washington,  on  January 
6, 1981. 

Charles  R.  Foster, 

Director,  Northwest  Region. 

[FR  Doc.  81-1720  Filed  1-16-81;  8:45  am| 
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14  CFR  Part  39 

[Docket  No.  80-WE-30-AD;  Arndt  39-4021] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD) 
which  requires  inspection,  replacement 
as  necessary,  lubrication,  and  sealing  of 
cargo  door  attach  hardware  on 
McDonnell  Douglas  Model  DC-10  series 
airplanes.  This  AD  is  needed  to  prevent 
stress  corrosion  cracking  of  the  upper 
and  lower  cargo  door  spool  fitting  attach 
bolts,  which  could  jeopardize  the  door 
latching/locking  capability,  resulting  in 
a  possible  loss  of  cabin  pressure. 
date:  Effective  date  February  19, 1981. 

Compliance  schedule  as  prescribed  in 
the  body  of  the  AD,  unless  already 
accomplished. 

ADDRESSES:  The  applicable  service 
information  and  copies  may  be  obtained 
from:  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Director, 
Publication  and  Training  C1750  (54  60). 
This  information  may  also  be  examined 
at  FAA  Northwest  Region,  9010  East 
Marginal  Way  South,  Seattle, 
Washington  98108;  or  15000  Aviation 
Boulevard,  Hawthorne,  California  90261, 
Room  6W14. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  E.  O’Neill,  Aerospace  Engineer, 
Airft-ame  Branch,  ANW-120L,  Federal 
Aviation  Administration,  Los  Angeles 
Area  Aircraft  Certification  Office, 
Northwest  Region,  P.O.  Box  92007  World 
Way  Postal  Center,  Los  Angeles, 
California  90009,  telephone  (213)  536- 
6356. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
Airworthiness  Directive  requiring 
inspection,  lubrication,  and  sealing  of 
cargo  door  attach  hardware  of 
McDonnell  Douglas  Model  DC-10  series 
airplanes  so  equipped  was  published  in 
the  Federal  Register  on  June  30, 1980  (45 
FR  43791). 

The  proposal  was  prompted  by 
reports  of  cargo  door  latch  spool  fitting 
attach  bolt  failures  on  McDonnell 
Douglas  Model  DC-10  series  airplanes, 
which  could  jeopardize  the  door 
latching/locldng  capability.  This  has 
been  attributed  to  stress  corrosion 
produced  by  bolt  preload  and  entrapped 
moisture  in  the  void  area  between  the 


bolts  and  spool  attach  fittings.  Since  this 
condition  is  likely  to  exist  or  develop  in 
other  airplanes  of  the  same  type  design, 
this  AD  requires  inspection,  lubrication 
and  sealing,  and  bolt  replacement,  if 
required,  of  cargo  door  latch  spool 
fitting  attach  bolts  on  McDonnell 
Douglas  Model  DC-10  series  airplanes. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  One 
commenter  opposed  the  issuance  of  the 
AD,  contending  that  voluntary  operator 
compliance  with  applicable  service 
bulletins  would  be  sufficient.  The  FAA’s 
position  is  that  an  imsafe  condition 
exists  for  which  mandatory 
airworthiness  directive  action  is 
necessary  in  the  interest  of  safety. 

Subsequent  to  the  issuance  of  the 
NPRM,  the  Douglas  Aircraft  Company 
released  Douglas  Aircraft  Company 
Service  Bulletin  DC-10  SB  52-183,  dated 
October  28, 1980,  which  includes  the 
detailed  instructions  set  forth  in  the 
NPRM.  For  purposes  of  simplicity,  and 
to  allow  operators  to  use  alternative 
methods  of  compliance  with  this  AD 
when  they  are  approved,  the  detailed 
instructions  which  were  set  forth  in  the 
NPRM  have  not  been  repeated  in  the 
rule  as  adopted.  Rather,  the  rule  as 
adopted  permits  compliance  in 
accordance  with  any  method  approved 
by  the  Chief,  Los  Angeles  Area  Aircraft 
Certification  Office,  FAA  Northwest 
Region.  Douglas  Aircraft  Company 
Service  Bulletin  DC-10  SB  52-183  is 
noted  as  an  approved  means  of 
compliance.  ' 

It  is  estimated  that  154  U.S.  operated 
aircraft  will  be  affected  by  this 
Airworthiness  Directive,  that  it  will  take 
approximately  170  manhours  per  aircraft 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  will  be  $35 
per  hour.  Based  on  these  figures,  the 
total  cost  impact  of  this  amendment  is 
estimated  to  be  approximately  $916,300. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 

§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  all  Model 
DC-10  series  airplanes  certificated  in  all 
categories.  Compliance  required  as  indicated, 
unless  already  accomplished.  To  prevent 
stress  corrosion  cracking  of  the  upper  and 
lower  cargo  door  spool  fitting  attach  bolts 
accomplish  the  following: 

A.  For  fuselages  1-125,  within  12  months 
after  the  effective  date  of  this  AD,  inspect, 
lubricate,  replace  as  necessary,  and  seal  the 


cargo  door  latch  spool  fitting  attach  bolts  in 
accordance  with  a  method  approved  by  the 
Chief,  Los  Angeles  Area  Aircraft  Certification 
Office,  FAA  Northwest  Region. 

Note. — ^Accomplishment  of  the  instructions 
set  forth  in  Figure  1  of  Douglas  Aircraft 
Company  Service  Bulletin  DC-10  SB  52-183, 
dated  October  28, 1880,  has  been  approved  as 
a  means  of  compliance  with  this  requirement. 

B.  For  fuselage  126  and  subsequent,  within 
24  months  after  the  effective  date  of  this  AD, 
inspect,  lubricate,  replace  as  necessary,  and 
seal  the  cargo  door  latch  spool  fitting  attach 
bolts  in  accordance  with  a  method  approved 
by  the  Chief,  Los  Angeles  Area  Aircraft 
Certification  Office,  FAA  Northwest  Region. 

Note. — ^Accomplishment  of  the  instructions 
set  forth  in  Part  2,  Group  II,  Paragraph  C  of 
Douglas  Aircraft  Company  Service  Bulletin 
DC-10  SB  52-183,  dated  October  28, 1980,  has 
been  approved  as  a  means  of  compliance 
with  this  AD. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FARs  21.197  and  21.199  to 
operate  airplanes  unpreSsurized  to  a  base  for 
the  accomplishment  of  inspections/ 
modifications  required  by  this  AD. 

D.  Alternative  inspections,  modifications, 
and  other  actions  which  provide  an 
equivalent  level  of  safety  may  be  used  when 
approved  by  the  Chief,  Los  Angeles  Area 
Aircraft  Certification  Office,  FAA  Northwest 
Region. 

This  amendment  becomes  effective 
February  19, 1981. 

(Secs.  313(a),  601,  and  603,  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a], 
1421,  and  1423);  Sec.  6(c]  Department  of 
Transportation  Act  (49  U.S.C.  1655(c));  and  14 
CFR  11.89) 

Note. — ^The  Federal  Aviation 
Administration  has  determined  that  this 
document  involves  a  regulation  which  is  not 
considered  to  be  significant  under  the 
provisions  of  Executive  Order  12044  and  as 
implemented  by  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 1979). 

Issued  in  Seattle,  Washington,  on  January 
6, 1981. 

Charles  R.  Foster, 

Director,  Northwest  Region. 

[FR  Doc.  81-1719  Filed  1-16-81: 8:45  am] 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  80-ASW-52] 

Designation  of  Federal  Airways,  Area 
Low  Routes,  Controlled  Airspace,  and 
Reporting  Points;  Revocation  of 
Offshore  Transition  Areas 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule,  request  for 
comments. 

SUMMARY:  This  action  revokes  two  7(X)- 
foot  transition  areas  over  the  Gulf  of 
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Mexico.  These  transition  areas  are  no 
longer  required  for  air  traffic  control 
purposes  and  their  revocation  reduces 
the  burden  on  the  public  by  eliminating 
flight  operational  requirements 
associated  with  controlled  airspace. 

DATES:  Effective  date  February  19, 1981. 
Comments  must  be  received  by 
February  19, 1981. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA 
Southwest  Region,  Attention:  Chief,  Air 
Traffic  Division,  Docket  No.  80-ASW- 
52,  Federal  Aviation  Administration, 

P.O.  Box  1689,  Fort  Worth,  Tex.  76101. 

The  official  docket  may  be  examined 
at  the  following  location:  FAA  Office  of 
the  Chief  Counsel,  Rules  Docket  (AGC- 
204],  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591. 

An  informal  docket  may  be  examined 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Watterson,  Airspace  Regulations 
Branch  (AAT-230),  Airspace  and  Air 
•Traffic  Rules  Division,  Air  Traffic 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591; 
telephone:  (202)  426-8525. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  purpose  of  this  amendment  is  to 
revoke  two  700-foot  transition  areas 
over  the  Gulf  of  Mexico.  These 
transition  areas  were  originally 
designated  in  1976  for  the  use  of  IFR 
helicopters  executing  instrument 
approach  procedures  to  oflshore  oil  rigs. 
These  oil  rigs  have  been  relocated  and 
the  airspace  associated  with  their  use 
are  no  longer  required.  Because  this 
action  removes  a  burden  on  the  public 
by  reducing  the  amount  of  controlled 
airspace,  I  find  that  notice  and  public 
procedure  are  unnecessary.  However, 
comments  are  invited  on  the  rule.  When 
the  comment  period  ends,  the  FAA  will 
use  the  comments  received  and  any 
other  information  available  to  review 
the  regulation.  Since  this  action 
involves,  in  part,  the  designation  of 


navigable  airspace  outside  the  United 
States,  the  Administrator  has  consulted 
with  the  Secretary  of  State  and  the 
Secretary  of  Defense  in  accordance  with 
the  provisions  of  Executive  Order  10854. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  revokes  the  Sabine  Pass,  Tex., 
and  the  Galveston,  Tex.,  700-foot 
offshore  areas.  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  Peurt  71)  was  republished  in  the 
Federal  Register  on  January  2, 1981,  (46 
FR540). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 

§  71.181  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as 
republished  (46  FR  540)  is  amended, 
effective  0901  GMT,  February  19, 1981, 
as  follows: 

In  §  71.181:  The  title  and  text  of  the 
“Galveston,  Tex.,  (Offshore)”  and  the 
“Sabine  Pass,  Tex.,  (Offshore)" 
transition  areas  are  revoked  in  their 
entirety. 

(Secs.  307(a),  313(a),  and  1110,  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1348(a], 
1354(a),  and  1510;  Executive  Order  10854  (24 
FR  9565);  Sec.  6(c],  Department  of 
Transportation  Act  (49  U.S.C.  1655(c)];  and  14 
CFR  11.69.). 

Note. — ^The  FAA  has  determined  that  this 
document  involves  a  regulation  which  is  not 
significant  under  Executive  Order  12044,  as 
implemented  by  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 1979). 
Since  this  regulatory  action  involves  an 
established  body  of  technical  requirements 
for  which  fiequent  and  routine  amendments 
are  necessary  to  keep  them  operationally 
current  and  promote  safe  flight  operations, 
the  anticipated  impact  is  so  minimal  that  this 
action  does  not  warrant  preparation  of  a 
regulatory  evaluation. 

Issued  in  Washington,  D.C.,  on  January  13, 
1981. 

Shelomo  Wugalter, 

Acting  Chief,  Airspace  and  Air  Traffic  Rules 
Division. 

[FR  Doc.  S1-17S7  Filed  1-16-81: 8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 
18  CFR  Part  282 
(Docket  No.  RM79-14] 

Order  of  the  Director,  OPPR  of 
Publication  of  incremental  Pricing 
Acquisition  Cost  Thresholds  Under 
Title  ii  of  the  NGPA 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Order  prescribing  incremental 
pricing  thresholds. 

summary:  The  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  is 
issuing  the  incremental  pricing 
acquisition  cost  thresholds  prescribed 
by  Title  II  of  the  Natural  Gas  Policy  Act 
and  18  CFR  282.304.  The  Act  requires  the 
Commission  to  compute  and  publish  the 
threshold  prices  before  the  beginning  of 
each  month  for  which  the  figures  apply. 
Any  cost  of  natural  gas  above  the 
applicable  threshold  is  considered  to  be 
an  incremental  gas  cost  subject  to 
incremental  pricing  surcharging. 
EFFECTIVE  DATE:  January  1, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  A.  Williams,  Federal  Energy 
Regulatory  Commission,  825  N.  Capitol 
Street,  N.E.,  Washington,  D.C.  ^26, 
(202)  357-8500. 

Order  of  the  Director,  OPPR 
Issued;  January  12. 1981. 

Section  203  of  the  NGPA  requires  that 
the  Commission  compute  and  msdce 
available  incremental  pricing 
acquisition  cost  threshold  prices 
prescribed  in  Title  II  before  the 
beginning  of  any  month  for  which  such 
figures  apply. 

Pursuant  to  that  mandate  and 
pursuant  to  §  375.307(1)  of  the 
Commission’s  regulations,  delegating  the 
publication  of  such  prices  to  the  Director 
of  the  Office  of  Pipeline  and  Producer 
'  Regulation,  the  incremental  pricing 
acquisition  cost  threshold  prices  for  the' 
month  of  January  1981,  is  issued  by  the 
publication  of  a  price  table  for  the 
applicable  month. 

Kenneth  A.  Williams, 

Director,  Office  of  Pipeline  and  Producer 
Regulation. 


Table  Incremental  Pricing  Acquisition  Cost  Threshold  Prices 
Calendar  year  1980 


January  February  March  April  May  June  July  August  September  October  November  December 


Incremental  Pricing  Threshold .  $1,702  $1  738  $1  750  $1,762  $1,776  $1,790  $1,804  $1819  $1  834  $1849  $1863  $1,877 

NGPA  Section  102  Threshold . - .  2.358  2.381  2.404  2  428  2.453  2.478  2.504  2.532  2.560  2  588  2  614  2  640 

NGPA  Section  109  Threshold .  1.786  1.799  1.812  1.825  1.839  1.853  1.867  1.883  1  899  1.915  1  929  1.943 

130%  of  No.  2  Fuel  Oil  in  New  Yorli  City 

Threshold .  7.170  7.260  7.410  7  110  7.380  8.040  7.840  7  380  7  400  7  400  7.450  7.580 
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Table  \.— Incremental  Pricing  Acquisition  Cost  Threshold  Prices  — Corrtinued 
Calendar  Year  1981 


January  February  March  Apr!  .  May  June  July  August  September  October  November  December 


Incremental  Pricing  Threshold . . . .  $1 .891 

NGPA  Section  102  Threshold _ _ 2.807 

NGPA  Section  109  Threshold .  1.967 

130%  ol  No.  2  Fuel  Oil  in  New  York  City 
Threshold .  7.610 


|FR  Doc.  81-1855  Filed  1-16-81:  8:45  am| 

BILLING  CODE  6450-8S-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
IS  CFR  Part  4 
[TJ).  81-14] 

Vessels  in  Foreign  and  Domestic 
Trades;  Coastwise  Transportation 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
action:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  to  add  the  Polish 
People’s  Republic  and  Kuwait  to  the 
lists  of  nations  which  permit  vessels-of 
the  United  States  to  transport  certain 
articles  specified  in  section  27,  Merchant 
Marine  Act  of  1920,  as  amended, 
between  their  ports.  The  Department  of 
State  has  received  satisfactory  evidence 
that  both  the  Polish  People’s  Republic 
and  Kuwait  place  no  restrictions  on  the 
transportation  of  the  specified  articles 
by  vessels  of  the  United  States  between 
ports  in  those  coimtries.  This 
amendment  provides  reciprocal 
privileges  for  vessels  registered  in  the 
Polish  People’s  Republic  and  Kuwait. 
EFFECTIVE  DATES:  May  14, 1980,  as  to 
vessels  of  the  Polish  People’s  Republic 
and  May  16, 1980,  as  to  vessels  of 
Kuwait. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  H.  Reusch,  Carriers,  Drawback 
and  Bonds  Division,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW., 
Washington,  D.C.  20229  (202-566-5706). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  27,  Merchant  Marine  Act  of 
1920,  as  amended  (46  U.S.C.  883)  (the 
“Act”),  provides  generally  that  no 
merchandise  shall  be  transported  by 
water,  or  by  land  and  water,  between 
points  in  the  United  States  except  in 
vessels  built  in  and  documented  under 
the  laws  of  the  United  States  and  owned 
by  U.S.  citizens.  However,  the  Act,  as 
amended  by  Pub.  L.  90-474  (82  Stat.  700; 
T.D.  68-227),  provides  that  if  the 
Secretary  of  State  advises  the  Secretary 
of  the  Treasury  that  a  foreign  nation 
does  not  restrict  the  transportation  of 


certain  articles  between  its  ports  by 
vessels  of  the  United  States,  reciprocal 
privileges  will  be  accorded  to  vessels  of 
that  nation,  and  the  prohibition  against 
the  transportation  of  those  articles 
between  points  in  the  United  States  will 
not  apply  to  its  vessels. 

Section  4.93(b)(1),  Customs 
Regulations  (19  CFR  4.93(b)(1)),  lists 
those  nations  found  to  extend  reciprocal 
privileges  to  vessels  of  the  United  States 
for  the  transportation  of  empty  cargo 
vans,  empty  lift  vans,  and  empty 
shipping  tanks.  The  Polish  People’s 
Republic  is  among  the  countries  listed. 
’Those  nations  found  to  grant  reciprocal 
privileges  to  vessels  of  Ae  United  States 
for  the  transportation  of  equipment  for 
use  with  cargo  vans,  lift  vans,  or 
shipping  tanks;  empty  barges 
specifically  designed  for  carriage  aboard 
a  vessel  and  certain  equipment  for  use 
with  such  barges;  certain  empty 
instruments  of  international  traffic;  and 
certain  stevedoring  equipment  and 
material  are  listed  in  section  4.93(b)(2), 
Customs  Regulations  (19  CFR  4.93(b)(2)). 

On  May  14, 1980,  the  Department  of 
State  advised  the  Secretary  of  the 
Treasury  that  the  Polish  People’s 
Republic  now  places  no  restrictions  on 
the  transportation  of  equipment  for  use 
with  cargo  vans,  lift  vans,  or  shipping 
tanks;  empty  barges  specifically 
designed  for  carriage  aboard  a  vessel 
and  certain  equipment  for  use  with  such 
barges;  certain  empty  instruments  of 
international  traffic;  and  certain 
stevedoring  equipment  and  material  by 
vessels  of  Ae  United  States  between 
ports  in  that  country.  In  addition,  on 
May  16, 1980,  the  Department  of  State 
advised  the  Secretary  of  the  Treasury 
that  Kuwait  places  no  restrictions  on  the 
transportation  of  any  of  the  articles 
listed  in  the  Act  by  vessels  of  the  United 
States  between  ports  in  that  country. 
’Therefore,  appropriate  reciprocal 
privileges  are  to  be  accorded  to  vessels 
registered  in  the  Polish  People’s 
Republic  as  of  May  14, 1980,  and  to 
vessels  registered  in  Kuwait  as  of  May 
16, 1980. 

Finding 

On  the  basis  of  the  information 
received  from  the  Secretary  of  State,  as 
described  above,  I  find  that  the 
Govermnents  of  the  Polish  People’s 
Republic  and  Kuwait  place  no 


restrictions  on  the  transportation  of  the 
articles  specified  in  section  27  of  the 
Merchant  Marine  Act  of  1920,  as 
amended,  by  vessels  of  the  United 
States  between  ports  in  those  countries. 
’Therefore,  appropriate  reciprocal 
privileges  are  accorded  to  vessels 
registered  in  the  Polish  People’s 
Republic  as  of  May  14, 1980,  and  to 
vessels  registered  in  Kuwait  as  of  May 
16, 1980. 

Amendments  to  the  Regulations 

To  reflect  the  reciprocal  privileges 
granted  to  vessels  registered  in  the 
Polish  People’s  Republic  and  Kuwait, 
section  4.93(b)(1),  Customs  Regulations 
(19  CFR  4.93(b)(li),  is  amended  by 
inserting  “Kuwait”  in  appropriate 
alphabetical  order  in  the  list  of  nations 
under  that  section.  Section  4.93(b)(2), 
Customs  Regulations  (19  CFR  4.93(b)(2)), 
is  amended  by  inserting  “Kuwait”  and 
“Polish  People’s  Republic”  in 
appropriate  alphabetical  order  in  the  list 
of  nations  under  that  section. 

(Sec.  27, 41  Stat.  999,  as  amended,  sec.  14,  67 
Stat.  516,  Pub.  L.  90-474, 82  Stat.  700  (5  U.S.C. 
301, 19  U.S.C.  1322(a),  46  U.S.C.  883)). 

Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date  Requirements 

Because  these  are  minor  amendments 
in  which  the  public  is  not  particularly 
interested  and  there  is  a  statutory  basis 
for  the  described  extension  of  reciprocal 
privileges,  notice  and  public  procedure 
pursuant  to  5  U.S.C.  553(b)(B)  are 
unnecessary.  In  accordance  with  5 
U.S.C.  553(d)(1),  a  delayed  effective  date 
is  not  required  because  these 
amendments  grant  an  exemption. 

Regulation  Determined  To  Be 
Nonsignificant 

In  a  directive  published  in  the  Federal 
Register  on  November  8, 1978  (43  FR 
52120),  implementing  Executive  Order 
12044,  “Improving  Government 
Regulations,”  the  Treasury  Department 
stated  that  it  considers  each  regulation 
or  amendment  to  an  existing  regulation 
published  in  the  Federal  Register  and 
codified  in  the  Code  of  Federal 
Regulations  to  be  significant.  However, 
regulations  which  are  nonsubstantive, 
are  essentially  procedural,  do  not 
materially  change  existing  or  establish 
new  policy,  and  do  not  impose 
substantial  additional  requirements  or 
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costs  on,  or  substantially  alter  the  legal 
rights  or  obligations  of,  those  affected, 
with  Secretarial  approval  may  be 
determined  not  to  be  signiHcant. 
Accordingly,  it  has  been  determined  that 
this  document  does  not  meet  the 
Treasury  Department  criteria  in  the 
directive  for  “significant”  regulations. 

Drafting  Information 

The  principal  author  of  this  document 
was  James  A.  Seal,  Regulations  and 
Information  Division,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  of  the  Customs  Service  and  the 
Departments  of  State  and  the  Treasury 
participated  in  its  development. 

Dated:  December  .30, 1980. 

Richard ).  Davis, 

Assistant  Secretary  of  the  Treasury. 

[PR  Doc.  81-1923  Filed  1-16-81:  8:45  am) 
eUXINO  CODE  481&-22-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 
20  CFR  Parts  404  and  416 
IRegulations  Nos.  4, 16] 

Determining  Disability  and  Blindness 
Supplemental  Security  income  for  the 
Aged,  Blind,  and  Disabled;  and 
Determining  Disability  and  Blindness 
Substantial  Gainful  Activity  Earnings 
Guidelines  for  1980 

agency:  Social  Security  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  These  regulations  finalize  the 
interim  rules  published  on  March  18. 

1980  (45  FR  17131).  Those  rules 
increased  the  money  amounts  used  as 
earnings  guidelines  to  determine 
whether  persons  with  impairments  other 
than  blindness  are  able  to  do  substantial 
gainful  activity. 

DATES:  The  regulations  are  effective  on 
January  1, 1980. 

(FOR  FURTHER  INFORMATION  CONTACT. 

David  Smith,  Office  of  Regulations, 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore, 

Maryland  21235,  telephone  301-594- 
7336. 

SUPPLEMENTARY  INFORMATION:  These 
regulations  increase  the  earnings 
guidelines  we  use  to  evaluate  the  work 
activity  of  claimants  and  beneficiaries 
with  impairments  other  than  blindness 
under  titles  II  and  XVI  of  the  Social 
Security  Act.  We  use  these  guidelines  to 
determine  whether  an  individual  has 


shown  the  ability  to  do  substantial 
gainful  activity  (SGA). 

Under  the  increased  guideline 
amounts,  we  consider  a  person’s 
earnings  from  work  activity  averaging 
more  than  $300  a  month  in  calendar  year 
1980  and  later  years  as  showing  that  he 
or  she  is  able  to  do  SGA,  unless  there  is 
other  evidence  that  the  person  is  not 
able  to  do  SGA. 

Under  the  increased  guideline 
amounts,  we  consider  an  employee’s 
earnings  from  work  activity  averaging 
less  than  $190  a  month  in  calendar  year 
1980  and  later  years  as  showing  he  or 
she  did  not  do  SGA  unless  there  is  other 
evidence  to  the  contrary. 

The  increased  guideline  amounts 
reflect  the  general  rise  in  earnings  levels 
of  workers  in  the  national  economy.  The 
new  amounts  also  maintain  the  same 
relationship  to  earnings  levels  which 
has  existed  in  the  past.  The  upper  level 
amount  was  determined  by  multiplying 
$280  (the  1979  upper  level  amount]  by 
1,079410  (the  ratio  of  the  average  of  the 
total  wages  (as  defined  in  §  404.1048(c)) 
reported  for  1978  to  those  reported  for 
1977).  This  produced  the  amount  of 
$302.23,  which  was  rounded  to  $300,  the 
nearest  multiple  of  $10.  The  1980  lower 
level  amount  was  determined  by 
multiplying  $180  (the  1979  lower  level 
amount)  by  the  same  ratio.  This 
produced  the  amount  of  $194.29,  which 
was  rounded  to  $190.  We  published 
these  rules  as  interim  regulations  on 
March  18. 1980  (45  FR  17131).  Interested 
persons  were  given  the  opportunity  to 
submit,  within  60  days,  comments  on  the 
changes.  We  received  six  comments. 
Five  commenters  felt  the  new  guidelines 
were  still  too  low.  The  other  commenter 
was  opposed  to  any  increases  which 
would  cdrrespondingly  increase  State 
medicaid  caseloads. 

In  response  to  comments  that  the 
increases  are  too  low,  we  believe  they 
fairly  reflect  the  general  rise  in  the 
earnings  levels  of  workers  in  the 
national  economy  and  maintain  the 
same  relationship  to  those  earnings  as 
have  SGA  increases  in  prior  years.  In 
response  to  the  comment  opposing  the 
increase,  were  we  not  to  raise  the 
guidelines  as  we  have  it  would  impose 
an  undue  hardship  on  those  who  are 
attempting  to  work  in  an  economy 
where  each  dollar  of  earnings  has  lost  a 
significant  amoimt  of  its  purchasing 
power. 

Section  302  of  Pub.  L.  96-265,  effective 
December  1, 1980,  enables  disabled 
persons,  in  arriving  at  their  earnings  for 
SGA  purposes,  to  deduct  the  costs  they 
personally  incur  for  drugs,  services,  and 
other  items,  in  order  to  work.  Under  this 
provision  a  substantial  number  of 
disabled  persons  vrill  be  able  to 


increase  their  earnings  and  still  receive 
benefits.  ’That  provision,  however,  does 
not  affect  this  regulation.  We  will  be 
publishing  in  the  near  future  a  notice  of 
proposed  rulemaking  explaining  how  we 
propose  to  implement  section  302  of  Pub. 
L.  96-265. 

These  rules  were  recodified  on  August 
20. 1980  (45  FR  55593  and  55632)  but  the 
amounts  were  not  given  final  effect. 

What  appeared  as  §  404.1534  in  the 
interim  regulations  is  now  §  404.1574. 
What  was  §  416.934  in  the  interim 
regulations  is  now  §  416.974,  There  were 
minor  irregularities  in  the  format  of  that 
part  of  the  recodification  which  affect 
§§  404.1574,  404.1575,  416.974,  and 
416.975.  We  are  setting  out  the  full  text 
of  these  paragraphs  as  corrected. 

The  amendments  to  §§  404.1574, 
404.1575,  416.974.  and  416.975  of  Title  20 
CFR  Parts  404  and  416  are  adopted  as 
set  forth  below. 

(Secs.  205,  223, 1102. 1614  and  1631  of  the 
Social  Security  Act;  53  Stat.  1368,  as 
amended,  70  Stat.  815,  as  amended,  49  Stat. 
647,  as  amended,  and  86  Stat.  1471, 1475,  as 
amended;  42  U.S.C.  405. 423, 1302, 1362c  and 
1383) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.802  Disability  Insurance; 
13.807  Supplemental  Security  Income) 

Dated:  December  18. 1980. 

William  |.  Driver, 

Commissioner  of  Social  Security. 

Approved:  January  13, 1981. 

Patricia  Roberts  Harris, 

Secretary  of  Health  and  Human  Services. 

Chapter  III  of  Title  20  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  §  §  404.1574  and  404.1575  are  revised 
to  read  as  follows; 

§  404.1574  Evaluation  guides  if  you  are  an 
employee. 

(a)  General.  We  use  several  guides  to 
decide  whether  you  have  done 
substantial  gainfid  activity. 

(1)  Your  earnings  may  show  you  have 
done  substantial  gainful  activity.  The 
amount  of  your  earnings  from  work  you 
have  done  may  show  that  you  have 
engaged  in  substantial  gainful  activity. 
Generally,  if  you  worked  for  substantial 
earnings,  this  will  show  that  you  are 
able  to  do  substemtial  gainful  activity. 
On  the  other  hand,  the  fact  that  your 
earnings  are  not  substantial  will  not 
necessarily  show  that  you  are  not  able 
to  do  substantial  gainful  activity. 
Earnings  from  work  that  you  were 
forced  to  stop  after  a  short  time  because 
of  your  impairment  will  not  show  that 
you  are  able  to  do  substantial  gainful 
activity. 

(2)  We  consider  only  the  amounts  you 
earn.  We  do  not  consider  any  income 
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not  directly  related  to  your  productivity 
when  we  decide  whether  you  have  done 
substantial  gainful  activity.  If  your 
earnings  are  being  subsidized,  the 
amount  of  the  subsidy  is  not  counted 
when  we  determine  whether  or  not  your 
work  is  substantial  gainful  activity. 

Thus,  where  woric  is  done  under  special 
conditions,  we  only  consider  the  part  of 
your  pay  which  you  actually  “earn”.  For 
example,  where  a  handicapped  person 
does  simple  tasks  under  close  and 
continuous  supervision,  we  would  not 
determine  that  the  person  worked  at  the 
substantial  gainful  activity  level  only  on 
the  basis  of  the  amount  of  pay.  An 
employer  may  set  a  speciHc  amount  as  a 
subsidy  after  figuring  the  reasonable 
value  of  the  employee’s  services.  If  your 
work  is  subsidized  and  your  employer 
does  not  set  the  amount  of  the  subsidy 
or  does  not  adequately  explain  how  the 
subsidy  was  figured,  we  will  investigate 
to  see  how  much  your  work  is  worth. 

(3)  If  you  are  working  in  a  sheltered 
or  special  environment  If  you  are 
working  in  a  sheltered  workshop,  you 
may  or  may  not  be  earning  the  amounts 
you  are  being  paid.  The  fact  that  the 
sheltered  workshop  or  similar  facility  is 
operating  at  a  loss  or  is  receiving  some 
charitable  contributions  or 
governmental  aid  does  not  establish  that 
you  are  not  earning  all  you  are  being 
paid.  Since  persons  in  military  service 
being  treated  for  severe  impairments 
usually  continue  to  receive  full  pay,  we 
evaluate  work  activity  in  a  therapy 
program  or  while  on  limited  duty  by 
comparing  it  with  similar  work  in  the 
civilian  work  force  or  on  the  basis  of 
reasonable  worth  of  the  work,  rather 
than  on  the  actual  amount  of  the 
earnings. 

(4)  If  you  have  special  work-related 
expenses.  If  you  have  out-of-the- 
ordinary  expenses  in  connection  with 
your  work  and  because  of  your 
impairment  (for  example,  you  may 
require  special  transportation),  we  will 
deduct  these  from  your  earnings  if  they 
exceeded  the  normal  work-related 
expenses  you  would  have  if  you  were 
not  impaired.  When  we  decide  if  your  . 
work  is  substantial  gainful  activity, 
however,  we  do  not  deduct  expenses  for 
those  things  (e.g.,  medication  or 
equipment]  which  you  need  even  when 
you  are  not  working. 

[b]  Earnings  guidelines.  (1)  General.  If 
you  are  an  employee,  we  first  consider 
the  criteria  in  paragraph  (a)  of  this 
section,  and  then  the  guides  in 
paragraphs  (b)  (2).  (3),  (4),  (5),  and  (6)  of 
this  section. 

(2)  Earnings  that  will  ordinarily  show 
that  you  have  engaged  in  substantial 
gainful  activity.  We  will  consider  that 
your  earnings  from  your  work  activities 


as  an  employee  show  that  you  have 
engaged  in  substantial  gainful  activity 
if — 

(i)  Your  earnings  averaged  more  than 
$200  a  month  in  calendar  years  prior  to 
1978; 

(iij  Your  earnings  averaged  more  than 
$230  a  month  in  calendar  year  1976; 

(iii)  Your  earnings  averaged  more  than 
$240  a  month  in  calendar  year  1977; 

(iv)  Your  earnings  averaged  more  than 
$260  a  month  in  calendar  year  1978; 

(v)  Your  earnings  averaged  more  than 
$280  a  month  in  calendar  year  1979;  or 

(vi)  Your  earnings  averaged  more  than 
$300  a  month  in  calendar  years  after 
1979. 

(3)  Earnings  that  will  ordinarily  show 
that  you  have  not  engaged  in  substantial 
gainful  activity.  We  will  generally 
consider  that  the  earnings  from  your 
work  as  an  employee  will  show  that  you 
have  not  engaged  in  substantial  gainful 
activity  if — 

(i)  Your  earnings  averaged  less  than 
$130  a  month  in  calendar  years  before 
1976; 

(ii)  Your  earnings  averaged  less  than 
$150  a  month  in  calendar  year  1976; 

(iii)  Your  earnings  averaged  less  than 
$160  a  month  in  calendar  year  1977; 

(iv)  Your  earnings  averaged  less  than 
$170  a  month  in  calendar  year  1978; 

(v)  Your  earnings  averaged  less  than 
$180  a  month  in  calendar  year  1979;  or 

(vi)  Your  earnings  averaged  less  than 
$190  a  month  in  calendar  years  after 
1979. 

(4)  If  you  work  in  a  sheltered 
workshop.  If  you  are  working  in  a 
sheltered  workshop  or  a  comparable 
facility  especially  set  up  for  severely 
impaired  persons,  your  earnings  and 
activities  will  ordinarily  establish  that 
you  have  not  done  substantial  gainful 
activity  if — 

(i)  Your  average  earnings  are  not 
greater  than  $200  a  month  in  calendar 
years  prior  to  1976; 

(ii)  Your  average  earnings  are  not 
greater  than  $230  a  month  in  calendar 
year  1976; 

(iii)  Your  average  earnings  are  not 
greater  than  $240  a  month  in  calendar 
year  1977; 

(iv)  Your  average  earnings  are  not 
greater  than  $260  a  month  in  calendar 
year  1978; 

(v)  Your  average  earnings  are  not 
greater  than  $280  a  month  in  calendar 
year  1979;  or 

(vi)  Your  average  earnings  are  not 
greater  than  $300  a  month  in  calendar 
years  after  1979. 

(5)  If  there  is  evidence  showing  that 
you  may  have  done  substantial  gainful 
activity.  If  there  is  evidence  showing 
that  you  may  have  done  substantial 
gainful  activity,  we  will  apply  the 


criteria  in  paragraph  (b)(6)  of  this 
section  regarding  comparability  and 
value  of  services. 

(6)  Earnings  that  are  not  high  of  low 
enough  to  show  whether  you  engaged  In 
substantial  gainful  activity.  If  your 
earnings,  on  the  average,  are  between 
the  amounts  shown  in  paragraphs  (b)(2) 
and  (3)  of  this  section,  we  will  generally 
consider  other  information  in  addition  to 
your  earnings,  such  as  whether — 

(i)  Your  work  is  comparable  to  that  of 
unimpaired  people  in  your  community 
who  are  doing  the  same  or  similar 
occupations  as  their  means  of 
livelihood,  taking  into  account  the  time,' 
energy,  skill,  and  responsibility  involved 
in  the  work,  or 

(ii)  Your  work,  although  significantly 
less  than  that  done  by  unimpaired 
people,  is  clearly  worth  the  amoimts 
shown  in  paragraph  (b)(2)  of  this 
section,  according  to  pay  scales  in  your 
community. 

§  404. 1575  Evaluation  guides  if  you  are 
self-employed. 

(a)  If  you  are  a  self-employed  person. 
We  will  consider  your  activities  and 
their  value  to  your  business  to  decide 
whether  you  have  engaged  in 
substantial  gainful  activity  if  you  are 
self-employed.  We  will  not  consider 
your  income  alone  since  the  amount  of 
income  you  actually  receive  may  depend 
upon  a  number  of  different  factors  like 
capital  investment,  profit  sharing 
agreements,  etc.  However,  income  from 
activities  that  you  were  forced  to  stop 
after  a  short  time  because  of  your 
impairment  will  not  show  that  you  are 
able  to  do  substantial  gainful  activity. 
We  will  evaluate  your  work  activity  on 
the  value  to  the  business  of  your 
services  regardless  of  whether  you 
receive  an  immediate  income  for  your 
services.  We  consider  that  you  have 
engaged  in  substantial  gainful  activity 
if — 

(1)  Your  work  activity,  in  terms  of 
factors  such  as  hours,  skills,  energy 
output,  efficiency,  duties,  and 
responsibilities,  is  comparable  to  that  of 
unimpaired  individuals  in  your 
community  who  are  in  the  same  or 
similar  businesses  as  their  means  of 
livelihood; 

(2)  Your  work  activity,  although  not 
comparable  to  that  of  unimpaired 
individuals,  is  clearly  worth  the  amount 
shown  in  §  404.1574(b)(2)  when 
considered  in  terms  of  its  value  to  the 
business,  or  when  compared  to  the 
salary  that  an  owner  would  pay  to  an 
employee  to  do  the  work  you  are  doing; 
or 

(3)  You  render  services  that  are 
significant  to  the  operation  of  the 
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business  and  receive  a  substantial 
income  &om  the  business. 

(b)  What  we  mean  by  significant 
services.  (1)  If  you  are  not  a  farm 
landlord  and  you  operate  a  business 
entirely  by  yourself,  any  services  that 
you  render  are  significant  to  the 
business.  If  your  business  involves  the 
services  of  more  than  one  person,  we 
will  consider  you  to  be  rendering 
significant  services  if  you  contribute 
more  than  half  the  total  time  required 
for  the  management  of  the  business,  or 
you  render  management  services  for 
more  than  45  hours  a  month  regardless 
of  the  total  management  time  required 
by  the  business. 

(2)  If  you  are  a  farm  landlord,  that  is, 
you  rent  farm  land  to  another,  we  will 
consider  you  to  be  rendering  significant  ■ 
services  if  you  materially  particpate  in 
the  production  or  the  management  of  the 
production  of  the  things  raised  on  the 
rented  farm.  (See  §  404.1082  of  thia 
chapter  for  an  explanation  of  “material 
participation".)  If  you  were  given  social 
security  earnings  credits  because  you 
materially  participated  in  the  activities 
of  the  farm  and  you  continue  these  same 
activities,  we  will  consider  you  to  be 
rendering  significant  services. 

(c)  What  we  mean  by  substantial 
income.  We  will  consider  the  income 
you  receive  from  a  business,  after  we 
deduct  from  gross  income  tlie 
reasonable  value  of  any  significant 
amount  of  unpaid  help  and  any  soil 
bank  payments  that  were  included  as 
farm  income,  as  well  as  normal  business 
expenses,  to  be  substantial  if — 

(1)  Your  net  income  from  the  business 
averages  more  than  the  amoimts 
described  in  §  404.1574(b)(2];  or 

(2)  Your  net  income  from  the  business 
averages  less  than  the  amounts 
described  in  §  404.1574(b](2]  but  the 
livelihood  which  you  get  from  the 
business  is  either  comparable  lu  what  it 
was  before  you  became  disabled  or  is 
comparable  to  that  of  unimpaired  self- 
employed  persons  in  your  community 
who  are  in  the  same  or  similar  * 
businesses  as  their  means  of  livelihood. 

2.  §§  416.974  and  416.975  are  revised 
to  read  as  follows: 

§  416.974  Evaluation  guides  If  you  are  an 
employee. 

(a)  General.  We  use  several  guides  to 
decide  whether  you  have  done 
substantial  gainful  activity. 

(1)  Your  earnings  may  show  you  have 
done  substantial  gainful  activity.  The 
amount  of  your  earnings  from  work  you 
have  done  may  show  that  you  have 
engaged  in  substantial  gainful  activity. 
Generally,  if  you  worked^or  substantial 
earnings,  this  will  show  that  you  are 
able  to  do  substantial  gainful  activity. 


On  the  other  hand,  the  fact  that  your 
earnings  are  not  substantial  will  not 
necessarily  show  that  you  are  not  able 
to  do  substantial  gainful  activity. 
Earnings  fi-om  work  that  you  were 
forced  to  stop  after  a  short  time  because 
of  your  impairment  will  not  show  that 
you  are  able  to  do  substantial  gainful 
activity. 

(2)  We  consider  only  the  amounts  you 
earn.  We  do  not  consider  any  income 
not  directly  related  to  your  productivity 
when  we  decide  whether  you  have  done 
substantial  gainful  activity.  If  your 
earnings  are  being  subsidized,  the 
amount  of  the  subsidy  is  not  counted 
when  we  determine  whether  or  not  your 
work  is  substantial  gainful  activity. 

Thus,  where  work  is  done  under  special 
conditions,  we  only  consider  the  part  of 
your  pay  which  you  actually  “earn".  For 
example,  where  a  handicapped  person 
does  simple  tasks  under  close  and 
continuous  supervision,  we  would  not 
determine  that  the  person  worked  at  the 
substantial  gainful  activity  level  only  on 
the  basis  of  the  amount  of  pay.  An 
employer  may  set  a  specific  amount  as  a 
subsidy  after  figuring  the  reasonable 
value  of  the  employee’s  services.  If  your 
work  is  subsidized  and  your  employer 
does  not  set  the  amount  of  the  subsidy 
or  does  not  adequately  explain  how  the 
subsidy  was  figured,  we  will  investigate 
to  see  how  much  your  work  is  worth. 

(3)  If  you  are  working  in  a  sheltered 
or  special  environment.  If  you  £u^ 
working  in  a  sheltered  workshop,  you 
may  or  may  not  be  earning  the  amounts 
you  are  being  paid.  The  fact  that  the 
sheltered  workshop  or  similar  facility  is 
operating  at  a  loss  or  is  receiving  some 
charitable  contributions  or 
governmental  aid  does  not  establish  that 
you  are  not  earning  all  you  are  being 
paid.  Since  persons  in  military  service 
being  treated  for  severe  impairments 
usually  continue  to  receive  full  pay,  we 
evaluate  work  activity  in  a  therapy 
program  or  while  on  limited  duty  by 
comparing  it  with  similar  work  in  the 
civilian  work  force  or  on  the  basis  of 
reasonable  worth  of  the  work,  rather 
than  on  the  actual  amount  of  the 
earnings. 

(4)  If  you  have  special  work-related 
expenses.  If  you  have  out-of-the 
ordinary  expenses  in  connection  with 
your  work  and  because  of  your 
impairment  (for  example,  you  may 
require  special  transportation],  we  will 
deduct  these  fix>m  your  earnings  if  they 
exceeded  the  normal  work-related 
expenses  you  would  have  if  you  were 
not  impaired.  When  we  decide  if  your 
work  is  substantial  gainful  activity, 
however,  we  do  not  deduct  expenses  for 
those  things  (e.g.,  medication  or 


equipment)  which  you  need  even  when 
you  are  not  working. 

(b)  Earnings  guidelines. — (1)  General. 

If  your  are  an  employee,  w'e  first 
consider  the  criteria  in  paragraph  (a)  of 
this  section,  and  then  the  guides  in 
paragraphs  (b)  (2).  (3),  (4),  (5),  and  (6)  of 
this  section. 

(2)  Earnings  that  will  ordinarily  show 
that  you  have  engaged  in  substantial 
gainful  activity.  We  will  consider  that 
your  earnings  fix)m  your  work  activities 
as  an  employee  show  that  you  have 
engaged  in  substantial  gainful  activity 
if — 

(i)  Your  earnings  averaged  more  than 
$200  a  month  in  calendar  years  prior  to 
1976: 

(ii)  Your  earnings  averaged  more  than 
$230  a  month  in  calendar  year  1976; 

(iii)  Your  earnings  averaged  more  than 
$240  a  month  in  calendar  year  1977; 

(iv)  Your  earnings  averaged  more  than 
$260  a  month  in  calendar  year  1978;  or 

(v)  Your  earnings  averaged  more  than 
$280  a  month  in  calendar  year  1979;  or 

(vi)  Your  earnings  averaged  more  than 
$300  a  month  in  calendar  years  after 
1979. 

(3)  Earnings  that  will  ordinarily  show 
that  you  have  not  engaged  in  substantial 
gainful  activity.  We  will  generally 
consider  that  the  earnings  from  your 
work  as  an  employee  wUl  show  that  you 
have  not  engaged  in  substantial  gainful 
activity  if — 

(i)  Your  earnings  averaged  less  than 
$130  a  month  in  calendar  years  before 
1976; 

(ii)  Your  earnings  averaged  less  than 
$150  a  month  in  calendar  year  1976; 

(iii)  Your  earnings  averaged  less  than 
$160  a  month  in  calendar  year  1977; 

(iv)  Your  earnings  averaged  less  than 
$170  a  month  in  calendar  year  1978;  or 

(v)  Your  earnings  averaged  less  than 
$180  a  month  in  cdendar  year  1979;  or 

(vi)  Your  earnings  averaged  less  than 
$190  a  month  in  calendar  years  after 
1979. 

(4)  If  you  work  in  a  sheltered 
workshop.  If  you  are  working  in  a 
sheltered  workshop  or  a  comparable 
facility  especially  set  up  for  severely 
impaired  persons,  your  earnings  and 
activities  will  ordinarily  establish  that 
you  have  not  done  substantial  gainful 
activity  if — 

(i)  Your  average  earnings  are  not 
greater  than  $200  6  month  in  calendar 
years  prior  to  1976; 

(ii)  Your  average  earnings  are  not 
greater  than  $230  a  month  in  calendar 
year  1976; 

(iii)  Your  average  earnings  are  not 
greater  than  $240  a  month  in  calendar 
year  1977; 
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(iv)  Your  average  earnings  are  not 
greater  than  $260  a  month  in  calendar 
year  1978; 

(v)  Your  average  earnings  are  not 
greater  than  $280  a  month  in  calendar 
year  1979;  or 

(vi)  Your  average  earnings  are  not 
greater  than  $300  a  month  in  calendar 
years  after  1979. 

(5)  If  there  is  evidence  showing  that 
you  may  have  done  substantial  gainful 
activity.  If  there  is  evidence  showing 
that  you  may  have  done  substantial 
gainful  activity,  we  will  apply  the  critera 
in  paragraph  (b)(6)  of  this  section 
regarding  comparability  and  value  of 
services. 

(6)  Earnings  that  are  not  high  or  low 
enough  to  show  whether  you  engaged  in 
substantial  gainful  activity.  If  your 
earnings,  on  the  average,  are  between 
the  amounts  shown  in  paragraphs  (b)(2) 
and  (3)  of  this  section,  we  will  generally 
consider  other  information  in  addition  to 
your  earnings,  such  as  whether — 

(i)  Your  work  is  comparable  to  that  of 
unimpaired  people  in  your  community 
who  are  doing  the  same  or  similar 
occupations  as  their  means  of 
livelihood,  taking  into  account  the  time, 
energy,  skill,  and  responsibility  involved 
in  the  work,  or 

(ii)  Your  work,  although  signihcantly 
less  than  that  done  by  unimpaired 
people,  is  clearly  worth  the  amounts 
shown  in  paragraph  (b)(2]  of  this 
section,  according  to  pay  scales  in  your 
community, 

§  418.975  Evaluation  guides  if  you  are 
self-employed. 

(a)  If  you  are  a  self-employed  person. 
We  will  consider  your  activities  and 
their  value  to  your  business  to  decide 
whether  you  have  engaged  in 
substantial  gainful  activity  if  your  are 
self-employed.  We  will  not  consider 
your  income  alone  since  the  amoimt  of 
income  you  actually  receive  may  depend 
upon  a  number  of  different  factors  like 
capital  investment,  profit  sharing 
agreements,  etc.  However,  income  from 
activities  that  you  were  forced  to  stop 
after  a  short  time  because  of  your 
impairment  will  not  show  that  you  are 
able  to  do  substantial  gainful  activity. 
We  will  evaluate  your  work  activity  on 
the  value  to  the  business  of  your 
services  regardless  of  whether  you 
receive  an  immediate  income  for  your 
services.  We  consider  that  you  have 
engaged  in  substantial  gainful  activity 
if— 

(1)  Your  work  activity,  in  terms  of 
factors  such  as  hours,  skills,  energy 
output,  efHciency,  duties,  and 
responsibilities,  is  comparable  to  that  of 
unimpaired  individuals  in  your 
community  who  are  in  the  same  or 


similar  businesses  as  their  means  of 
livelihood: 

[2]  Your  work  activity,  although  not 
comparable  to  that  of  unimpaired 
individuals,  is  clearly  worth  the  amount 
shown  in  §  416.974(b)(2)  when 
considered  in  terms  of  its  value  to  the 
business,  or  when  compared  to  the 
salary  that  an  owner  would  pay  to  an 
employee  to  do  the  work  you  are  doing: 
or 

(3)  You  render  services  that  are 
significant  to  the  operation  of  the 
business  and  receive  a  substantial 
income  from  the  business. 

(b)  What  we  mean  by  significant 
services.  (1)  If  you  are  not  a  farm 
landlord  and  you  operate  a  business 
entirely  by  yourself,  any  services  that 
you  render  are  signiHcant  to  the 
business.  If  your  business  involves  the 
services  of  more  than  one  person,  we 
will  consider  you  to  be  rendering 
signiHcant  services  if  you  contribute 
more  than  half  the  total  time  required 
for  the  management  of  the  business,  or 
you  render  management  services  for 
more  than  45  hours  a  month  regardless 
of  the  total  management  time  required 
by  the  business. 

(2)  If  you  are  a  farm  landlord,  that  is, 
you  rent  farm  land  to  another,  we  will 
consider  you  to  be  rendering  significant 
services  if  you  materially  participate  in 
the  production  or  the  management  of  the 
production  of  the  things  raised  on  the 
rented  farm.  (See  §  404.1082  of  this 
chapter  for  an  expleination  of  “material 
participation”.)  If  you  were  given  social 
security  earnings  credits  because  you 
materially  participated  in  the  activities 
of  the  farm  and  you  continue  these  same 
activities,  we  will  consider  you  to  be 
rendering  signiHcant  services. 

(c)  What  we  mean  by  substantial 
income.  We  will  consider  the  income 
you  receive  from  a  business,  after  we 
deduct  from  gross  income  the 
reasonable  value  of  any  significant 
amount  of  unpaid  help  and  any  soil 
bank  payments  that  were  included  as 
farm  income,  as  well  as  normal  business 
expenses,  to  be  substantial  if — 

(1)  Your  net  income  from  the  business 
averages  more  than  the  amounts 
described  in  §  416.974(b)(2);  or 

(2)  Your  net  income  from  the  business 
averages  less  than  the  amounts 
described  in  §  416.974(b)(2)  but  the 
livelihood  which  you  get  from  the 
business  is  either  comparable  to  what  it 
was  before  you  became  disabled  or  is 
comparable  to  that  of  unimpaired  self- 
employed  persons  in  your  community 


who  are  in  the  same  or  similar 
businesses  as  their  means  of  livelihood. 

[FR  Doc.  81-1856  Filed  1-18-81:  8:45  am] 

BILLINQ  CODE  4110-07-M 

DEPARf  MENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  201 

[Docket  No.  R-81-B98] 

Property  Improvement  and 
Manufactured  (Mobile)  Home  Loans 

agency:  Department  of  Housing  and 
Urban  Development  (HUD) 
action:  Final  rule. 

SUMMARY:  This  rule  provides  for 
increases  in  loan  amounts  for 
manufactured  (mobile)  home  loans  as 
authorized  by  Section  308  of  the 
Housing  and  Community  Development 
Act  of  1980. 

EFFECTIVE  DATE:  February  18, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L,  Brady,  Director,  Office  of  Title  I 
Insured  Loans,  Department  of  Housing 
and  Urban  Development,  Room  9172,  451 
Seventh  Street,  S.W„  Washington,  D.C. 
20410.  Telephone  (202)  755-6680  (this  is 
not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION:  Section 
308  of  the  Housing  and  Community 
Development  Act  of  1980  amended 
Section  2(b)  of  the  National  Housing  Act 
to  authorize  increases  for  manufactured 
(mobile)  home  loans  in  the  following 
amoimts;  (1)  On  single-wide  homes  from 
$18,000  to  $20,000;  (2)  on  double-wide 
homes  from  $27,000  to  $30,000. 

The  term,  manufactured  housing,  has 
been  used  throughout  this  rule  to  reflect 
the  new  terminology  of  the  1980  Act. 
However,  the  word,  mobile,  is  used 
parenthetically  as  a  guide  to  persons 
familiar  with  the  old  terminology. 

The  Secretary  has  determined  that  the 
benefits  afforded  by  these  increases  be 
made  available  as  soon  as  possible.  The 
rule  removes  a  current  restriction  and 
the  Secretary  has  therefore  determined 
that  public  notice  and  procedure 
pursuant  to  24  CFR  Part  10  are 
unnecessary  with  regard  to  this  rule. 

The  legislative  review  provisions  of 
Section  7(o)  of  the  Department  of 
Housing  and  Urban  Development  Act, 

42  U.S.C.  3535(o)  have  been  met. 

A  Finding  of  No  SigniHcant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  Section  102(2)(C)  of  the 
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National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  SigniRcant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  at  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  5218, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Washington,  D.C.  20410. 

This  rule  is  not  listed  in  the 
Department's  semi-annual  agenda  of 
Significant  Rules  pursuant  to  Executive 
Order  12044,  as  extended  by  Executive 
Order  12221. 

The  program  number  and  title  in  the 
Catalog  of  Federal  Domestic  Assistance 
is  14.110,  Manufactured  (Mobile)  Home 
Loan  Insurance-Financing  Purchase  of 
Manufactured  (Mobile]  Homes  as 
Principal  Residences  of  Borrowers  (Title 

I). 

Accordingly,  24  CFR  Part  201  is 
amended  by  amending  the  first  sentence 
of  paragraph  (a)  and  by  revising 
paragraph  (c)  to  read  as  follows: 

§  201.530  Maximum  loan  amount 

(a)  Basic  limitation.  The  proceeds  of  a 
manufactured  (mobile)  home  loan  shall 
not  exceed  the  lesser  of  $20,000  ($30,000 
where  the  manufactured  (mobile)  home 
is  composed  of  two  or  more 
modules)  *  *  * 

(b)  *  *  * 

(c)  The  charges  and  fees  authorized  in 
paragraph  (b)  of  this  section  may  be 
added  to  the  loan,  if  the  inclusion  of 
such  items  does  not  increase  the  total 
loan  proceeds  to  more  than  $20,000 
($30,000  where  the  manufactured 
(mobile)  home  is  composed  of  two  or 
more  modules). 

(Sec.  7(d),  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d)  Title  1, 
sec.  2,  48  Stat.  1246  (12  U.S.C.  1703  as 
amended)) 

Issued  at  Washington,  D.C.,  December  4, 
1960. 

Lawronce  B.  Simons, 

Assistant  Secretary  for  Hausing — Federal 
Housing  Commissioner. 

(FR  Doc.  81-1532  Filed  1-16-81;  8:45  am] 

BILUNQ  CODE  421S-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Part  256 

Off-Reservation  Treaty  Fishing; 
Extension  of  Deadline  for  Issuance  of 
Fishing  Identification  Cards 

January  7, 1981. 

AGENCY:  Bureau  of  Indian  Afiairs  (BLA). 
action:  Final  rule. 


summary:  Temporary  off-reservation 
fishing  identification  cards  may  be 
issued  to  any  member  of  a  tribe  whose 
tribal  roll  is  not  yet  current  and 
approved,  providing  the  member 
submits  appropriate  evidence  of 
entitlement  to  membership.  Under  the 
present  regulations,  the  expiration  date 
for  issuance  of  identification  cards  is 
December  31, 1980.  The  BLA  is  amending 
its  regulations  to  continue  issuance  of 
cards  to  members  of  tribes  whose  roll  is 
not  yet  current  and  complete.  This 
extension  will  allow  the  BLA  to  continue 
issuing  the  temporary  identification 
fishing  cards  until  December  31, 1982. 
date:  This  regulation  is  efiective 
January  19, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ulyses  S.  St.  Arnold,  Acting  Chief, 
Division  of  Fish,  Wildlife  and 
Recreation,  Bureau  of  Indian  Affairs, 
1951  Constitution  Avenue,  N.W., 
Washington,  D.C.  20245. 

SUPPLEMENTARY  INFORMATION:  On  page 
4257  of  February  1, 1978,  Federal 
Register  (43  FR  4257),  there  was 
published  a  notice  of  amendment  to 
final  rulemaking  to  extend  the  deadline 
for  issuing  temporary  identification 
cards  to  tribal  members  in  connection 
with  treaty  fishing  rights.  Since  this 
revision  extends  a  deadline  for  issuing 
temporary  identification  cards  to  tribal 
members  to  be  used  in  connection  with 
treaty  fishing  rights,  advance  notice  and 
public  procedure  would  delay  issuance 
of  the  identification  cards  to  those 
entitled  to  receive  them  and  this  delay  is 
deemed  contrary  to  the  public  interest; 
therefore,  advance  notice  and  public 
procedure  are  dispensed  with  under  the 
exception  provided  in  5  U.S.C.  553(b)(B] 
(1970).  Furthermore,  the  only  change 
made  by  this  amendment  is  to  extend 
the  date  of  expiration  in  §  256.3(b)  fi'om 
December  31, 1980,  to  December  31, 

1982,  for  issuance  of  tribal  identification 
cards  concerning  Indian'treaty  fishing. 
This  change  is  deemed  to  be  minor  and 
technical  in  nature.  For  the  above 
reasons,  the  Department  has  also 
determined  that  this  amendment  will  be 
effective  upon  publication. 

The  authority  for  issuing  this 
amendment  is  contained  in  5  U.S.C.  301, 
and  sections  463  and  465  of  the  revised 
statutes  (25  U.S.C.  2  and  9],  and  209  DM 
8. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14. 

The  primary  author  of  this  document 
is  Ulyses  S.  St.  Arnold,  Division  of  Fish, 
WiliUife  and  Recreation,  Office  of  Trust 


Responsibilities,  Bureau  of  Indian 
Affairs,  telephone:  202-343-6574. 

Section  256.3(b]  of  Subchapter  W  of 
Chapter  1  of  title  25  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
by  revising  §  256.3(b)  to  read  as  follows: 

PART  256— OFF-RESERVATION 
TREATY  FISHING 

§  256.3  Identification  cards. 
***** 

(b)  No  such  card  shall  be  issued  to 
any  Indian  who  is  not  on  the  official 
membership  roil  of  the  tribe  which  has 
been  approved  by  the  Secretary  of  the 
Interior.  Provided,  That  until  December 
31, 1982,  a  temporary  card  may  be 
issued  to  any  member  of  a  tribe  not 
having  an  approved  current  membership 
roll  who  submits  evidence  of  his 
entitlement  thereto  satisfactory  to  the 
issuing  officer  and,  in  the  case  of  a  tri- 
bally  issued  card,  to  the  countersigning 
officer.  Any  Indian  claiming  to  have 
been  wrongfully  denied  a  card  may 
appeal  the  decision  in  accordance  with 
Part  2  of  this  chapter. 
***** 

Thomas  W.  Frederidcs, 

Deputy  Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  81-1768  Fded  1-16-81: 8:45  am] 

BUJJNG  CODE  4310-02-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  150 
[T.D.  7755] 

Temporary  Excise  Tax  Regulations 
Under  the  Crude  Oil  Windfall  Profit  Tax 
Act  of  1980;  Windfall  Profit  Tax 
Administrative  Provisions 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Amendment  of  temporary 
regulations. 

SUMMARY:  This  document  amends 
temporary  excise  tax  regulations 
relating  to  the  windfall  profit  tax  on 
domestic  crude  oil  imposed  by  title  I  of 
the  Crude  Oil  Windfall  Profit  Tax  Act  of 
1980.  The  new  temporary  regulations 
relate  primarily  to  administrative 
aspects  of  the  tax.  In  addition,  the  text 
contained  in  the  temporary  regulations 
set  forth  in  this  document  serves  as  the 
text  of  the  proposed  regulations  cross- 
referenced  in  die  notice  of  proposed 
rulemaking  in  the  Proposed  Riiles 
section  of  this  issue  of  the  Federal 
Register. 

DATE:  These  temporary  regulations  are 
effective  with  respect  to  oil  removed 
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after  February  29, 1980,  except  as 
specifically  provided  otherwise  in  the 
regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  B.  Cubeta  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224  (Attention:  CC:LR:T)  (202-566- 
3297). 

SUPPLEMENTARY  INFORMATION:  Initial 
regulatory  flexibility  analysis. 

Background 

On  April  4, 1980,  the  Federal  Register 
published  temporary  regulations  (45  FR 
23384]  under  sections  4986, 4987,  4988, 
4989, 4991,  4992,  4993, 4994,  4995,  4996, 
4997, 6050C,  6076,  and  6402  of  the 
Internal  Revenue  Code  of  1954.  The 
temporary  regulations  were  required  to 
implement  various  sections  of  die  Crude 
Oil  Windfall  Profit  Tax  Act  of  1980. 
Certain  amendments  to  the  temporary 
regulations  have  since  been  published. 
This  document  contains  further 
amendments  to  several  sections  of  those 
temporary  regulations  (relating 
primarily  to  various  administrative 
provisions).  The  rules  will  apply  to  all 
entities,  large  and  small,  engaged  in  the 
production  or  purchase  of  domestic 
crude  oil  and  related  activities.  The 
amendments  add  no  rules  that  duplicate, 
overlap,  or  conflict  with  any  other 
known  Federal  rules. 

Explanation  of  Provisions 

Under  the  temporary  regulations 
published  on  April  4, 1980,  the  first 
purchaser  of  domestic  crude  oil  is  the 
person  charged  with  the  withholding 
obligation.  A  limited  exception  to  this 
rule  is  provided  by  §  150.4995-4  which 
permits  the  operator  and  purchaser  to 
elect  to  have  the  operator  responsible 
for  all  windfall  profit  tax  responsibilities 
otherwise  imposed  upon  the  purchaser. 
However,  the  election  is  only  available 
if  the  operator  is  otherwise  required  to 
make  deposits  as  a  purchaser  of  oil 
produced  from  a  different  reservoir. 

Commentators,  large  and  small,  on  the 
proposed  windfall  profit  tax  regulations 
have  suggested  that  more  flexibility 
should  be  permitted  in  determining  who 
the  withholding  agent  is  to  be.  The 
commentators  have  pointed  out  that  in 
many  cases  the  operator  of  a  property  or 
a  designated  disburser  rather  than  the 
gathering  company  or  refinery 
purchasing  the  oil  holds  a  division  order. 
It  is  that  person  who  is  responsible  for 
distributing  the  sales  proceeds  to  the 
various  producers.  In  those  instances, 
the  purchaser  of  the  oil  must  be 
informed  of  the  amount  to  be  taxed  at 
different  rates  in  order  to  correctly 


withhold.  The  after-tcuc  proceeds  are 
then  distributed  by  the  ffisburser  to  the 
producers  in  accordance  with  the 
division  order.  This  extra  level  of 
information  exchange  gives  rise  to  a 
greater  potential  for  error  and 
subsequent  adjustments.  Consequently, 
many  commentators,  large  and  small, 
have  requested  that  the  holder  of  the 
basic  division  order  be  permitted  to 
elect  to  act  as  the  withholding  agent 
because  it  is  the  person  who  is  in  the 
best  position  to  Imow  the  producers’  tax 
status,  to  be  aware  of  transfers  of  title, 
and  to  more  efficiently  comply  with  the 
withholding  requirements. 

It  is  recognized  that  the  parties  to  the 
purchasing  transaction  are  in  a  position 
to  determine  which  of  those  parties  are 
best  able  to  act  as  the  withholding 
agent.  However,  a  substantial  problem 
is  encoimtered  in  defining  the  “holder  of 
the  basic  division  order",  particularly  in 
the  case  of  a  unitization  where  there 
may  be  many  “division  orders”.  A  rule 
specifying  which  of  several  division 
orders  is  the  “basic  division  order" 
would  cause  many  of  the  same  problems 
that  the  suggested  rule  was  intended  to 
relieve. 

Accordingly,  a  system  has  been 
adopted  that  avoids  this  definitional 
problem  and  provides  flexibility  for  the 
parties.  The  system  is  based  upon  a 
series  of  potential  elections  available  to 
those  holding  division  orders  and  other 
disbursers  of  payments  for  oil  which 
will  allow  them  to  act  as  the 
withholding  agent  for  the  producers  to 
whom  they  make  payment.  To  the 
extent  that  the  elections  are  not  made, 
the  purchaser  of  the  oil  is  required  to 
withhold  as  under  current  regulations. 

The  regulations  fix  the  obligation  to 
withhold  upon  the  purchaser  in  the 
absence  of  any  elections.  The  purchaser 
is  defined  as  ffie  first  person  purchasing 
domestic  crude  oil  production. 

Any  other  party  making 
disbursements  of  20  percent  or  more  of 
the  entire  proceeds  ^m  the  sale  of  oil 
from  the  property  (excluding  that 
person’s  own  share  of  production]  or 
any  federally  registered  partnership  may 
elect  to  act  as  the  withholding  agent 
with  respect  to  his  payee  producers.  If  a 
disburser  does  so  elect,  he  furnishes  a 
certificate  to  the  person  from  whom  he 
receives  payment.  Any  person  receiving 
the  certificate  then  knows  not  to 
withhold  and  furnishes  a  copy  through 
intermediate  disbursers  to  the 
purchaser.  The  purchaser  is  require  to 
furnish  a  copy  of  the  certificate  to  the 
Service.  A  separate  certificate  is 
required  for  each  property  with  respect 
to  which  an  election  is  made.  If  the 
disburser  subsequently  wishes  to  revoke 
the  election,  the  disbiu^er  must  furnish  a 


revocation  certificate  to  the  person  who 
received  the  election  certificate.  The 
disburser  must  also  furnish  a  copy  of  the 
revocation  to  the  Service  and  must 
notify  the  operator  and  all  affected 
producers  of  the  revocation.  The 
election  to  act  as  withholding  agent  is  a 
one-way  election  that  does  not  require 
the  consent  of  the  party  otherwise 
required  to  withhold. 

The  qualified  disburser  election  is  in 
addition  to  the  current  operator  election 
and  available  to  all  eligible  persons 
regardless  of  whether  that  person  is  an 
operator  who  previously  elected  under 
§  150.4995-4.  Persons  eligible  for  both 
elections  may  choose  either  election.  If 
an  operator  who  prefers  the  qualified 
disburser  election  has  previously 
elected  under  §  150.4995-4,  the  operator 
should  terminate  the  previous  election 
under  the  rules  of  §  150.4995-4  and 
follow  the  rules  for  making  the  new 
election  provided  by  §  150.4995-^5. 

Persons  making  either  election  who 
are  also  producers  of  oil  from  the 
property  subject  to  the  election  are  to 
treat  the  tax  on  their  own  production  as 
an  amount  not  subject  to  withholding. 
Therefore,  the  net  income  limitation 
with  respect  to  this  production  may  be 
taken  into  account  in  determining  the 
amount  to  be  deposited  although  the  net 
income  limitation  may  not  be  considered 
in  determining  the  amount  to  be 
withheld  and  deposited  with  respect  to 
the  other  producers. 

In  determining  the  deposit  schedule 
applicable  to  a  qualified  disburser  for 
both  amounts  withheld  and  amounts 
paid  on  the  qualified  disbiu^er’s  own 
production,  the  qualified  dirburser’s 
status  as  an  integrated  oil  company  or 
an  independent  producer  or  purchaser 
generally  is  controlling.  However,  a 
special  ^e  is  provided  for  disbursers 
undertaking  division  order 
responsibilities  held  by  an  integrated  oil 
company  on  December  31, 1980.  In  those 
instances,  the  deposit  obligation  of  the 
integrated  oil  company  applies. 

These  regulations  also  amend  the 
definition  of  “integrated  oil  company” 
and  provide  an  election  for  companies 
whose  status  changes  from  quarter  to 
quarter. 

The  April  4, 1980,  regulations 
recognized  that,  in  certain  situations,  the 
withholding  agent  will  withhold  more  or 
less  than  the  amount  of  tax  imposed  by 
section  4986  with  respect  to  oil 
purchased.  For  instance,  the  special 
rules  to  be  followed  in  the  absence  of  a 
valid  operator’s  certificate  may  result  in 
the  withholding  of  tax  in  excess  of  the 
amount  that  would  have  been  withheld 
if  the  certificate  had  been  received,  or 
computational  errors  by  one  of  the 
parties  to  a  transaction  may  cause  under 
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or  overwithholding.  Therefore,  the 
regulations  provided  rules  to  be 
followed  in  withholding  on  later 
payments  in  order  to  adjust  the  under  or 
overpayment.  If  the  error  is  one  of 
overwithholding,  the  regulations 
required  the  adjustment  to  be  made  by 
reducing  the  amount  of  tax  withheld 
from  subsequent  payments  to  the  same 
producer.  Commentators  on  the 
regulations  noted  that  if  the  amount 
overwithheld  is  large,  the  purchaser 
must  carry  a  windfall  profit  tax  credit 
forward  fiom  payment  to  payment,  and 
the  producer  may  be  required  to  file  a 
claim  for  refund  if  the  overwithholding 
is  not  fully  adjusted.  Therefore,  some 
purchasers  requested  the  flexibility  to 
adjust  overwithholding  errors  by  making 
an  immediate  payment  of  the 
overwithheld  amount  from  the  pool  of 
tax  that  would  otherwise  be  deposited. 
The  amended  regulations  provide 
withholding  agents  with  the  requested 
flexibility  on  a  volimtary  basis. 

Under  the  temporary  regulations,  all 
purchasers  subject  to  the  withholding 
rules  are  required  to  provide  each 
producer  from  whom  they  have 
purchased  crude  oil  a  monthly  statement 
of  the  amount  of  tax  withheld.  An 
annual  statement  of  the  producer’s  tax 
liability  and  a  variety  of  other 
information  are  to  be  sent  both  to  the 
producer  and  to  the  Internal  Revenue 
Service.  The  annual  statement  was 
originally  required  to  be  furnished  to  the 
producer  by  January  31  and  to  IRS  by 
February  28.  Form  6248  has  been 
provided  for  this  purpose.  If  the 
purchaser  withheld  tax  fi'om  payments 
made  to  an  operator  or  partnership 
rather  than  directly  to  the  producer  of 
oil,  the  purchaser  is  to  furnish  the 
statement  to  the  person  who  received 
the  payment.  Generally,  that  person  is 
then  required  to  relay  the  information 
within  15  days  and  to  file  information 
returns  with  the  Internal  Revenue 
Service. 

For  most  taxpayers,  the  income  tax 
deduction  for  the  windfall  profit  tax  will 
be  the  amount  actually  withheld  during 
the  year,  rather  than  the  amount  of  tax 
imposed  upon  oil  removed  during  the 
year  (some  of  which  will  be  withheld  in 
the  subsequent  tax  year).  Therefore,  the 
regulations  also  require  that  the  aimual 
statement  set  forth  the  amount  withheld 
in  the  course  of  the  year. 

If  the  producer’s  liability  for  tax 
exceeds  the  amount  of  tax  withheld,  the 
regulations  originally  required  the 
producer  to  file  an  annual  return  due  by 
the  last  day  of  February. 

Several  commentators,  large  and 
small,  on  the  proposed  regulations 
suggested  that  problems  arise  with 
respect  to  the  interrelationship  between 


the  withholding  adjustment  mechanism, 
the  annual  information  statement,  and 
the  annual  return  for  producers  subject 
to  windfall  profit  tax  withholding.  For 
instance,  if  a  price  adjustment  occurs 
with  respect  to  oil  removed  late  in  a 
calendar  year,  the  annual  information 
statement  may  not  be  accurate. 
Consequently,  many  amended  annual 
information  statements  and  amended 
producers’  returns  would  be  required. 
Another  potential  problem  discussed  in 
the  comments  involves  the  requirement 
that  an  underwithheld  producer  file  a 
return  by  the  last  day  of  February.  In 
order  to  file  an  accurate  return,  the 
producer  needs  the  annual  information 
statement  from  each  purchaser. 

However,  if  the  producer  does  not  deal 
directly  with  the  purchaser,  it  is  possible 
that  the  producer  would  not  receive  the 
statement  imtil  after  the  due  date  of  the 
return. 

Finally,  the  temporary  regulations  do 
not  permit  withholding  adjustments  in 
payments  made  after  the  annual 
information  statement  has  been 
furnished.  Consequently,  many 
adjustments  may  be  precluded,  thereby 
requiring  the  producer  to  file  a  return  or 
claim  for  refund  that  would  otherwise 
be  avoided. 

In  order  to  ease  these  potential 
difficulties,  the  amended  regulations 
postpone  the  time  for  furnishing  the 
annual  statement  to  March  31  and  the 
due  date  of  the  producer’s  return  to  May 
31.  These  changes  should  permit  the 
purchaser  to  furnish  an  accurate 
statement  that  will  be  received  by  the 
producer  in  time  to  file  an  accurate 
return.  Withholding  adjustments  are 
permitted  for  all  payments  made  before 
the  statement  is  furnished. 

Large  and  small  producers 
commenting  on  the  proposed  windfall 
profit  tax  regulations  have  requested 
that  purchasers  be  required  to  furnish 
more  information  to  producers  on  a 
monthly  basis.  These  producers  have 
argued  that  a  monthly  statement 
detailing  the  removal  price,  base  price, 
and  severance  tax  adjustment  for  each 
barrel  of  oil  removed  during  the  month 
is  necessary  to  enable  the  producer  to 
calculate  the  barrels  subject  to  the  lower 
rate  of  tax  for  independent  producer  oil 
and  the  barrels  subject  to  the  net  income 
limitation.  Purchasers,  on  the  other 
hand,  have  expressed  concern  that  a 
detailed  monthly  reporting  requirement 
could  become  unduly  burdensome.  Since 
the  net  income  limitation  is  calculated 
on  an  annual  basis  and  independent 
producer  status  is  determined  on  a 
quarterly  basis,  a  monthly  statement 
does  not  appear  to  be  essential. 
Therefore,  the  amended  regulations 


require  that  a  detailed  report  be 
furnished  on  a  quarterly  or  aimual  basis 
when  requested  by  a  producer,  operator, 
partnership,  or  disburser. 

Numerous  large  and  small 
commentators  on  the  April  4, 1980, 
regulations  stressed  that  the  absence  of 
withholding  when  oil  is  removed  fi-om 
the  premises  before  sale  may  cause 
difficulty,  particularly  when  the  oil  is 
transported  to  a  near  by  storage  tank 
where  the  oil  is  commingled  with  oil 
from  other  properties.  'The  regulations 
adopt  a  new  definition  of  “removed 
fit)m  premises”  that  will  generally  treat 
oil  as  removed  only  after  removal  fix>m 
the  storage  tank.  'Uierefore,  withholding 
will  generally  be  required  at  that  point 
Furthermore,  the  amended  regulations 
provide  the  withholding  agent  with  the 
option  of  withholding  when  oil  is 
removed  fi'om  the  premises  before  sale. 

It  is  anticipated  that  this  option  will  be 
exercised  most  fiequently  when  a 
qualified  disburser  has  elected  to 
become  the  withholding  agent.  For 
instance,  an  operator  who  has  made  the 
disburser  election  may  compute  and 
withhold  the  tax  fiom  all  the  producers 
even  though  the  oil  is  delivered  to  the 
purchaser  away  fiom  the  lease.  These 
amendments  should  mitigate  the 
removal  before  sale  problem  to  a  large 
extent,  especially  for  small  entities  who 
would  generally  be  withheld  upon. 

It  was  also  suggested  that  withholding 
should  not  be  required  on  the  Federal 
royalty  share  of  oil  produced  fixim  a 
Federal  lease.  This  suggestion  has  been 
adopted  and  a  certificate  procedure  with 
respect  to  that  share  provided. 

’These  regulations  also  address  the 
concern  expressed  by  independent 
producers  (generally  small  entities]  that 
the  independent  producer  certification 
requirements  may  result  in 
overwithholding.  Those  requirements 
are  amended  to  clarify  that  the 
certificate  may  be  furnished  on  a 
property-by-property  basis  and  to 
achieve  more  accurate  withholding. 

A  large  volume  of  comments  on  the 
April  4, 1980  regulations  was  received, 
and  the  comments  addressed  many 
issues  not  dealt  with  in  these  temporary 
regulations.  Those  issues  are  outside  the 
scope  of  these  amendments  which  are 
primarily  administrative  in  nature.  For 
instance,  numerous  commentators 
requested  a  clarification  of  “newly 
discovered  oil”  and  “incremental 
tertiary  oil”.  The  fact  that  a  particular 
issue  has  not  been  addressed  in  these 
amendments  to  the  regulations  should 
not  be  construed  as  foreclosing  the 
issuance  of  amended  regulations 
providing  further  guidance  on  those 
issues. 
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Waiver  of  Procedural  Requirements  of 
Treasury  Directive . 

The  expeditious  adoption  of  the 
provisions  contained  in  this  document  is 
necessary  because  of  the  need  for 
immediate  guidance  to  taxpayers  liable 
for  the  windfall  profit  tax  on  domestic 
crude  oil  and  to  other  persons  required 
to  withhold  and  deposit  tax,  file  returns, 
provide  information,  etc.  For  this  reason, 
William  E.  Williams,  Acting 
Commissioner  of  Internal  Revenue,  has 
determined  that  the  provisions  of 
paragraphs  8  through  14  of  the  Treasury 
Department  directive  implementing 
Executive  Order  12044  must  be  waived. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  David  B.  Cubeta  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  style. 

Adoption  of  amendments  to  the 
regulations 

Accordingly,  Part  150,  Temporary 
Excise  Tax  Regulations  under  the  Crude 
Oil  Windfall  Profit  Tax  Act  of  1980,  is 
amended  as  follows: 

Paragraph  1.  Section  150.4988-1  is 
amended  by  revising  paragraph  (b)(l]  to 
read  as  follows: 

§  150.4988-1  Windfall  profit;  removal 
price. 

***** 

(b)  Removal  price — (1)  In  general.  The 
“removal  price"  generally  is  the  amoimt 
for  which  the  barrel  is  sold  to  the 
purchaser  (including  any  adjustments  to 
the  sales  price  made  after  sale). 

However,  in  the  case  of  a  sale  between 
related  persons  (within  the  meaning  of 
section  103(b](6](C]),  the  removal  price 
shall  not  be  less  than  the  constructive 
sales  price  for  purposes  of  determining 
gross  income  from  the  property  under 
section  613.  Also,  if  crude  oil  is  removed 
from  the  premises  before  it  is  sold  (or  is 
deemed  removed  under  section 
4988(c)(4]  or  §  150.4996-l(d]),  the 
removal  price  shall  be  the  constructive 
sales  price  for  purposes  of  determining 
gross  income  from  the  property  under 
section  613. 

***** 

Par.  2.  Section  150.4995-1  is  amended 
by  revising  paragraphs  (a)  and  (b)  (3),  by 
deleting  subparagraph  (4)  of  paragraph 
(b),  and  by  revising  paragraph  (c).  The 
revised  provisions  read  as  follows: 


§  150.4995-1  Requirement  of  withholding. 

(a)  General  rule;  when  required — (1) 

In  general.  Except  as  otherwise 
provided  in  this  section,  the  purchaser 
(as  defined  in  §  150.4996-1  (a))  of 
domestic  crude  oil  shall  deduct  and 
withhold  tax  from  amounts  payable  by 
that  purchaser  for  the  oil.  However,  the 
preceding  sentence  shall  not  apply  if — 

(i)  The  crude  oil  is  removed  from  the 
premises  (as  defined  in  §  150.4996-1  (d)) 
before  it  is  sold,  or 

(ii)  The  manufacture  or  conversion  of 
crude  oil  into  refined  products  begins 
before  the  oil  is  removed  from  the 
premises,  or 

(iii)  The  producer  of  the  oil  is  an 
integrated  oil  company  (as  defined  in 
§  150.4996-1  (g))  that  has  furnished  a 
certificate  to  ^e  purchaser  pursuant  to 
paragraph  (c)  (2)  of  §  150.4995-2  (or;  in 
the  case  of  any  payment  for  oil 
produced  by  an  integrated  oil  company 
made  before  February  18, 1981  the 
purchaser  does  not  in  fact  deduct, 
withhold,  and  deposit  the  tax],  or 

(iv)  The  purchaser  has  received  a 
qualified  disburser’s  certificate  pursuant 
to  §  150.4995-5  with  respect  to  that  oil 
and  the  certificate  is  still  in  effect,  or 

(v)  In  the  case  of  oil  removed  after 
March  31, 1981,  the  United  States  (or 
any  agency  or  instrumentality  thereof]  is 
the  producer  of  the  oil  as  holder  of  a 
royalty  or  net  profits  interest  and  the  oil 
is  sold  to  the  purchaser  directly  by  the 
Department  of  the  Interior,  or 

(vi)  The  purchaser  has  received  a 
Federal  royalty  certificate  from  an 
operator  or  lessee  pursuant  to  paragraph 
(c]  (3]  of  §  150.4995-2. 

The  amount  of  tax  to  be  deducted  and 
withheld  shall  be  determined  in 
accordance  with  the  rules  of  paragraphs 
(b]  and  (c]  of  this  section.  See,  however, 
paragraph  (d]  of  this  section  for  rules 
applicable  to  certain  payments  made 
prior  to  June  4, 1980.  For  purposes  of  the 
tax  imposed  by  section  4986,  the 
producer  shall  be  treated  as  having  paid 
on  the  last  day  of  the  first  February  after 
the  calendar  year  in  which  the  oil  is 
removed  from  the  premises  the  amount 
deducted  and  withheld  with  respect  to 
such  oil  by  the  purchaser  imder  this 
section. 

(2]  Special  rule  for  oil  removed  before 
sale.  If  the  purchaser  of  crude  oil  would 
be  required  to  deduct  and  withhold  tax 
from  amoimts  payable  for  the  oil  but  for 
the  fact  that  the  oil  was  removed  horn 
the  premises  before  sale,  and  if  the 
purchaser  can  determine  the  amount  of 
tax  imposed  by  section  4986  with 
respect  to  the  oil,  the  purchaser  may 
elect  to  withhold.  If  the  purchaser  elects 
to  withhold,  the  purchaser  shall  be 
deemed  to  be  required  to  withhold 
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under  paragraph  (a]  (1]  of  this  section. 
The  election  shall  be  made  by  furnishing 
to  the  operator  of  the  property  from 
which  the  oil  was  produced  and  to  each 
person  to  whom  the  purchaser  makes 
payment  for  the  oil  a  document  that 
informs  the  recipient  that  the  tax  is 
being  withheld.  The  election  document 
shall  be  furnished  within  5  days  of 
receipt  of  the  first  oil  to  which  it  applies. 
Unless  the  election  document  specifies 
otherwise,  the  election  shall  remain 
effective  until  30  days  after  the 
pmchaser  furnishes  each  recipient  of  the 
election  document  (or  a  successor  in 
interest]  a  document  informing  the 
recipient  that  the  tax  will  not  be 
withheld.  See  §  §  150.4995-4  and 
150.4995-5  for  the  elections  pursuant  to 
which  an  operator  or  qualified  disburser 
is  treated  as  the  purchaser. 

See  §  150.4995-3  for  the  depository 
rules  applicable  to  oil  removed  during 
each  month  (semi-monthly  period  in  the 
case  of  certain  integrated  oil 
companies]. 

(b)  Amount  to  be  deducted  and 
withheld.  *  *  * 

(3]  Producer’s  certification.  If, 
pursuant  to  §  150.4995-2,  the  purchaser 
has  received  a  certification  that  a 
producer’s  share  of  production  from  a 
property  qualifies  as  “exempt  oil”  or 
“independent  producer  oil”,  and  if  the 
purchaser  has  no  reason  to  believe  that 
any  statement  in  the  certification 
bearing  on  such  qualification  is  not 
correct,  the  purchaser — 

(i]  Shall  not  withhold  tax  from 
amoimts  payable  for  the  share  of 
production  that  has  been  certified  as 
exempt  oil  (the  provisions  of  paragraph 
(b]  (1)  and  (2]  of  this  section 
notwithstanding],  and 

(ii]  In  determining  the  amount  to  be 
withheld  under  paragraph  (b](l]  of  this 
section  from  amounts  payable  for  the 
share  of  production  that  has  been 
certified  as  independent  producer  oil, 
shall  apply  the  rates  provided  in  section 
4987(b](2]  and,  in  determining  the 
amount  to  be  withheld  under  paragraph 
(b](2]  of  this  section,  shall  substitute  50 
percent  for  70  percent. 

If  a  payment  by  a  purchaser  is  made  to 
an  operator,  partnership,  or  other 
disburser,  rather  than  directly  to  the 
producer  of  the  oil,  the  amount  of 
exempt  oil  and  independent  producer  oil 
shall  be  determined  on  the  basis  of 
information  provided  to  the  purchaser 
by  the  operator,  partnership,  or 
disburser  pursuant  to  paragraph  (e]  of 
§  150.4995-2. 

(c]  Withholding  adjustments — (1] 
General  rule,  (i]  A  purchaser  who 
ascertains  that  the  amount  of  tax 
withheld  fi'om  any  payment  for  crude  oil 
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was  more  or  less  than  the  amoimt  of  tax 
imposed  by  section  4986  (computed 
without  regard  to  the  net  income 
limitation]  with  respect  to  that  crude  oil 
shall  make  adjustments  in  the  amount  to 
be  withheld  from  subsequent  payments 
to  the  same  person  as  provided  in  this 
paragraph.  For  purposes  of  this 
paragraph,  a  purchaser  has  ascertained 
that  the  amount  withheld  was  more  or 
less  than  the  tax  imposed  when  the 
purchaser  has  sufficient  information  to 
be  able  to  determine  the  amount  of  tax 
imposed  by  section  4986  (computed 
without  regard  to  the  net  income 
limitation)  with  respect  to  that  crude  oil. 
Thus,  adjustments  are  generally 
required  when  the  purchaser  made  an 
incorrect  calculation  with  respect  to  a 
prior  payment,  when  the  purchaser  has 
withheld  in  accordance  with  the  rules  of 
paragraph  (b](2]  because  of  the  absence 
of  an  effective  operator’s  certification 
and  the  purchaser  later  receives  an 
effective  certification,  when  an  earlier 
certification  is  corrected,  or  when  the 
purchaser  has  withheld  tax  from  a 
producer  at  the  generally  applicable 
rates  and  the  purchaser  subsequently 
receives  a  retroactively  effective 
independent  producer’s  certificate. 

Every  adjustment  under  this  paragraph 
shall  be  reflected  on  Form  720  (the 
return  fi*om  which  is  prescribed  for  use 
in  reporting  windfall  profit  tax 
withholding).  If  the  entire  adjustment 
would  be  reported  in  the  return  for  the 
same  taxable  period  as  the  withholding 
giving  rise  to  ffie  adjustment,  the  return 
for  that  period  shall  reflect  only  the 
amount  withheld  as  adjusted. 

Otherwise,  every  return  on  which  an 
overpayment  or  undeipayment  is 
adjusted  pursuant  to  this  paragraph 
must  include  such  statements  and  other 
information  as  may  be  required  by  the 
instructions  to  the  return. 

(ii)  Except  as  otherwise  provided  in 
subparagraph  (3)  of  this  paragraph,  the 
purchaser  must  make  a  ffill  adjustment 
by  underwithholding  or  overwithholding 
in  subsequent  payments  to  the  same 
person  (whether  or  not  from  the  same 
property]  so  that  the  total  amount 
withheld  is  equal  to  the  tax  imposed  by 
section  4986  (computed  without  regard 
to  the  net  income  limitation). 

The  full  adjustment  must  be  made,  if 
possible,  in  the  next  payment.  If  it  is  not 
possible  to  complete  the  adjustment  in 
the  next  payment,  the  purchaser  shall 
adjust  by  imderwithholding  or 
overwithholding  to  the  fullest  extent 
possible  in  each  subsequent  payment 
until  the  adjustment  is  completed. 
However,  no  adjustment  is  to  be  made 
in  the  amount  withheld  from  payments 
made  after  the  statement  required  by 


§  150.4997-2(c]  (relating  to  annual 
statement  of  windfall  profit  tax  liability) 
is  furnished.  Furthermore,  no  adjustment 
is  required  to  be  made  in  the  amount 
withheld  from  payments  made  for  oil 
removed  in  a  subsequent  calendar  year, 
although  the  purchaser  may  make  such 
an  adjustment  if  the  adjustment  is 
reflected  in  the  statement  required  by 
§  150.4997-2(c)  for  the  year  in  which  the 
error  occurred.  If  the  error  is  one  of 
underwithholding  that  is  not  fully 
adjusted  under  this  paragraph  [e.g., 
where  the  relationship  between  the 
producer  and  the  purchaser  has 
terminated],  the  producer  is  required  to 
file  a  return  at  the  end  of  the  year  in 
accordance  with  §  150.4997-1  unless  the 
producer’s  entire  liability  for  tax  under 
section  4986  has  been  satisfied  by 
reason  of  overwithholding  by  another 
purchaser.  If  the  error  is  one  of 
overwithholding  that  is  not  fully 
adjusted  under  this  paragraph,  the  rules 
of  §  150.6402-1  with  respect  to  claims  for 
credit  or  refund  are  applicable  to  the 
producer. 

(iii)  If  the  purchaser  is  required  to 
make  an  adjustment  by  overwithholding 
under  this  paragraph  because  the 
purchaser  withheld  less  than  the  amount 
required  to  be  withheld  from  an  earlier 
payment,  the  overwithholding  under  this 
paragraph  shall  not  be  treated  as  an 
amount  withheld  or  required  to  be 
withheld  for  purposes  of  §  150.4996-3 
(relating  to  depositary  requirements]  to 
the  extent  that  the  excess  of  the  amount 
originally  required  to  be  withheld  over 
the  amount  actually  withheld  has  been 
deposited  by  the  piu'chaser  (and 
reported  if  the  underwithholding 
occurred  in  an  earlier  taxable  period). 

(2)  Special  rules,  (i)  No  amount  shall 
be  deducted  or  witli^eld  from  any 
payment  in  excess  of  the  windfall  profit 
with  respect  to  the  oil  giving  rise  to  tha^t 
payment. 

(ii)  If,  pursuant  to  section 
4995(a](3)(D],  the  producer  and 
purchaser  agree  to  additional 
withholding,  any  amount  withheld 
pursuant  to  the  agreement  shall  be 
treated  as  an  amoimt  required  to  be 
withheld. 

(iii)  If,  under  the  rules  of  this 
paragraph,  the  purchaser  would 
otherwise  be  required  (or  permitted)  to 
make  an  adjustment  by 
underwithholding  in  subsequent 
pajnnents,  the  purchaser  may  (at  the 
purchaser’s  option]  adjust  the 
overwithholding  (in  full  or  in  part)  by 
making  a  payment  to  the  producer  or  the 
producer’s  agent  in  the  amount  of  the 
overwithheld  tax  (or  a  portion  thereof). 
For  purposes  of  §  150.4995-3  (relating  to 
depositary  requirements),  any  amount 
paid  pursuant  to  the  preceding  sentence 


shall  be  treated  as  a  reduction  in  the 
amount  required  to  be  deposited  under 
§  150.4995-3  with  respect  to  oil  removed 
fi'om  the  premises  during  the  month 
immediately  preceding  the  month  of 
payment  (during  the  semi-monthly 
period  of  the  payment  in  the  case  of  an 
integrated  oil  company  making  deposits 
under  paragraph  (a)  of  §  150.4995-3). 
However,  any  adjustment  by  payment 
under  this  subdivision  shall  not  exceed 
the  amount  that  would  reduce  to  zero 
the  amount  otherwise  required  to  be 
deposited  under  §  150.4995-3  for  the 
depositary  period  referred  to  in  the 
preceding  sentence. 

(3)  Examples.  The  provisions  of  this 
paragraph  may  be  illustrated  by  the 
following  examples: 

Example  (1).  A,  a  purchaser  of  crude  oil, 
has  been  withholding  in  accordance  with  the 
special  rules  of  paragraph  (b)(2)  because  the 
operator  of  the  property  from  which  A 
purchases  oil  has  not  provided  A  with  the 
certification  required  by  S  1S0.60S0C-1. 
Subsequently,  the  operator  does  provide  A 
with  the  cer^cation,  and  A.  withholding 
under  the  rules  of  paragraph  (b)(1),  ascertains 
that  the  amount  withheld  earlier  exceeds  the 
amount  of  tax  imposed  by  section  4986  based 
upon  the  information  provided  by  the 
operator.  Although  A  withheld  properly  in 
accordance  with  the  information  available 
during  the  earlier  period,  the  amount 
withheld  is  subject  to  the  adjustment  rules  of 
this  paragraph. 

Exam  fie  (2).  Purchaser  B,  in  the  third 
calendar  quarter  of  the  year,  ascertains  that 
too  little  tax  was  withheld  from  payments  for 
oil  purchased  in  the  preceding  calendar 
quarter  with  respect  to  producer  C.  B  must 
attempt  to  fully  adjust  the  underwithholding 
by  increasing  the  amoimt  withheld  frx>m 
subsequent  payments  made  to  C  (up  to  the 
full  amount  of  windfall  profit).  If  the 
adjustment  has  not  been  completed  when  B 
makes  the  final  payment  for  oil  removed 
during  the  calendar  year,  B  is  permitted,  but 
not  required,  to  continue  the  adjustments  in 
payments  for  oil  removed  after  the  close  of 
the  calendar  year  so  long  as  the  aimual 
information  statement  and  return  required  by 
§  150.4997-2  (c)  reflects  the  adjustment.  B  is 
required  to  inform  C  of  C’s  liability  for  any 
amount  remaining  unadjusted  and  to  provide 
that  information  to  the  bitemal  Revenue 
Service  in  accordance  with  the  rules  of 
§  150.4997-2. 

Example  (3).  D,  the  producer  of  exempt  oil, 
failed  to  provide  purchaser  E  with  an 
exemption  certificate  in  time  to  avoid  the 
withholding  of  tax  frt>m  a  payment  made  by  E 
to  D.  Under  paragraph  (c)(2)(iii),  E  has  the 
option  of  adjusting  the  overwithholding  by 
making  a  payment  to  D. 
«***'* 

Par.  3.  Section  150.4995-2  is  amended 
to  read  as  follows: 

§150.4995-2  Producar’acartmcata. 

(a)  In  general.  The  producer  of 
“exempt  front-end  oil”  (as  defined  in 
section  4994(c))  or  “exempt  Indian  oil” 


4878 


Federal  Register  /  Vol.  46,  No.  12  /  Monday,  January  19,  1981  /  Rules  and  Regulations 


(as  defined  in  section  4994(d)),  or  the 
holder  of  any  interest  in  crude  oil  that  is 
a  “qualified  governmental  interest”  (as 
defined  in  section  4994(a))  or  is  a 
“qualified  charitable  interest"  (as 
defined  in  section  4994(b)),  may  execute 
an  exemption  certificate  with  respect  to 
such  oil.  In  the  case  of  “exempt  Indian 
oil”  produced  fi'om  lands  administered 
by  the  Bureau  of  Indian  Affairs,  the 
certificates  may  be  furnished  and  filed 
by  the  Commissioner  of  Indian  Affairs 
or  his  delegate  on  behalf  of  the 
producer.  Any  producer  of  “independent 
producer  oil”  (as  defined  in  section 
4992)  may  execute  a  certificate  with 
respect  to  such  oil.  Any  certificate 
executed  pursuant  to  this  paragraph 
shall  be  furnished  to  the  purchaser  of 
the  oil  or,  if  the  producer  receives 
payment  for  the  oil  through  the  operator 
of  the  property  from  which  the  oil  is 
produced,  a  partnership,  or  other 
disburser  of  the  sales  proceeds,  to  such 
operator,  partnership,  or  disburser. 

Every  integrated  oil  company  shall 
follow  the  rules  of  paragraph  (c)(2)  of 
this  section  (relating  to  mandatory  and 
optional  withholding  exemption 
certificates).  Any  certificate  provided 
under  this  section  must  set  forth  the 
facts  that  establish  entitlement  to  the 
exemption  or  lower  rates  claimed.  The 
certificate  (or  any  revocation  of  a 
certificate)  shall  identify  the  producer 
by  name,  address,  and  employer 
identification  number  (or,  if  none,  social 
security  number)  and  shall  be  signed  by 
the  producer  (under  the  penalties  of 
perjury  except  in  the  case  of  a 
revocation).  Form  6458  is  provided  for 
this  purpose.  For  the  requirement  that 
the  operator  of  a  property,  partnership, 
or  other  disburser  who  has  received 
such  a  certificate  furnish  a  copy  of  the 
certificate,  or  certify  as  to  its  contents, 
to  the  person  making  payment  for  oil, 
see  paragraph  (e)  of  this  section.  For  the 
certification  requirement  of  operators  or 
lessees  selling  certain  oil  fi'om  a  Federal 
lease,  see  paragraph  (c)(3)  of  this 
section.  For  the  effect  of  the  furnishing 
of  certificates,  see  §  150.4995-l(b)(3) 
(relating  to  the  withholding 
requirement).  For  the  criminal  penalty 
applicable  to  the  furnishing  of  a  false 
statement,  see  section  7206. 

(b)  Exemption  certificate.  For 
purposes  of  this  section,  an  exemption 
certificate  is  a  written  statement 
certifying  that  the  producer's  oil  is 
exempt  from  the  tax  imposed  by  section 
4986  because  the  oil  constitutes  exempt 
Indian  oil  or  exempt  fivnt-end  oil  or  the 
oil  is  from  a  qualified  governmental 
interest  or  a  qualified  charitable 
interest  Any  producer  who  furnishes  an 
exemption  certificate  to  an  operator. 


purchaser,  partnership,  or  other 
disburser  shall  also  file  an  exemption 
certificate  with  the  Internal  Revenue 
Service  Center,  Austin,  Texas  (unless 
the  producer  filed  the  certificate  with  a 
different  service  center  prior  to  January 

19. 1981.  Only  one  such  certificate  need 
be  filed  even  though  the  producer  may 
furnish  certificates  to  more  than  one 
operator,  purchaser,  partnership,  or 
other  disburser. 

(c)  Other  producers’  certificates — (1) 
Independent  producer's  certificate.  An 
independent  producer’s  certificate  is  a 
written  statement  certifying  that  the 
producer  holds  a  working  interest  (as 
defined  in  section  4992(d)(2))  in  a  certain 
property  and  that  the  entire  amoimt  of 
production  attributable  to  that  interest  is 
qualified  production  of  oil  as  defined  in 
section  4992(d).  No  certificate  may  be 
furnished  with  respect  to  oil  if  it  is 
reasonable  to  believe  that  the  number  of 
barrels  to  be  affected  by  the  certificate, 
taken  together  with  all  other  oil  with 
respect  to  which  an  independent 
producer’s  certificate  has  been  furnished 
by  the  producer  to  any  operator, 
purchaser,  partnership,  or  other 
disburser,  will  exceed  the  producer’s 
independent  producer  amount  (see 
section  4992  (c)  and  (e)).  Producers  who 
are  members  of  a  related  group  (within 
the  meaning  of  section  4992(e)(2])  shall 
set  forth  in  the  certificate  the  members 
of  the  related  group  identified  by 
employer  identification  number  (or,  if 
none,  social  security  accoimt  number), 
and  shall  file  one  such  certificate  with 
the  Internal  Revenue  Service  Center, 
Austin,  Texas.  Only  one  such  certificate 
need  by  filed  even  though  the  producer 
may  furnish  certificates  to  more  than 
one  operator,  purchaser,  partnership,  or 
other  disburser.  The  certificate  shall  be 
filed  by  the  30th  day  following  the  day 
that  the  producer  first  furnishes  such  a 
certificate  to  any  operator,  purchaser, 
partnership,  or  other  disburser  (or  May 

31. 1981,  if  later).  Independent  producers 
who  are  not  members  of  a  related  group 
need  not  file  the  independent  producer 
certificate  with  the  Internal  Revenue 
Service. 

(2)  Integrated  oil  company’s 
certificate — (i)  Mandatory  certificates. 
Every  integrated  oil  company  that  is  a 
producer  of  oil  from  a  property  of  which 
that  company  is  the  operator  (or  would 
be  the  operator  in  the  absence  of  a 
designation  under  S  150.499&-l(c))  shall 
furnish  the  statement  described  in 
paragraph  (c)(2)(iii)  of  this  section  to 
each  purchaser  of  oil  fi’om  that  property 
no  later  than  the  date  by  which  the  first 
statement  by  the  operator  to  the 
purchaser  under  S  150.6050C-1  is 


required  to  be  furnished  (or  May  12, 

1980,  if  later). 

(ii)  Optional  certificate.  Any 
integrated  oil  company  that  is  a 
producer  of  oil  from  a  property  of  which 
that  company  is  not  the  operator  may,  at 
its  option,  furnish  such  a  statement  with 
respect  to  such  oil  to  the  purchaser  of 
the  oil  or,  if  the  producer  receives 
payment  for  the  oil  through  the  operator 
of  the  property  from  which  the  oil  is 
produced,  a  partnership,  or  other 
disburser  of  the  sales  proceeds,  to  such 
operator,  partnership,  or  disburser. 

(iii)  Contents  of  certificate.  The 
certificate  furnished  pursuant  to  this 
subparagraph  shall  state  that  the 
producer  is  an  integrated  oil  company 
(as  defined  in  §  150.4996-l(g)),  that  the 
producer  will  deposit  its  own  windfall 
profit  tax  liability,  and  that  the 
producer’s  share  of  production  is  not  to 
be  withheld  upon  under  §  150.4995-1. 

(iv)  Date  certificate  becomes 
effective.  Any  certificate  furnished 
pursuant  to  this  subparagraph  shall 
apply  to  all  payments  for  oil  of  which 
the  integrated  oil  company  is  the 
producer  made  by  or  for  the  purchaser 
after  the  date  on  which  the  purchaser 
received  the  certificate. 

(3)  Federal  royalty  certificate — (i) 
Certificate  required.  If  the  United  States 
(or  any  agency  or  instrumentality 
thereof)  is  the  producer  of  oil  that  is  sold 
to  the  purchaser  by  the  lessee  or 
operator  for  the  Department  of  the 
Interior,  the  lessee  or  operator  shall 
furnish  the  statement  described  in 
paragraph  (c)(3)(ii)  of  this  section  to 
each  purchaser  of  such  oil  no  later  than 
the  date  by  which  the  first  statement  by 
the  operator  to  the  purchaser  under 
§  150.6050C-1  is  required  to  be  furnished 
(or  March  15, 1981,  if  later).  The 
statement  described  in  paragraph 
(c)(3)(ii)  need  not  be  furnished  if  the 
United  States,  acting  through  the 
Department  of  the  Interior,  sells  its 
production  directly  to  the  purchaser. 

(i)  Contents  of  certificate.  The 
certificate  furnished  pursuant  to  this 
subparagraph  shall  state  that  the  United 
States  (or  any  agency  or  instrumentality 
thereof)  is  the  producer  of  the  oil  (or  a 
specified  portion  of  the  oil),  that  the  oil 
is  sold  for  the  Department  of  the 
Interior,  and  that  the  United  States’ 
share  of  production  is  not  to  be  withheld 
upon  under  §  150.4995-1. 

(d)  Revocation  of  certificate.  If  the 
producer  has  furnished  a  certificate  with 
respect  to  oil,  and  the  producer 
subsequently  discovers  that  the  oil  is 
not,  or  has  ceased  to  be,  eligible  for 
certification  under  the  rules  of 
paragraphs  (a)  through  (c)  of  this 
section,  the  producer  shall  furnish  notice 
within  10  days  to  the  person  to  whom 
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the  certificate  was  furnished  that  the 
certificate  is  revoked. 

(e)  Operators,  partnerships,  and  other 
disbursers.  If  payment  for  a  producer’s 
oil  is  to  be  made  by  the  purchaser 
through  one  or  more  operators, 
partnerships,  or  other  disbursers  rather 
than  to  each  producer  individually,  the 
information  contained  in  any 
certifications  permitted  by  this  section 
shall  be  aggregated  in  a  certification  by 
the  operator,  partnership,  or  disburser  to 
the  person  from  whom  payment  is 
received,  unless  such  operator, 
partnership,  or  disburser  has  undertaken 
the  withholding  obligation  of  the 
purchaser  pursuant  to  §§  150.4995-4  or 
150.4995-5.  Each  certification  shall  state 
the  percentage  of  the  oil  that  is  certified 
as  exempt  from  tax  or  subject  to  a  lower 
rate  of  tax.  The  certification  may  certify 
oil  as  exempt  from  tax  or  subject  to  a 
lower  rate  of  tax  only  to  the  extent  that 
the  operator,  partnership,  or  disburser 
has  received  certifications  from  the 
producers  (or  another  operator, 
partnership,  or  disburser).  Any  operator, 
partnership,  or  disburser  furnishing  a 
certification  shall  retain  in  its  records, 
for  so  long  as  material  in  the 
administration  of  any  internal  revenue 
law,  each  certification  that  was  used  as 
the  basis  for  the  certification  furnished 
by  the  operator,  partnership,  or 
disburser  under  this  section. 

(f)  Substitution  of  operator  or 
qualified  disburser  for  purchaser.  If, 
pursuant  to  §§  150.4995-4  or  150.4995-5, 
the  operator  of  a  property  or  a  qualified 
disburser  elects  to  be  responsible  for  the 
obligations  otherwise  imposed  upon  the 
purchaser,  the  purchaser  shall  forward 
to  the  responsible  person,  at  the  time  of 
the  election,  any  exemption  certificate 
or  any  notice  of  revocation  previously 
received  by  the  purchaser.  The 
purchaser  shall  immediately  forward  to 
the  responsible  person  any  exemption 
certificate  or  any  notice  of  revocation 
received  after  the  election.  The  operator 
or  qualified  disburser  shall  treat  any 
exemption  certificate  or  any  notice  of 
revocation  forwarded  by  a  purchaser  as 
an  exemption  certificate  or  notice  of 
revocation  fi'om  the  producer. 

Par.  4.  Section  150.4995-3  is  amended 
by  revising  so  much  of  paragraph  (a)(1) 
as  precedes  subdivision  (i),  by  revising 
paragraphs  (a)(2),  (b),  (c),  (d),  (f)(2),  (g), 
and  (i)  (2)  and  (3).  The  revised 
provisions  read  as  follows: 

§  150.4995-3  Depositary  requirements. 

(a)  Deposits  by  integrated  oil 
companies  other  than  independent 
refiners — (1)  In  general.  Every 
integrated  oil  company  (as  defined  in 
§  150.4996-l(g))  other  than  an 
independent  refiner  (as  defined  in 


§  150.4996-l(h))  that  is  either  liable  as  a 
producer  for  the  tax  imposed  by  section 
4986  (imless  such  tax  is  required  by 
§  150.4995-1  to  be  deducted  and 
withheld  by  the  purchaser)  or  is 
required  as  a  purchaser  to  deduct  and 
withhold  tax  pursuant  to  §  150.4995-1 
shall  make  deposits  with  respect  to 
semimonthly  periods  (as  defined  in 
paragraph  (a)(3)(i)  of  this  section).  The 
amount  to  be  deposited  for  each 
semimonthly  period  is  the  amount  of  tax 
imposed  by  section  4986  (computed  with 
regard  to  the  net  income  limitation 
provided  in  section  4988(b),  if 
applicable)  on  the  removal  in  that 
semimonthly  period  of  oil  that  is  not 
subject  to  withholding  under  §  150.4995- 
1  for  which  the  company  is  liable  as  a 
producer,  plus  the  amount  required  to  be 
withheld  by  the  company  as  a  purchaser 
pursuant  to  §  150.4995-1  from  payments 
that  have  been  or  will  be  made  for  oil 
removed  fi'om  the  premises  during  that 
semimonthly  period.  However,  if  the 
amount  withheld  by  the  company  as  a 
purchaser  fiom  any  payment  is  more  . 
than  the  amount  required  to  be 
withheld,  the  amount  to  be  deposited 
shall  be  the  amount  vvithheld.  The 
deposits  shall  be  made  on  or  before  the 
depositary  date  (as  defined  in  paragraph 
(a)(3)(ii)  of  this  section)  for  the 
semimonthly  period  in  which  the  oil  is 
removed.  These  depositary  requirements 
will  be  considered  to  have  been  met  for 
a  semimonthly  period  with  respect  to 
estimated  deposits,  including  deposits 
based  upon  the  producer’s  estimate  of 
the  effect  of  the  net  income  limitation 
provided  in  section  4988(b)  only  if — 
***** 

(2)  Special  requirement.  If  the 
aggregate  amount  of  deposit  liability  for 
a  taxable  period  (determined  without 
regard  to  subdivisions  (i)  through  (iv)  of 
paragraph  (a)  (1)  of  this  section)  exceeds 
the  total  amount  deposited  by  the 
company  pursuant  to  paragraph  (a)  (1) 
of  this  section  for  such  taxable  period, 
then  the  company  shall,  on  the  removal 
in  that  semimon^y  period  of  oil  that  is 
not  subject  to  withholding  under 
§  150.4995-1  for  which  the  company  is 
liable  as  a  producer,  plus  the  amount 
required  to  be  withheld  by  the  company 
as  a  purchaser  pursuant  to  §  150.4995-1 
fiom  payments  that  have  been  or  will  be 
made  for  oil  removed  from  the  premises 
during  that  semimonthly  period. 
However,  if  the  amount  withheld  by  the 
company  as  a  purchaser  from  any 
payment  is  more  than  the  amount 
required  to  be  withheld,  the  amount  to 
be  deposited  shall  be  the  amount 
withheld.  The  deposits  shall  be  made  on 
or  before  the  depositary  date  (as  defined 
in  paragraph  (a)  (3)  (ii)  of  this  section) 


for  the  semimonthly  period  in  which  the 
oil  is  removed.  These  depositary 
requirements  will  be  considered  to  have 
been  met  for  a  semimonthly  period  with 
respect  to  estimated  deposits,  including 
deposits  based  upon  the  producer’s 
estimate  of  the  effect  of  the  net  income 
limitation  provided  in  section  4988  (b). 
only  if — 

***** 

(2)  Special  requirement.  If  the 
aggregate  amount  of  deposit  liability  for 
a  taxable  period  (determined  without 
regard  to  subdivisions  (i)  through  (iv)  of 
paragraph  (a)  (1)  of  this  section)  exceeds 
the  total  amount  deposited  by  the 
company  pursuant  to  paragraph  (a)  (1) 
of  this  section  for  such  taxable  period, 
then  the  company  shall,  on  or  before  the 
last  day  of  the  second  month  following 
the  close  of  the  taxable  period,  deposit 
an  amount  equal  to  the  amoimt  by 
which  the  deposit  liability  exceeds  the 
total  deposits  made  pursuant  to 
paragraph  (a)  (1)  of  this  section  for  the 
taxable  period. 

***** 

(b)  Independent  refiners  purchasing 
oil  pursuant  to  a  delayed  payment 
contract.  Purchasers  that  are 
independent  refiners  (as  defined  in 

§  150.4996-1  (h))  shall  make  deposits  for 
each  calendar  month  in  accordance  with 
the  rules  of  paragraph  (c)  of  this  section 
except  in  the  case  of  oil  purchased 
under  a  contract  therefor  under  which 
no  payment  is  required  to  be  made  by 
the  purchaser  before  the  46th  day  after 
the  close  of  the  month  in  which  die  oil  is 
purchased.  In  the  case  of  oil  purchased 
under  such  a  contract,  the  deposits  shall 
be  made  for  each  calendar  month  not 
later  than  the  last  day  of  the  second 
month  which  begins  after  the  month  in 
which  the  oil  was  removed.  The  amount 
to  be  deposited  for  each  month  is  the 
amount  required  to  be  withheld 
pursuant  to  §  150.4995-1  from  payments 
that  have  been  or  will  be  made  for  oil 
removed  during  that  month.  However,  if 
the  amount  withheld  by  the  purchaser 
fiom  any  payment  is  more  than  the 
amount  required  to  be  withheld,  the 
amount  to  be  deposited  shall  be  the 
amount  withheld. 

(c)  Deposits  by  other  purchasers. 
Except  as  provided  in  paragraph  (a)  or 
(b)  of  this  section,  purchasers  shall 
make  deposits  for  each  calendar  month 
not  later  than  45  days  after  the  close  of 
that  month.  'The  amount  to  be  deposited 
for  each  month  is  the  amount  required  to 
be  withheld  pursuant  to  §  150.4995-1 
from  payments  that  have  been  or  will  be 
made  for  oil  removed  bnm  the  premises 
during  that  month.  However,  if  the 
amount  withheld  by  the  purchaser  finm 
any  payment  is  more  than  the  amount 
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required  to  be  withheld,  the  amount  to 
be  deposited  shall  be  the  amount 
withheld. 

(d)  Special  rules  for  electing  operators 
and  qualified  disbursers — (1)  Electors 
who  are  also  producers.  Any  operator  or 
qualihed  disburser  who  makes  the 
election  provided  by  §§  150.4995-4  or 
150.4995-5  and  who  is  the  producer  of 
oil  subject  to  the  election  shall  deposit 
with  respect  to  that  oil  by  treating  the 
oil  as  not  subject  to  withholding. 
However,  if  section  4995  (a)  (7)  (A)  (ii) 
applies  to  amounts  withheld  by  the 
operator  electing  under  §  150.4995-4, 
that  section  shall  also  apply  to  amounts 
deposited  by  the  operator  under  the 
preceding  sentence. 

(2)  Special  rules  for  qualified 
disbursers.  The  rules  of  this 
subparagraph  apply  to  every  qualified 
disburser  making  the  election  provided 
by  §  150.4995-5  regardless  of  whether 
that  qualified  disburser  is  an  operator 
entitled  to  make  (or  who  has  previously 
made]  the  election  provided  by 
§  150.4995-4.  Except  as  provided  in  the 
following  sentence,  a  qualified  disburser 
shall  deposit  both  the  amount  required 
to  be  deposited  as  a  purchaser  and  the 
liability  of  the  qualified  disburser  as  a 
producer  (if  any)  in  accordance  with  the 
rules  of  paragraph  (a)  of  this  section  if 
the  qualified  disburser  is  an  integrated 
oil  company  (other  than  an  independent 
refiner)  and  in  accordance  with  the  rules 
of  paragraphs  (c)  and  (f)  of  this  section 
in  any  other  case.  However,  if,  on 
December  31, 1980,  an  integrated  oil 
company  (other  than  an  independent 
refiner]  was  a  disburser  (as  defined  in 
§  150.4996-l(j))  with  respect  to  a 
property,  any  qualified  dUsburser 
subsequently  undertaking  any  portion  of 
the  distribution  responsibility  of  the 
integrated  oil  company  shall  deposit  all 
amoimts  attributable  to  that  property  in 
accordance  with  the  rules  of  paragraph 
(a)  of  this  section. 

***** 

(f)  Deposits  by  producers  of  tax  due 
on  oil  not  subject  to  withholding.  *  *  * 

(2)  Special  requirement.  If  the  total 
liability  for  the  tax  imposed  by  section 
4986  for  a  taxable  period  exceeds  the 
total  amount  deposited  by  the  producer 
pursuant  to  subparagraph  (1)  of  this 
paragraph  for  such  taxable  period,  then 
the  producer  shall  deposit  the  difference 
not  later  than  the  last  day  of  the  second 
month  following  the  close  of  the  taxable 
period. 

(g)  Special  rules  applicable  to 
overdeposits — (1)  Purchasers  who  are 
not  also  depositing  tax  as  a  producer.  If, 
for  any  taxable  period,  a  purchaser  is 
not  also  depositing  tax  as  a  producer, 
the  excess  (if  any]  of  the  pundiaser’s 


deposits  for  a  semimonthly  period 
(calendar  month  in  the  case  of 
purchasers  depositing  under  paragraph 
(b)  or  (c)  of  this  section]  with  respect  to 
the  removal  of  oil  in  that  semimonthly 
period  (or  month]  over  the  amount 
required  to  be  deposited  shall  be 
applied  in  order  of  time  to  each  of  the 
purchaser’s  succeeding  semimonthly 
periods  (or  months]  in  the  same  taxable 
period,  to  the  extent  that  the  amount  by 
which  the  purchaser’s  deposit  liability 
for  that  period  (or  month]  exceeds  the 
deposit  for  such  subsequent  period  (or 
month],  until  such  excess  is  exhausted. 

(2)  Treatment  of  deposits  by  a 
producer  in  excess  of  liability — (i)  In 
general.  The  rules  of  this  subparagraph 
apply  to  producers  required  to  deposit 
tax  under  paragraph  (a)  or  (f)  of  this 
section,  including  producers  who  are 
also  depositing  as  a  purchaser.  The 
excess  (if  any]  of  a  producer’s  deposits 
for  a  semimonthly  period  (calendar 
month  in  the  case  of  producers 
depositing  under  paragraph  (f)  of  this 
section]  with  respect  to  the  tax  imposed 
by  section  4986  on  the  removal  in  that 
semimonthly  period  (or  month]  of  oil 
that  is  not  subject  to  withhold^  imder 
§  150.4995-1  plus  the  amount  deposited 
as  a  purchaser  for  oil  removed  during 
that  period  (or  month]  over  the  sum  of 
the  tax  imposed  by  section  4986 
(computed  with  regard  to  the  net  income 
limitation]  on  the  removal  of  oil  that  is 
not  subject  to  withholding  plus  the 
amount  required  to  be  deposited  as  a 
purchaser  shall  be  applied  in  order  of 
time  to  each  of  the  producer’s 
succeeding  semimonthly  periods  (or 
months],  to  the  extent  that  the  amoimt 
by  which  the  total  deposit  liability  (as  a 
producer  and  purchaser]  for  that  period 
(or  month]  exceeds  the  deposit  for  such 
subsequent  period  (or  month],  until  such 
excess  is  exhausted.  The  preceding 
sentence  shall  not  apply  to  any  amount 
for  which  the  producer  files  a  claim  for 
credit  or  refund  pursuant  to  §  150.6402- 
1.  Furthermore,  no  amount  shall  be 
applied  to  a  deposit  for  a  subsequent 
semimonthly  period  (or  month]  that 
occurs  in  a  taxable  period  begiiming  in  a 
different  taxable  year  (for  Federal 
income  tax  purposes). 

(ii)  Examples.  The  rules  of  this 
paragraph  and  their  relationship  to  the 
rules  of  §  150.6402-1  may  be  illustrated 
by  the  following  examples; 

Example  (1).  A,  whose  taxable  year  (for 
Federal  income  tax  purposes]  ends 
September  30,  is  the  producer  of  oil  from 
property  X.  For  each  taxable  period  (calendar 
quarter)  within  his  taxable  year  ending  . 
^ptember  30, 1981,  A's  windfall  profit  tax 
liability,  determined  without  taking  the  net 
income  limitation  into  account,  is  $1,000.  The 
purchaser  of  A’s  oil  is  not  required  to 


withhold  any  windfall  profit  tax,  and  for  the 
last  taxable  period  of  1980  A  has  deposited 
$1,000.  At  the  beginning  of  the  first  taxable 
period  of  1981,  A  determines  that  the  net 
income  limitation  will  reduce  the  windfall 
profit  tax  with  respect  to  the  oil  removed 
from  property  X  during  the  taxable  year 
ending  September  30, 1981,  by  approximately 
10  percent.  Therefore,  A  concludes  that  the 
tax  paid  for  the  preceding  taxable  period 
(calendar  quarter]  exceeds  his  liability  for 
tax  for  that  period,  although  the  exact 
amount  of  the  excess  cannot  be  determined 
until  the  taxable  year  ends.  Under  §  150.6402- 
1  A  may  not  claim  a  refund  for  the  amount  of 
any  such  excess  until  the  taxable  year  ends 
on  September  30, 1980.  However,  paragraphs 
(a)  and  (f)  of  §  150.4995-3  do  not  require 
deposit  of  more  than  the  tax  imposed  by 
section  4986.  Therefore,  A  may  estimate  the 
effect  of  the  net  income  limitation  in 
determining  the  amount  of  windfall  profit  tax 
to  be  deposited  for  each  taxable  period. 
Furthermore,  the  amount  by  which  the  tax 
deposited  by  A  for  a  preceding  deposit  period 
exceeds  the  actual  liability  for  that  period  is 
treated  as  deposited  for  the  next  period. 
Accordingly,  A  deposits  a  total  of  $800  for  the 
first  taxable  period  of  1981  and  $900  for  each 
of  the  next  two  taxable  periods.  Thus,  at  the 
end  of  the  four  taxable  periods  ending  within 
A's  taxable  year,  A  has  made  the  following 
deposits: 

October-December  1980,  $1,000 
}anuary-March  1981,  $800 
April-June  1981,  $900 
July-September  1981,  $900 
After  September  30, 1981,  A  computes  his 
net  income  limitation  for  property  X  and 
determines  that  his  actual  tax  liability  was 
$850  for  each  taxable  period.  A  has  satisfied 
the  deposit  requirements  and  is  entitled  to 
file  a  claim  for  credit  or  refund  of  $200. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1),  except  that  A  overestimates  the 
effect  of  the  net  income  limitation  and 
deposits  a  total  of  $600  for  the  first  taxable 
period  of  1981  and  $800  for  each  of  the  next 
two  taxable  periods.  After  September  30, 

1981,  A's  deposits  are  as  follows: 
Octobei^December  1980,  $1,000 
January-March  1981,  $600 
April-June  1981,  $800 
July-September  1981,  $800 
$150  of  the  deposits  for  October, 

November,  and  December  1980  is  treated  as 
carried  over  to  and  deposited  in  the  next 
taxable  period,  bringing  the  total  deposit 
required  for  Jan-Mar  1981  to  $700  (the 
amount  equal  to  the  $850  actual  liability  less 
$150  carried  from  the  preceding  period). 
However,  due  to  the  overestimation  of  the 
effect  of  the  net  income  limitation,  A  has  not 
deposited  the  total  liability  for  that  period  or 
the  next  two  taxable  periods.  Therefore,  A  is 
liable  for  $200  in  undeposited  tax  (the  amount 
equal  to  $3,400  total  liability  less  ^,200  total 
deposits]  plus  interest  and  penalties  (unless 
A’s  error  was  due  to  reasonable  cause]. 

(iii)  Reporting  requirements.  For  the 
requirement  that  the  producer  file 
quarterly  and  annual  statements  if 
windfall  profit  tax  deposits  have  been 
based  on  an  application  of  the  net 
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income  limitation  provided  in  section 
4988(6),  see  §  150.4997-1 
***** 

(1)  Depositary  forms.  *  *  * 

(2)  Tax  deposit  forms.  Each 
remittance  of  amounts  required  to  be 
deposited  by  this  section  shall  be 
accompanied  by  an  FIT)  (Federal  Tax 
Deposit,  Excise  Taxes)  form  (Form  504). 
Such  form  shall  be  prepared  in 
accordance  with  the  instructions 
applicable  thereto.  The  remittance, 
together  with  FID  Form  504,  shall  be 
forwarded  to  a  financial  institution 
authorized  as  a  depositary  for  Federal 
taxes  in  accordance  with  31  CFR  214  or, 
at  the  election  of  the  person  remitting 
the  tax,  to  a  Federal  Reserve  bank.  For 
procedures  governing  the  deposit  of 
Federal  taxes  at  a  Federal  Reserve  bank 
see  31  CFR  214.7.  The  timeliness  of  the 
deposit  is  determined  by  the  date 
stamped  on  the  Federal  Tax  Deposit 
form  by  the  Federal  Reserve  bank  or  the 
authorized  financial  institution  or,  if 
section  7502(e)  applies,  by  the  date  the 
deposit  is  treated  as  received  under 
section  7502(e).  Each  person  making 
deposits  pursuant  to  this  section  shall 
report  on  the  return  for  the  period  with 
respect  to  which  such  deposits  are  made 
information  regarding  such  deposits  in 
accordance  with  the  instructions 
applicable  to  such  return. 

(3)  Procurement  of  prescribed  forms. 
Copies  of  the  applicable  deposit  forms 
will  so  far  as  possible  be  furnished  to 
purchasers  and  producers.  Such  a 
person  will  not  be  excused  fi-om  making 
a  deposit,  however,  by  the  fact  that  no 
form  has  been  furnished  to  it.  A  person 
not  supplied  with  the  proper  form  should 
make  application  therefor  in  ample  time 
to  make  the  required  deposits  within  the 
time  prescribed.  A  person  may  secure 
the  forms  or  additional  forms  by 
applying  therefor  and  supplying  its 
name,  identification  number,  address, 
and  the  taxable  period  to  which  the 
deposits  will  relate.  Copies  of  FTD  Form 
504  may  be  secured  by  application  to  a 
director  of  an  Internal  Revenue  Service 
Center. 

Par.  5.  Paragraph  (a)  of  §  150.4995-4  is 
amended  to  read  as  follows: 

§  150.4995-4  Election  of  purchaser  and 
operator  to  have  operator  withhold,  deposit 
tax,  etc. 

(a)  General  rule.  Pursuant  to  section 
4995(a)(7)(B),  it  has  been  determined 
that  the  substitution  of  the  operator  for 
the  purchaser  will  make  the 
administration  of  the  windfall  profit  tax 
more  practicable  only  when  the  operator 
is  otherwise  required  by  §  150.4995-4  to 
make  deposits  as  a  purchaser  of  oil 
produced  from  a  different  oil  reservoir. 
Consequently,  a  purported  election 


pursuant  to  section  4995(a)(7)  is  invalid 
except  in  that  circumstance.  In  the 
allowed  case,  the  operator  of  the 
property  and  a  pimchaser  of  crude  oil 
produced  from  that  property  may  make 
a  joint  election  under  this  section  with 
respect  to  oil  produced  fi-om  the  entire 
property  or  any  portion  thereof.  While 
the  election  is  in  effect,  and  to  the  extent 
of  the  oil  subject  to  the  election,  the 
operator  shall  be  treated  as  the 
purchaser  for  purposes  of  chapter  45  (or 
related  provisions  of  subtitle  F  of  the 
Code)  and  this  part  and,  accordingly,  is 
subject  to  all  of  the  requirements 
imposed  thereby  upon  the  purchaser 
(except  to  the  extent  that  a  qualified 
disburser’s  election  under  §  150.4995-5 
relieves  the  operator  of  those 
requirements).  The  purchaser  shall  not 
be  held  responsible  for  failing  to  meet 
those  requirements.  The  operator  shall 
promptly  notify  all  producers  of  oil  from 
that  property  (or  portion)  that  a  joint 
election  has  been  made  and  that  all 
information  otherwise  required  to  be 
sent  to  the  purchaser  should  be  sent  to 
the  operator.  If  the  operator  makes 
payment  for  oil  produced  finm  the 
property  to  a  partnership  rather  than 
directly  to  the  producers,  the  notice 
shall  be  sent  to  the  partnership.  The 
operator  and  the  purchaser  must  agree 
to  transfer  to  the  operator  responsibility 
for  meeting  all  the  requirements 
otherwise  imposed  upon  the  purchaser 
in  order  for  the  agreement  to  constitute 
an  effective  election. 
***** 

Par.  6.  A  new  §  150.4995-5  is  added 
immediately  after  §  150.4995-4.  Section 
§  150.4995-5  reads  as  follows: 

§150.4995-5  Election  of  qualified 
disburser  to  withhold,  deposit  tax,  etc. 

(a)  In  general.  Any  “qualified 
disburser”,  as  defined  in  paragraph  (b) 
of  this  section,  may  make  an  election 
under  this  section  to  act  as  the 
withholding  agent  with  respect  to  the  oil 
the  sales  proceeds  of  which  are 
distributed  by  that  qualified  disburser 
and  to  treat  as  not  subject  to 
withholding  amoimts  received  for  its 
own  production.  While  the  election  is  in 
effect,  and  to  the  extent  of  the  oil 
subject  to  the  election,  the  qualified 
disburser  shall  be  treated  as  the 
purchaser  for  purposes  of  chapter  45 
(and  related  provisions  of  subtitle  F  of 
the  Code)  and  this  part  (other  than  this 
section),  and,  accordingly,  is  subject  to 
all  of  the  requirements  imposed  hereby 
upon  the  pu^aser.  The  qualified 
disburser  shall  promptly  notify  the 
operator  of  the  property  and  every 
payee  of  any  portion  of  its 
disbursements  that  the  election  has 
been  made  and  that  all  information 


otherwise  required  to  be  sent  to  the 
purchaser  should  be  sent  to  the  qualified 
disburser. 

(b)  Qualified  disburser  defined.  The 
term  “qualified  disburser”  means 
either — 

(1)  A  disburser  (as  defined  in 

§  150.4995-1  (j))  who  distributes  20 
percent  or  more  of  the  entire  proceeds 
from  the  sale  of  oil  from  a  property  (or  a 
portion  of  a  property  if  that  portion 
constituted  a  separate  property  prior  to 
a  unitization  or  aggregation),  exclusive 
of  that  person’s  own  share  of  the 
proceeds  (if  any),  or 

(2)  A  federally  registered  partnership 
as  defined  in  section  6501(o)(4). 

(c)  Method  of  making  election: 
termination  of  election.  (1)  The  election 
shall  be  made  by  furnishing  to  the 
purchaser  a  signed  and  dated  document 
that  states  facts  that  would  establish 
that  the  person  making  the  election  is  a 
“qualified  disburser”  and  makes  clear 
that  the  person  has  assumed  complete 
responsibility  for  meeting  all  the 
requirements  otherwise  imposed  upon 
the  purchaser  by  chapter  45  (or  related 
provisions  of  subtitle  F)  of  the  Code  or 
by  this  part  (other  than  this  section) 
with  respect  to  the  oil  the  sales  proceeds 
of  which  are  distributed  by  the  qualified 
disburser  and  for  treating  as  not  subject 
to  withholding  amounts  received  for  its 
own  production.  The  election  document 
shall  set  forth  the  elector’s  identifying 
number  (employer  identification  number 
or.  if  none,  social  security  account 
number)  and  the  property  subject  to  the 
election,  including  the  lease  name, 
location,  and  identifying  number,  if  any. 
Form  6458  is  provided  for  this  purpose. 

If  the  election  is  made  with  respect  to 
more  than  one  property,  a  separate 
document  shall  be  furnished  for  each 
property.  Generally,  the  election  shall 
become  effective  on  the  date  the 
election  document  is  furnished  to  the 
purchaser  (or  a  later  effective  date 
specified  in  the  election  document). 
However,  the  election  may  be  made 
retroactively  effective  with  respect  to  all 
oil  removed  after  December  31, 1980,  if 
the  purchaser  and  qualified  disburser  so 
agree  in  writing,  and  if  the  election  is 
made  no  later  than  March  1, 1981.  The 
election  shall  remain  in  effect  until  60 
days  after  the  qualified  disburser 
furnishes  the  purchaser  a  signed  and 
dated  document  that  declares  that  the 
election  is  terminated  (or  a  later  date 
specified  in  the  termination  document) 
unless  the  purchaser  agrees  in  writing  to 
an  earlier  termination  date.  The 
qualified  disburser  shall  promptly  notify 
the  operator  and  all  affected  producers 
of  the  termination  and  the  resulting 
changes  in  responsibilities  and  shall, 
within  10  days  of  furnishing  the 
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termination  document  to  the  purchaser, 
forward  a  copy  to  the  Internal  Revenue  , 
Service  Center,  Austin,  Texas. 

Both  the  purchaser  and  qualified 
disburser  shall  retain  in  their  records, 
for  so  long  as  they  may  be  material  in 
the  administration  of  any  internal 
revenue  law,  a  copy  of  the  election 
document  and  any  subsequent 
termination  document.  If  a  qualified 
disburser  making  the  election  provided 
by  this  section  receives  pasnnent  of  the 
sales  proceeds  of  the  oil  from  an 
intermediate  disburser  rather  than 
directly  from  the  purchaser,  any 
document  required  by  this  section  to  be 
furnished  to  the  purchaser  shall  be 
furnished  to  such  other  disburser.  Any 
person  receiving  such  a  document  shall 
furnish  a  copy  to  the  person  from  whom 
that  person  receives  payment. 

(2)  Any  qualified  disburser  who, 
acting  in  good  faith,  undertook  the 
responsibilities  of  the  purchaser  with 
respect  to  disbursements  made  after 
February  29, 1980,  and  before  January 
19, 1981  for  oil  removed  from  a  property 
(or  portion  of  a  property)  and  who,  on  or 
before  February  18, 1981,  makes  the 
election  provided  by  this  section  with 
respect  to  oil  removed  from  that 
property  (or  portion)  may  treat  the 
election  as  being  retroactively  effective 
by  so  stating  in  the  election  document. 
However,  the  preceding  sentence  shall 
not  have  the  effect  of  retroactively 
relieving  the  actual  purchaser  of  any 
liability  for  failure  to  meet  the 
requirements  imposed  upon  the 
purchaser  by  chapter  45  (or  related 
provisions  of  subtitle  F  of  the  Code)  or 
this  part. 

(d)  Obligation  of  purchaser  to  furnish 
copy  of  election  document  to  the 
Internal  Revenue  Service.  Within  10 
days  of  receipt  of  an  election  document 
under  this  section,  the  purchaser  shall 
forward  a  copy  to  the  Intemal  Revenue 
Service  Center,  Austin,  Texas. 

(e)  Status  of  electing  qualified 
disburser  who  is  also  a  producer.  An 
electing  qualifred  disburser  who  is  also 
a  producer  of  oil  from  the  property 
subject  to  the  election  shall  comply  with 
all  the  requirements  of  this  part  that  are 
imposed  upon  a  producer  whose  oil  is 
not  subject  to  withholding  (see,  e.g., 

§  150.4995-3  (a)  and  (f)  relating  to  the 
deposit  schedules  for  producers  not 
subject  to  withholding;  see  also, 

§  150.4995-3(d)  relating  to  special 
deposit  rules  for  certain  operators  and 
electing  qualified  disbursers). 

(f)  Authority  of  district  director  to 
revoke  election,  require  bond,  etc.  If  the 
district  director  for  the  district  in  which 
the  principal  place  of  business  of  the 
qualified  disburser  is  located  determines 
^at  the  election  under  this  section  of 


any  qualified  disburser  is  not  in  the  best 
interest  of  the  Government  in  the 
effective  collection  and  administration 
of  the  windfall  profit  tax,  the  district 
director  may  revoke  the  election  or  may 
permit  the  election  to  continue  upon 
compliance  with  reasonable  conditions, 
such  as  the  posting  of  a  bond.  In  the 
case  of  a  revocation,  the  district  director 
shall  promptly  notify  the  purchaser  or 
other  affected  disbursers  of  the  change 
in  responsibilities. 

(g)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the 
following  examples: 

Example  (1).  P  purchases  crude  oil  from  a 
lease  operated  by  O.  P  pays  100  percent  of 
the  sales  proceeds  to  O  who  retains  50 
percent  (the  amount  attributable  to  O's  share 
of  production)  and  distributes  the  remaining 
50  percent  to  all  the  other  producers  in 
accordance  with  their  percentage  share  of 
production.  Since  O  is  a  qualified  disburser, 

O  may  elect  under  this  section  to  undertake 
all  the  windfall  profit  tax  responsibilities 
otherwise  imposed  upon  P.  If  O  does  elect,  O 
furnishes  P  the  election  document  and  P 
withholds  no  windfall  profit  tax  from 
payments  to  O.  P  must  submit  a  copy  of  the 
election  document  to  the  Intemal  Revenue 
Service. 

Example  (2).  Assume  the  same  facts  as  in 
example  (1)  except  that  one  of  the  producers 
receiving  payment  from  O  is  a  federally 
registered  partnership.  The  partnership  and  O 
are  both  qualified  disbursers  entitled  to  make 
the  election  provided  by  this  section.  If  the  . 
partnership  and  O  both  make  the  election,  O 
must  not  withhold  tax  from  payments  to  the 
partnership  and  must  furnish  a  copy  of  the 
partnership's  election  document  to  P  together 
with  O's  election  document.  If  the  partnership 
makes  the  election  but  O  does  not,  O  must 
furnish  a  copy  of  the  partnership’s  election 
document  to  P.  P  should  withhold  tax  fix)m 
payments  made  to  O  except  for  the  portion  of 
the  payment  that  is  attributable  to  the 
partnership's  share  of  production.  P  must 
submit  to  ^e  Intemal  Revenue  Service  a 
copy  of  any  election  document  received  by  P. 

Example  (3).  Assume  the  same  facts  as  in 
example  (1).  Assume  further  that  O  pays  A,  a 
producer,  20  percent  of  the  entire  sales 
proceeds,  and  that  A  retains  50  percent  of  the 
20  percent  payment  from  O  and  distributes 
the  remaining  50  percent  to  producer  B.  A  is 
not  a  qualified  disburser  because  A 
distributes  only  10  percent  of  the  entire 
proceeds  of  sale. 

Example  (4).  Assume  the  same  facts  as  in 
example  (1)  except  that  P  directly  pays 
producer  C,  who  has  a  20  percent  share  of 
production  and  that  the  remaining  80  percent 
is  paid  to  O  who  retains  the  50  percent  share 
attributable  to  O’s  share  of  production  and 
distributes  the  remaining  30  percent  to  the 
other  producers.  O  is  a  qualified  disburser 
who  may  make  the  election  provided  by  this 
section  with  respect  to  the  sales  proceeds 
received  by  O.  C,  who  retains  the  entire 
proceeds  received  from  P,  is  not  a  qualified 
disburser.  Thus,  P  must  withhold  upon  the 
payment  to  C  in  accordance  with  the  mles  of 
§  150.4995-1. 


Example  (5).  Assiune  the  same  facts  as  in 
example  (1)  except  that  O,  after  retaining  the 
50  percent  share  of  the  sales  proceeds 
attributable  to  O's  production,  distributes  the 
remaining  proceeds  to  producer  A.  Assume 
further  that  A  retains  20  percent  of  the  50 
percent  payment  from  O  and  distributes  the 
remaining  80  percent  to  other  producers.  O 
and  A  are  boA  qualified  disbursers  because 
O  distributes  50  percent  of  the  entire  sales 
proceeds  and  A  distributes  40  percent.  If  both 
O  and  A  make  the  election  provided  by  this 
section,  O  does  not  withhold  tax  from  the 
payments  to  A  and  deposits  tax  with  respect 
to  O's  own  production  as  a  producer  whose 
oil  is  not  subject  to  withholding. 

Par.  7.  Section  150.4996-1  is  amended 
by  revising  paragraphs  (a),  (c),  (d),  and 
(g),  by  revising  so  much  of  paragraph  (h) 
as  precedes  subparagraph  (1),  by 
redesignating  paragraph  (j)  as  paragraph 
(k),  and  by  adding  new  paragraphs  (j) 
and  (1).  The  revised  and  added 
provisions  read  as  follows: 

§  150.4996-1  Definitions. 

For  purposes  of  this  part  and  chapter 
45  of  the  Code — 

(a)  Purchaser.  The  term  “purchaser” 
includes  only  the  first  person  (as  defined 
in  section  7701(a)(1))  purchasing 
production  of  domestic  crude  oil. 
***** 

(c)  Operator.  The  term  “operator” 
means  the  person  who  bears  more  of  the 
responsibility  for  the  management  and 
operation  of  crude  oil  production  from 
the  property  than  any  other  person.  In 
the  case  of  a  business  entity,  the 
operator  is  the  entity  and  not  its 
employee  or  owner.  However,  under 
section  4996(a)(2)(B),  another  person 
may  be  designated  as  the  operator,  for 
purposes  of  chapter  45  of  the  Code,  by 
persons  holding  50  percent  or  more  of 
the  total  shares  of  production 
attributable  to  operating  mineral 
interests  in  the  property.  Such  a 
designation  must  be  made  in  writing  and 
signed  by  all  persons  participating  in  the 
designation.  A  copy  of  the  designation 
document  shall  be  furnished  to  the 
district  director  for  the  district  in  which 
the  principal  place  of  business  of  the 
designated  operator  is  located  within  30 
days  of  its  effective  date. 

(d)  Removed  from  the  premises; 
deemed  removed.  (1)  Oil  is  removed 
from  the  premises  when  the  oil  is 
physically  transported  off  the  premises. 
The  term  “premises”  has  the  same 
meaning  as  it  has  for  purposes  of 
determining  gross  income  from  the 
property  under  section  613.  See  §  1.613- 
3(a).  However,  oil  shall  not  be 
considered  removed  from  the  premises 
when,  prior  to  sale,  it  is  transported  a 
short  distance  from  the  premises  to  a 
storage  facility  where  the  oil  is  to  be 
held  until  sale.  In  that  case,  the  oil  shall 
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be  considered  to  be  removed  from  the 
premises  when  it  is  removed  from  the 
storage  facility.  Except  as  otherwise 
provided  in  this  paragraph,  if  oil  is  used 
on  the  premises  or  if  the  manufacture  or 
conversion  of  crude  oil  into  refined 
products  begins  on  the  premises,  the  oil 
shall  be  treated  as  removed  on  the  day 
the  use,  manufacture  or  conversion 
begins.  However,  oil  that  is  produced 
and  then  reinjected  into  the  reservoir  or 
used  on  the  premises  to  power  a 
production  process  or  production 
equipment  is  not  removed  from  the 
premises  so  long  as  the  oil  is  at  no  time 
transported  fi'om  the  premises  fi'om 
which  it  was  produced. 

(2)  Oil  used  to  power  a  production 
process  or  production  equipment  will 
not  be  considered  removed  fi'om  the 
premises  if  it  is  transported  from  one 
tract  or  parcel  of  land  to  a  contiguous 
tract  or  parcel  of  land,  provided  that  100 
percent  of  the  operating  mineral 
interests  (as  defined  in  §  1.614-2  (b)]  in 
both  tracts  or  parcels  of  land  is  held  by 
the  same  persons.  For  purposes  of  the 
preceding  sentence,  in  the  case  of  oil 
produced  firom  a  property  fiom  which 
more  than  one  tier  of  oil  (as  defined  in 
section  4991]  is  produced,  the  oil  used  to 
power  a  production  process  or 
production  equipment  shall  be  deemed 
of  the  higher  or  highest  tier  designation 
to  the  extent  of  production  in  such  tier 
and  thereafter  of  the  next  lower  tier.  The 
rules  of  this  paragraph  apply  only  for 
purposes  of  the  tax  imposed  by  section 
4986. 

***** 

(g)  Integrated  oil  company.  Except  as 
provided  in  paragraph  (g)(4)  of  this 
section,  the  term  “integrated  oil 
company”  means  a  taxpayer  that  is  a 
“retailer”  or  “refiner"  or  a  taxpayer  who 
has  made  the  election  provided  in 
paragraph  (g)(3)  of  this  section. 

(1)  Retailer.  The  term  “retailer”  means 
any  taxpayer  described  in  section 
613A(d)(2),  applying  that  section  on  a 
quarterly  basis,  i.e.,  one  who  directly,  or 
through  a  related  person,  sells  oil  or 
natural  gas  (excluding  bulk  sales  to 
commercial  or  industrial  users)  or  am' 
product  derived  from  oil  or  natural 
gas— 

(i)  Through  any  retail  outlet  operated 
by  the  taxpayer  or  a  related  person,  or 

(ii)  To  any  person — 

(A)  Obligated  under  an  agreement  or 
contract  with  the  taxpayer  or  related 
person  to  use  a  trademark,  trade  name, 
or  service  mark  or  name  owned  by  such 
taxpayer  or  related  person,  in  marketing 
or  distributing  oil  or  natural  gas  or  any 
product  derived  fiom  oil  or  natural  gas, 
or 


(B)  Given  authority,  pursuant  to  an 
agreement  or  contract  with  the  person  or 
related  person,  to  occupy  any  retail 
outlet  owned,  leased,  or  in  any  way 
controlled  by  the  taxpayer  or  related 
person. 

However,  notwithstanding  the  preceding 
sentence,  this  subparagraph  shall  not 
apply  in  any  case  where  the  combined 
gross  receipts  from  the  sale  of  such  oil, 
natural  gas,  or  any  product  derived 
therefivm,  for  the  taxable  period  of  all 
retail  outlets  taken  into  account  for 
purposes  of  this  subparagraph  do  not 
exceed  $1,250,000.  For  purposes  of  this 
subparagraph,  sales  of  oil,  natural  gas. 
or  any  product  derived  from  oil  or 
natural  gas  shall  not  include  sales  made 
of  such  items  outside  the  United  States, 
if  no  domestic  production  of  the  person 
or  a  related  person  is  exported  during 
the  taxable  period  of  immediately 
preceding  taxable  period. 

(2)  Refiner.  The  term  “refiner"  means 
any  taxpayer  described  in  section 
613A(d)(4),  applying  that  section  on  a 
quarterly  basis,  i.e.,  one  who  is  engaged 
in  the  refining  of  crude  oil  or  is  related 
to  a  person  so  engaged,  provided  that  on 
any  day  during  the  taxable  period  the 
refinery  runs  of  the  person  and  any 
related  person  exceed  50,000  barrels. 

(3)  Election  to  be  treated  as  an 
integrated  oil  company.  Any  taxpayer 
who  was  an  integrated  oil  company 
during  any  taxable  period  of  the  current 
or  preceding  calendar  year  may  elect, 
for  purposes  of  administering  the 
windfall  profit  tax.  to  be  treated  as  an 
integrated  oil  company  for  some  or  all  of 
the  taxable  periods  in  the  current  year 
during  which  the  taxpayer  would  not 
otherwise  be  considered  to  be  an 
integrated  oil  company.  The  election 
shall  be  made  by  filing  a  document  Mrith 
the  Internal  Revenue  Service  Center, 
Austin,  Texas.  The  document  shall  state 
that  the  election  is  made  and  shall  set 
forth  the  facts  that  entitle  the  taxpayer 
to  Uiake  the  election.  The  election  shall 
be  considered  to  take  effect  with  the 
first  taxable  period  beginning  after  the 
election  document  is  received  by  the 
Internal  Revenue  Service  Center  and  to 
remain  in  effect  for  all  taxable  periods 
until  revoked,  unless  the  election 
document  specifies  a  different  effective 
period.  The  election  may  be  revoked  at 
any  time  by  filing  with  die  Internal 
Revenue  Service  Center,  Austin,  Texas  a 
document  that  states  that  the  election  is 
revoked.  The  revocation  shall  be 
effective  with  the  first  taxable  period 
beginning  after  the  revocation  document 
is  received  by  the  Internal  Revenue 
Service  Center  unless  a  later  effective 
date  is  specified  in  the  revocation 
document.  If  an  election  or  revocation 


document  is  sent  to  the  service  center 
by  mail,  it  shall  be  considered  received 
when  posted  by  United  States  mail, 
properly  addressed,  and  with  sufficient 
postage. 

(4)  Special  rule.  For  purposes  of 
administering  the  windfall  profit  tax  for 
any  taxable  period,  if  a  taxpayer  is  an 
integrated  oil  company  solely  because 
that  taxpayer  is  related  to  a  person  who 
is  an  independent  refiner  (as  defined  in 
paragraph  (h)  of  this  section),  such 
taxpayer  shall  not  be  considered  an 
integrated  oil  company  for  that  taxable 
period. 

For  purposes  of  this  paragraph,  the  term 
“related  person”  has  the  same  meaning 
as  in  section  613A(d)  (2)  and  (4). 

(h)  Independent  refiner.  The  term 
“independent  refiner"  means  any 
taxpayer  who  is  engaged  in  the  refining 
of  crude  oil  and  who 
***** 

(j)  Disburser.  The  term  “disburser” 
means  a  person  receiving  payments 
from  the  sale  of  crude  oil  who  is 
responsible  for  distributing  some  or  all 
of  the  payment  to  one  or  more  producers 
of  the  oil  (either  directly  or  through 
intermediate  disbursers). 

(k)  Other.  *  *  * 

(l)  Effective  dates.  Paragraphs  (c)  and 
(d)(1)  of  this  section  are  effective  with 
respect  to  oil  removed  from  the  premises 
(as  defined  in  §  150.4996-l(d)  of 
Treasury  Decision  7690)  on  or  after 
January  1. 1981,  and  so  much  of 
paragraph  (g)  of  this  section  as  precedes 
subparagraph  (1)  is  effective  with 
respect  to  oil  so  removed  on  or  after  the 
date  that  is  30  days  after  publication  of 
final  regulations  under  section 
4995(b)(3).  For  the  text  of  those 
paragraphs  as  in  effect  prior  to  those 
dates,  see  T.D.  7690, 45  FR  23384  (April 
4, 1980). 

Par.  8.  Section  150.4997-1  is  amended 
to  read  as  follows: 

§  150.4997-1  Returns  and  recordkesptng. 

(a)  Returns.  Returns  with  respect  to 
win^all  profit  taxes  imposed  by  section 
4986  shall  be  made  as  provided  in  this 
section. 

(1)  Quarterly  return.  A  retiun  for  each 
taxable  period  (on  Form  720,  with  Form 
6047  attached  thereto,  in  accordance 
with  the  instructions  on  those  forms) 
shall  be  made  by  the  following: 

(i)  Each  purchaser  of  crude  oil 
required  to  deduct  and  withhold  tax 
pursuant  to  S  150.4995-1; 

(ii)  Each  operator  of  a  property  or 
qualified  disburser  who,  having  made  an 
election  pursuant  to  §§  150.4995-^  or 
150.4995-5,  is  required  to  deduct  and 
withhold  tax;  and 

(iii)  Each  producer  of  crude  oil  the  tax 
with  respect  to  which  is  excepted  from 
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the  withholding  requirement  by  a 
subparagraph  of  §  150.4995-l{a). 

(2)  Annual  return.  A  return  for  each 
calendar  year  shall  be  made  by  each 
producer  of  crude  oil  whose  liability  for 
tax  with  respect  to  oil  that  was  removed 
during  the  four  taxable  periods  of  the 
calendar  year  exceeds  the  amount  of  tax 
withheld  with  respect  to  that  oil. 

See  §  150.6076-1  for  the  rules  relating  to 
the  time  for  filing  the  returns  required  by 
this  section. 

(b)  Recordkeeping  requirements.  Each 
taxpayer  liable  for  tax  under  section 
4986,  each  producer  or  purchaser  of 
domestic  crude  oil,  each  operator  of  a 
property  from  which  domestic  crude  oil 
was  produced,  each  disbiu'ser,  and  each 
partnership  or  other  person  receiving 
information  on  behalf  of  or  providing 
information  to  producers  under  this  part 
shall  keep  records  of  all  documents, 
material,  and  information  necessary  to 
the  determination  of  the  windfall  profit 
tax  or  that  affect  his  or  her 
administrative  obligations  imder  the 
Crude  Oil  Windfall  Profit  Tax  Act  of 
1980  or  the  regulations  in  this  part, 
including  material  furnished  to  other 
persons,  as  well  as  information  received 
from  other  persons.  The  records  shall  be 
kept  at  all  times  available  for  inspection 
by  authorized  internal  revenue  officers 
or  employees,  and  shall  be  retained  so 
long  as  the  contents  thereof  may  become 
material  in  the  administration  of  any 
internal  law. 

Par.  9.  Section  150.4997-2  is  amended 
to  read  as  follows: 

§  150.4997-2  Certain  information  to  be 
furnished  by  purchaser  and  others. 

(a)  In  general — (1)  Purchasers.  If  a 
purchaser  is  subject  to  the  rules  for 
collection  and  deposit  of  tax  under 
§§  150.4996-1  and  150.4995-3  with 
respect  to  any  crude  oil  purchased  (or 
would  be  subject  to  such  rules  in  the 
absence  of  an  exemption  certificate 
given  pursuant  to  §  150.4995-l{b)(3)), 
such  purchaser  shall  furnish  statements 
in  accordance  with  paragraphs  (b),  (c), 
(d)  and  (e)  of  this  section  to  each 
producer  of  the  crude  oil  purchased, 
except  that,  if  payment  for  the  oil 
purchased  is  made  to  the  operator  of  the 
property  from  which  the  oil  is  produced, 
a  partnership,  or  other  disburser 
(whether  or  not  a  “qualified  disburser”, 
as  defined  in  §  150.4995-5)  rather  than  to 
each  producer  individually,  the 
statements  shall  be  furnished  to  the 
operator,  partnership,  or  other  disburser, 
as  the  case  may  be.  Such  purchaser 
shall  also  file  the  information  return 
required  by  paragraph  (c)  of  this  section 
with  the  Internal  Revenue  Service  (in 
the  case  of  yearly  statements). 


(2)  Operators,  partnerships, 
disbursers.  Any  person  who  receives  a 
statement  pursuant  to  paragraph  (a)(1) 
of  this  section  with  respect  to  oil  of 
which  such  person  is  not  the  producer 
shall,  within  15  days  of  receipt  of  the 
statement,  furnish  to  each  producer, 
operator,  partnership,  or  disburser  to 
whom  such  person  makes  payment  for 
the  oil  the  information  relating  to  the 
share  of  oil  attributable  to  that  producer, 
operator,  partnership,  or  disburser. 
However,  the  rule  of  the  preceding 
sentence  shall  apply  to  the  statement 
required  by  paragraph  (b)  of  this  section 
(relating  to  monthly  statements  of  tax 
withheld)  to  be  furnished  by  a 
partnership  to  a  partner  only  if  the 
partner  to  receive  the  statement  has 
requested  that  it  be  furnished.  In  the 
case  of  a  partnership  furnishing  the 
statement  required  by  paragraph  (c) 
(Form  6248)  or  an  aimual  statement 
required  by  paragraph  (d)  directly  to 
any  of  its  partners,  ^e  statement  shall 
be  furnished  by  the  date  that  is  the  later 
of — 

(i)  15  days  following  receipt  of  the 
statement  by  the  partnership,  or 

(ii)  The  first  April  30  following  the  end 
of  the  year  to  which  the  statement 
relates. 

Any  person  furnishing  the  statement 
required  by  paragraph  (c)  (Form  6248) 
shall  file  a  copy  with  the  Internal 
Revenue  Service  as  an  information 
return.  If  a  person  required  to  furnish  a 
statement  or  file  a  return  under  this 
paragraph  receives  more  than  one 
statement  with  respect  to  the  same 
producer,  operator,  partnership,  or 
disburser,  all  such  statements  may  be 
aggregated  in  the  statement  and 
information  return  furnished  under  this 
paragraph. 

(3)  Producer’s  and  disburser’s 
identifying  numbers.  Every  person  with 
respect  to  whom  the  annual  information 
return  prescribed  by  paragraph  (c)  of 
this  section  (Form  6248)  is  required  to  be 
made  by  another  person  and  every 
person  who  is  required  to  be  shown  as  a 
member  of  a  related  group  on  another 
person’s  independent  producer 
certificate  pursuant  to  §  150.4995-2(c)(l) 
shall  furnish  to  such  other  person  the 
person's  employer  identification 
number,  or  if  an  employer  identification 
number  has  not  been  assigned,  the 
person’s  social  security  account  number. 

(b)  Monthly  statement — (1)  In  general. 
The  purchaser  shall  furnish  statements 
for  each  calendar  month  showing  the 
total  amount  of  windfall  profit  tax 
withheld  by  the  purchaser  from 
payments  made  to  the  producer, 
operator,  partnership,  or  disburser  with 
respect  to  oil  removed  during  that 


month.  If  the  purchaser  did  not  withhold 
tax  from  payments  to  that  person 
because  of  the  receipt  of  an  exemption 
certificate,  the  monthly  statement  need 
only  state  the  reason  for  the  absence  of 
withholding. 

(2)  Time  for  furnishing  monthly 
statement.  Any  statement  required  to  be 
furnished  by  a  purchaser  under  this 
paragraph  for  any  calendar  month  shall 
be  fimtished  before  the  first  day  of  the 
second  month  which  begins  after  the 
close  of  the  month  to  which  the 
statement  applies. 

(c)  Yearly  statement  of  windfall  profit 
tax  liability — (1)  In  general.  For  each 
calendar  year,  the  purchaser  shall 
furnish  statements  and  shall  file 
information  returns  with  the  Internal 
Revenue  Service.  A  separate  statement 
shall  be  furnished  to  and  a  separate 
information  return  shall  be  filed  for  each 
producer,  operator,  partnership,  or 
disburser  to  whom  the  purchaser  made 
payments  for  oil  purchased  during  the 
calendar  year.  Each  statement  and 
information  return  shall  contain  the 
following  information  with  respect  to  oil 
for  which  that  person  received  payment: 

(i)  The  quantity,  removal  price, 
severance  tax  adjustment,  adjusted  base 
price,  and  windfall  profit  tax  liability 
(computed  without  regard  to  the  net 
income  limitation)  for  taxable  crude  oil 
in  each  tier  that  was  removed  during 
that  calendar  year; 

(ii)  The  total  quantity  of  the  taxable 
crude  oil  that  was  removed  during  that 
year, 

(iii)  The  total  amount  of  the  windfall 
profit  tax  liability  incurred  with  respect 
to  the  oil  removed  diuing  that  year; 

(iv)  The  total  amount  of  windfall 
profit  tax  withheld  by  the  purchaser 
with  respect  to  the  oil  removed  during 
that  year,  and 

(v)  The  total  amount  of  windfall  profit 
tax  withheld  by  the  purchaser  from 
payments  made  during  the  calendar 
year  without  regard  to  when  the  oil  was 
removed. 

If  the  purchaser  did  not  withhold  tax 
from  payments  to  that  person  because  of 
the  receipt  of  an  exemption  certificate, 
the  yearly  statement  and  information 
return  shall  identify  the  applicable 
exemption  and  set  forth  the  number  of 
barrels  that  would  have  been  in  each 
tax  tier  if  the  oil  had  been  taxable  crude 
oil.  For  purposes  of  the  preceding  two 
sentences,  each  category  of  tier  3  oil, 
independent  producer  oil  withheld  upon 
at  a  50  percent  rate,  and  independent 
producer  oil  withheld  upon  at  a  30 
percent  rate  shall  be  treated  as  a 
separate  tier. 

(2)  Additional  information  the  case  of 
withholding  adjustments.  In  the  case  of 
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withholding  adjustments  that  were  not 
completed  under  paragraph  (c)  of 
§  150.4995-1,  the  purchaser  shall  provide 
additional  information  in  the  yearly 
statement  and  information  return  with 
respect  to  the  person  subject  to  the 
adjustment.  The  statement  and 
information  return  shall  set  forth  the 
amount  ascertained  to  have  been 
underwithheld  or  overwithheld,  the 
amount  actually  adjusted,  and  the 
amoimt  remaining  unadjusted.  If  the 
adjustment  was  due  to 
underwithholding,  the  statement  shall 
also  inform  the  recipient  that  the 
producer  is  liable  for  the  amount  of  the 
tax  under  section  4986  in  excess  of  the 
amount  of  such  tax  withheld  by  the 
purchaser.  If  the  withholding  adjustment 
was  due  to  overwithholding,  the 
statement  shall  inform  the  recipient  that 
the  purchaser  was  unable  to  fully  adjust 
the  overpayment  under  paragraph  (c)  of 
§  150.4995-1  and  that  the  producer  is 
eligible  for  a  credit  or  refund  which  he 
may  claim  in  accordance  with  the  rules 
provided  in  §  150.6402-1. 

(3)  Producers  not  subject  to 
withholding.  Every  producer  of  oil  not 
subject  to  withholding  under  §  150.4995- 
1  shall  file  the  information  return  with 
respect  to  that  oil  that  would  otherwise 
have  been  required  to  be  filed  by  the 
purchaser. 

(4)  Prescribed  form.  The  statement 
and  information  return  required  by  this 
paragraph  shall  be  furnished  and  filed 
on  Form  6248.  The  statement  and  return 
shall  also  contain  such  other 
information  as  is  required  by  the  form  or 
its  instructions.  The  statement  shall  be 
furnished  in  duplicate.  The  information 
return  shall  be  filed  in  the  place  and  in 
the  manner  provided  in  the  instructions 
to  Form  6248. 

(5)  Time  for  furnishing  yearly 
statement  of  windfall  profit  tax  liability 
and  filing  yearly  information  returns. 
Each  yearly  statement  required  to  be 
furnished  by  a  purchaser  under  this 
paragraph  for  any  calendar  year  shall  be 
furnished  on  or  before  March  31  of  the 
year  immediately  following  the  calendar 
year  to  which  the  statement  applies,  and 
each  yearly  information  return  required 
to  be  filed  by  a  purchaser  shall  be  filed 
on  or  before  April  30  of  that  year. 

(6)  Correction  of  errors  in  statements 
and  returns.  If  a  person  required  to 
furnish  a  statement  or  file  a  return  under 
this  paragraph  ascertains  after  the 
statement  has  been  furnished  or  the 
return  filed  that  the  person  has  made  an 
error  on  the  statement  or  return  such 
person  shall  correct  the  error  within  60 
days  of  ascertaining  the  error  by 
furnishing  a  corrected  statement  and 
filing  a  corrected  return.  On  the  other 
hand,  where  it  is  ascertained  that  the 


statement  or  return  contains  an 
inaccuracy  not  within  the  control  of 
such  person  (e.g.,  where  a  producer’s 
certificate  provided  to  such  person  is 
incorrect),  such  person  shall  correct  the 
inaccuracy  not  later  than  the  next 
following  date  for  furnishing  such  a 
statement  or  filing  such  a  return  by 
either  furnishing  a  corrected  statement 
and  filing  a  corrected  rehim  or  by 
indicating  the  correction  on  the 
statement  furnished  and  return  filed  for 
the  year  within  which  the  error  was 
ascertained. 

(7)  Identifying  numbers.  Any  person 
required  to  make  an  information  return 
with  respect  to  any  other  person  under 
this  paragraph  shall  request  from  that 
other  person  that  person’s  identifying 
number  (employer  identification  number 
or,  if  none,  social  security  account 
number)  and  shall  include  that  number 
in  the  information  return.  Furthermore, 
any  person  required  to  make  an 
information  return  that  is  based,  in 
whole  or  in  part,  upon  information 
received  fix>m  another  person  shall 
include  that  other  person’s  identifying 
number  in  the  information  return. 

(d)  Detailed  statement  to  be  furnished 
upon  request.  (1)  Any  producer, 
operator,  partnership,  or  disburser 
receiving  sales  proceeds  finm  which 
windfall  profit  tax  has  been  withheld 
may  furnish  the  person  from  whom  the 
proceeds  are  received  a  written  request 
for  some  or  all  of  the  following 
information  with  respect  to  the 
computation  of  the  withheld  tax:  The 
quantity  of  oil  in  each  tax  tier  and  the 
removal  price,  severance  tax 
adjustment,  adjusted  base  price,  and  tax 
rate  applicable  to  that  quantity.  The 
information  request  may  specify  that  the 
information  is  requested  either  on  a 
property-by-property  basis  or  in  the 
aggregate.  Any  person  receiving  such  a 
request  who  has  made  payments  to  the 
person  making  the  request  shall  provide 
the  requested  information  for  the  period 
and  at  the  time  specified  in  paragraph 
(d)(2). 

(2)  For  taxable  periods  beginning  after 
December  31, 1980,  if  the  information 
request  specifies  that  the  information  is 
requested  for  each  taxable  period,  the 
information  shall  be  provided  for  each 
taxable  period  not  later  than  the  last 
day  of  the  second  month  following  the 
end  of  the  taxable  period.  If  the 
information  request  states  that  the 
person  requesting  the  information  has 
an  income  tax  year  (for  Federal  income 
tax  purposes)  Aat  ends  on  a  date  other 
than  the  last  day  of  a  calendar  quarter 
and  states  the  date  on  which  the  taxable 
year  ends,  the  information  for  the 
taxable  period  within  which  the  taxable 


year  (for  Federal  income  tax  purposes) 
ends  shall  be  provided  for  each  month 
in  that  period.  In  any  other  case,  the 
requested  information  shall  be  provided 
for  each  calendar  year  not  later  than 
March  31  of  the  following  calendar  year. 

(e)  Suspended  accounts.  If,  due  to  the 
fact  that  the  identity  of  the  producer  is 
not  known  or  is  in  dispute,  the  sales 
proceeds  of  oil  have  been  placed  in 
escrow  or  otherwise  held  in  suspense 
and  have  not  been  distributed  to  the 
producer  at  the  time  that  the  information 
retiun  is  required  to  be  filed  under 
paragraph  (c),  a  return  for  each  such 
account  shall  be  filed  with  an  indication 
that  the  return  relates  to  suspended 
funds.  At  the  filer’s  option,  some  or  all 
of  the  returns  may  be  aggregated  into  a 
single  return.  Not  later  than  60  days 
after  the  sales  proceeds  have  been 
released  to  the  producer,  an  information 
return  shall  be  filed  with  an 
identification  of  the  producer,  and  the 
statements  required  by  paragraphs  (c) 
and  (d)  of  this  section  for  past  periods 
shall  be  furnished  to  the  producer. 

(f)  Cross  reference.  For  the 
requirement  that  the  operator  or 
qualified  disburser  furnish  the 
statements  and  file  the  returns  required 
by  this  section  in  the  event  that  the 
election  has  been  made  to  have  the 
operator  or  qualified  disburser  deduct 
and  withhold  tax,  etc.  see  §§  150.4995-4 
and  150.4995-5. 

Par.  10.  Section  150.6050C-1  is 
amended  by  revising  paragraphs  (a),  (e), 
and  (f).  The  revised  paragraphs  read  as 
follows: 

§  150.60S0C-1  Information  fumishad  by 
operator  for  purposes  of  windfall  profit  tax. 

(a)  In  general.  The  operator  of  any 
property  from  which  domestic  crude  oil 
is  removed  during  a  calendar  month 
shall  furnish  a  monthly  statement, 
signed  under  the  penalties  of  perjury  if 
the  statement  is  furnished  to  the 
purchaser,  certifying  the  information 
specified  in  paragraph  (b)  of  this  section 
to: 

(1)  The  purchaser  of  the  oil,  if  the 
purchaser  is  required  to  withhold  tax 
from  payments  for  the  oil  pursuant  to 
§  150.4995-1  (see  paragraph  (e)  of  this 
section  for  the  requirement  that  the 
statement  be  furnished  to  a  qualified 
disburser),  or 

(2)  ’The  producer,  in  any  other  case, 
except  that  if  the  producer  of  oil  is  a 
partner  in  a  partnership,  this  statement 
may  be  furnished  to  the  partnership  if 
the  producer  and  the  partnership  so 
agree.  In  that  case,  the  partnership  shall 
furnish  the  information  to  the  producer 
with  respect  to  that  producer’s  share  of 
the  oil  within  15  days  of  receipt. 

•  *  *  «  * 
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(e)  Special  rule.  If  an  election  under 
§  150.4995-1  is  in  effect  under  which  a 
qualified  disburser  assumes  the 
obligations  of  the  purchaser,  the 
statement  otherwise  required  by  this 
section  to  be  fiunished  to  the  purchaser 
shall  be  furnished  to  the  qualiHed 
disburser. 

(f)  Producer’s  certificate.  For  the 
requirement  that  certain  operators 
furnish  producer  certiHcates  to 
purchasers,  see  §  150.4995-2(e). 
***** 

Par.  11.  Section  150.6076-1  is  amended 
to  read  as  follows: 

§  150.6076-1  Time  for  filing  return  of 
windfall  profit  tax. 

Each  quarterly  retiun  required  by 
paragraph  (a)(1)  of  §  150.4997-1  shall  be 
filed  not  later  than  the  last  day  of  the 
second  month  following  the  close  of  the 
taxable  period.  Each  annual  return 
required  by  paragraph  (a)(2)  of 
§  150.4997-1  shall  be  filed  not  later  than 
May  31  of  the  first  year  following  the 
close  of  the  calendar  year  in  which  the 
oil  giving  rise  to  the  underpayment  was 
removed. 

Par.  12.  Section  6402-1  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  150.6402-1  Credit  or  refund  of 
overpayment  of  windfall  profit  tax. 

(a)  In  general.  Any  purchaser  or 
producer  who  pays,  or  is  deemed  to 
have  paid  under  section  4995(a)(4),  more 
than  die  correct  amount  of  the  crude  oil 
windfall  profit  tax  imposed  by  chapter 
45  for  a  taxable  period  may  file  a  claim 
for  refund  of  the  overpayment  or  may 
claim  credit  for  such  overpayment,  in 
the  manner  and  subject  to  the  conditions 
stated  in  this  section  and  §  301.6402-2  of 
this  chapter  (Regulations  on  Procedure 
and  Administration). 

(b)  Overpayments  by  purchasers  and 
by  producers  depositing  tax — (1)  In 
general.  If,  for  any  taxable  period,  a 
purchaser  or  a  producer  (or  a  person 
acting  in  both  capacities)  has  paid  more 
than  the  sum  of  the  amount  required  to 
be  deposited  as  a  purchaser  for  oil 
removed  during  that  taxable  period  plus 
the  amount  of  tax  imposed  by  section 
4986  (computed  without  regard  to  the 
net  income  limitation  on  windfall  profit 
provided  in  section  4988(b))  on  the 
removal  in  that  taxable  period  of  oil  that 
is  not  subject  to  withholding,  the 
purchaser  or  producer  may  file  a  claim 
for  refund  of  that  overpayment  on  or 
after  the  date  for  filing  the  return  of  such 
tax  for  such  taxable  period  under 
section  6076  or  may  claim  credit  for  such 
overpayment  against  any  liability  for  a 
tax  imposed  by  chapter  1  or  45  in 


accordance  with  the  forms  and 
instructions  provided  for  that  purpose. 

(2)  Producers;  net  income  limitation. 
Except  as  provided  in  paragraph  (b)(1), 
if,  for  any  taxable  period,  a  producer  has 
paid  more  than  the  amount  of  tax 
imposed  by  section  4986  (computed  with 
regard  to  the  net  income  Jimitation 
provided  in  section  4988(b))  on  the 
removal  in  that  taxable  period  of  oil  that 
is  not  subject  to  withholding,  the 
producer  may  file  a  claim  for  credit  or 
refund  of  that  overpayment  only  after 
the  end  of  the  producer’s  taxable  year 
(for  Federal  income  tax  purposes)  with 
respect  to  which  the  limitation  is 
computed.  At  that  time,  the  producer 
may  claim  a  credit  or  refund  of  the 
overpayment  as  provided  in  paragraph 
(b)(1)  of  this  section. 

(3)  Purchasers  unable  to  recover 
underwithholding  through  subsequent 
overwithholding.  A  purchaser  who 
withheld  less  than  the  amount  required 
to  be  withheld  fi:om  a  payment  under 

§  150.4995-1,  who  deposited  the  amount 
required  to  be  withheld,  and  who  has 
not  corrected  the  underwithholding 
pursuant  to  §  150.4995-1 (c)  before  the 
expiration  of  the  adjustment  period,  may 
file  a  claim  for  refund  of  the  excess  of 
the  amount  deposited  over  the  amount 
withheld  if  the  amount  claimed  has  been 
reported  as  underwithholding  on  the 
appropriate  Form  6248  furnished  and 
filed  pursuant  to  §  150.4997-2(c).  The 
claim  for  refund  shall  be  filed  on  Form 
843. 

***** 

There  is  need  for  the  immediate 
guidance  provided  by  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  this  Treasury  decision  with  notice 
and  public  procedure  imder  subsection 
(b)  of  section  553  of  title  5  of  the  United 
States  Code  or  subject  to  the  effective 
date  limitation  of  subsection  (d)  of  that 
section. 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  sections  4995, 

4996,  4997,  6050C,  6109,  and  7805  of  title 
26  of  the  United  States  Code  (94  Stat. 

244,  247,  249-250,  and  251,  75  Stat.  828 
and  68A  Stat.  917;  26  U.S.C.  4995, 4996, 

4997,  6050C.  6109,  and  7805). 

William  E.  Williams, 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  January  14, 1981. 

Emil  M.  Sunley, 

Acting  Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  n-18S0  Filed  1-14-61: 2M  pm] 
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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 
29  CFR  Part  4 

Labor  Standards  for  Federal  Service 
Contracts 

agency:  Wage  and  Hour  Division, 

Labor. 

action:  Final  rule. 

summary:  This  rule  revises  §  4.133  of 
the  regulations  of  the  Department  of 
Labor  (29  CFR  4.133)  to  clarify  the 
treatment  of  concession  contracts  under 
the  Service  Contract  Act.  Subsection  (a) 
of  the  revised  regulation  makes  it  clear 
that  government  concession  contracts, 
like  all  other  government  contracts  for 
services,  are  covered  by  the  Act. 
Subsection  (b)  indicates  the  types  of 
concession  contracts  the  Secretary  of 
Labor  is  exempting  from  the  Act’s 
coverage  pursuant  to  his  authority  imder 
Section  4(b)  of  the  Service  Contract  Act. 
EFFECTIVE  date:  February  18, 1981. 

FOR  FURTHER  INFORMATION  CONTACT. 
Dorothy  P.  Come,  Assistant 
Administrator,  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  Room  S-3502, 
200  Constitution  Avenue,  NW., 
Washington,  D.C.  20210.  Telephone:  202- 
523-8333. 

SUPPLEMENTARY  INFORMATION: 

Coverage  of  the  Service  Contract  Act  is 
broad.  It  encompasses  all  contracts,  or 
any  bid  specifications  therefor,  entered 
into  by  and  with  the  Government,  which 
have  as  their  principal  purpose  the 
furnishing  of  “services  in  the  United 
States  through  the  use  of  service 
employees.”  Since  1968  the  Department 
of  Labor  excepted  from  the  Act’s 
requirements  those  concession  contracts 
which  provide  services  of  “indirect  or 
remote”  benefit  to  the  Government,  for 
example.  National  Park  Service  food 
and  lodging  concessionaires  serving  the 
general  public. 

However,  difficulties  were 
encountered  in  applying  the  language  of 
29  CFR  4.133,  particularly  in 
circumstances  where  it  is  difficult  to 
determine  how  “indirect  or  remote”  is 
the  benefit  to  the  Government.  Further, 
the  regulation  was  susceptible  of  being 
misconstrued  as  providing  that  the  Act 
itself  does  not  cover  a  contract  unless 
the  services  provided  are  of  direct 
benefit  to  the  Government. 

For  these  reasons,  the  Department  of 
Labor  proposed  to  recast  the  regulation 
to  indicate  that  the  Act  covered  all 
government  concession  contracts  for 
services,  and  to  continue  to  provide  an 
exemption  for  National  Park  Service 
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concession  contracts  which  furnish  food 
or  lodging  services  to  the  general  public. 
This  proposed  revision  of  §  4.133  was 
published  in  the  Federal  Register  (44  FR 
77057)  on  December  28, 1979.  Comments 
concerning  this  proposed  revision  were 
received  from  the  National  Counsel  of 
Technical  Service  Industries  and  three 
government  agencies — the  Federal 
Aviation  Administration  (FAA),  the 
National  Aeronautics  Space 
Administration  (NASA),  and  the 
General  Services  Administration  (GSA). 
All  except  GSA  questioned  the 
correctness  of  the  interpretation  of  the 
Department  of  Labor  that  the  Service 
Contract  Act  covers  concession 
contracts  for  services  irrespective  of  the 
beneficiary  of  the  contract  services. 
NASA  and  FAA  contended  that  the  Act 
was  intended  to  cover  only  concession 
contracts  which  are  of  a  direct  benefit  to 
the  Government  or  its  personnel,  and 
was  not  intended  to  cover  concession 
contracts  which  primarily  benefit  the 
general- public. 

However,  these  contentions  must  be 
rejected.  As  previously  noted,  the 
language  of  the  Act  is  very  broad  and 
covers  all  contracts  the  principal 
purpose  of  which  is  furnishing  services. 
The  Act’s  language  makes  no  distinction 
based  on  the  beneficiary  of  the  contract 
services.  In  addition,  the  legislative 
history  of  the  statute  provides  no 
evidence  of  a  Congressional  intent  to 
limit  coverage  to  service  contracts  of 
direct  benefit  to  the  Government. 
Comments  by  members  of  Congress  that 
the  Act  should  not  be  applied  to  certain 
concession  contracts  providing  services 
to  the  general  public  were  made  after 
the  passage  of  the  Act,  and  do  not 
constitute  part  of  the  statute’s  legislative 
history. 

GSA  and  the  National  Council  of 
Technical  Service  Industries  submitted 
comments  questioning  whether  there 
was  a  sufficient  basis  to  exempt 
concession  contracts  in  National  Parks 
while  not  exempting  similar  concession 
contracts  involving  other  Federal 
agencies.  As  a  consequence  of  these 
comments,  the  Department  of  Labor 
proposed  additional  revisions  to  the 
regulation,  which  were  published  in  the 
F^eral  Register  (45  FR  81785)  on 
December  12, 1980.  Under  this  further 
proposed  revision,  subsection  (b)  was 
modified  and  clarified  to  specifically  list 
which  types  of  concession  contracts 
were  exempt,  and  to  indicate  that  the 
exemption  is  not  limited  to  National 
Park  Service  concession  contracts  but 
applies  to  qualifying  concession 
contracts  of  other  government  agencies 
as  well. 


FAA  and  NASA  submitted  additional 
comments  concerning  these  further 
proposed  revisions.  FAA  generally 
approved  of  the  revisions,  but 
recommended  that  the  list  of  exempt 
concession  contracts  be  expanded  to 
include  those  involving  taxicabs,  barber 
shops,  commercial  advertising  displays 
and  aircraft  fuel  sales.  This 
recommendation  is  rejected  as  not  being 
appropriate  for  incorporation  in  the 
regulation  at  this  time.  Further 
information  is  needed  to  establish  both 
the  basis  for  and  the  precise  scope  of 
these  additionally  suggested 
exemptions. 

NASA  submitted  additional 
comments  again  contesting  the 
interpretation  of  the  Act  found  in  §  4.133 
that  concession  contracts  which  provide 
services  of  indirect  or  remote  benefit  to 
the  Government  are  covered  by  the  Act. 
NASA  expressed  concern  with  the 
possible  effect  this  proposed  regulation 
might  have  on  the  status  of  a  pending 
lawsuit,  and  recommended  that  the 
proposed  regulation  be  held  in  abeyance 
until  the  court  rules  in  the  case. 

However,  in  light  of  the  real  need  for 
clarification  of  the  position  of  the 
Department  of  Labor  concerning  the 
application  of  the  Service  Contract  Act 
to  government  concession  contracts,  and 
the  fact  that  it  has  been  over  a  year 
since  publication  of  the  proposed 
revision  of  the  regulation,  the 
Department  of  Labor  feels  it  would  not 
be  in  the  public  interest  to  further  delay 
publication  of  the  regulation  as  a  final 
rule. 

The  Secretary  of  Labor  has 
determined,  based  on  the  information 
available,  that  because  the  proposed 
exemption  is  supported  by  statements  of 
members  of  Congress,  it  is  necessary 
and  proper  in  the  public  interest:  and 
further  that  because  the  proposed 
regulation  will  clarify  the  limits  and 
make  clear  the  basis  of  the  previous 
exemption,  it  is  therefore  in  accord  with 
its  remedial  purpose  to  protect 
prevailing  labor  standards. 

It  has  been  determined  that  the 
amendments  to  this  Regulation  do  not 
meet  the  criteria  of  Executive  Order 
12044  and  the  Department  of  Labor 
Guidelines  (44  FR  5570)  for  a  regulatory 
analysis.  The  revised  regulation 
essentially  clarifies  interpretations  and 
policies,  and  will  not,  in  any  event, 
cause  major  cost/price  increases. 

Accordingly,  29  CFR  §  4.133  is  revised 
as  set  forth  below: 

§  4.133  Beneficiary  of  contract  services. 

(a)  The  Act  does  not  say  to  whom  the 
services  under  a  covered  contract  must 
be  furnished.  So  far  as  its  language  is 
concerned,  it  is  enough  if  the  contract  is 


“entered  into’’  by  and  with  the 
government  and  if  its  principal  purpose 
is  “to  furnish  services  in  the  United 
States  through  the  use  of  service 
employees”.  It  is  clear  that  Congress 
intended  to  cover  at  least  contracts  for 
services  of  direct  benefit  to  the 
Government,  its  property,  or  its  civilian 
or  military  personnel  for  whose  needs  it 
is  necessary  or  desirable  for  the 
government  to  make  provision  for  such 
services.  For  example,  the  legislative 
history  makes  specific  reference  to  such 
contracts  as  those  for  furnishing  food 
service  and  laundry  and  dry  cleaning 
service  for  personnel  at  military 
installations.  Furthermore,  there  is  no 
limitation  in  the  Act  regarding  the 
beneficiary  of  the  services,  nor  is  there 
any  indication  that  only  contracts  for 
services  of  direct  benefit  to  the 
Government,  as  distinguished  fitim  the 
general  public,  are  subject  to  the  Act. 
Therefore,  where  the  principal  purpose 
of  the  Government  contract  or  any  bid 
specification  therefor  is  to  provide 
services  through  the  use  of  service 
employees,  the  contract  is  covered  by 
the  Act  regardless  of  the  direct 
beneficiary  of  the  services  or  the  source 
of  the  funds  fiom  which  the  contractor  is 
paid  for  the  service,  and  irrespective  of 
whether  the  contractor  performs  the 
work  in  its  own  establishment,  on  a 
Government  installation,  or  elsewhere. 
The  fact  that  the  contract  requires  or 
permits  the  contractor  to  provide  the 
services  directly  to  individual  personnel 
as  a  concessionaire,  rather  than  through 
the  contracting  agency,  does  not  negate 
coverage  by  the  Act. 

(b)  Because  of  comments  made  shortly 
after  the  Act’s  passage  by  some 
members  of  Congress  that  the  Act’s 
requirements  should  not  be  imposed  on 
certain  concession  contracts  providing 
services  to  the  general  public,  the 
Department  of  Labor,  pursuant  to 
Section  4(b)  of  the  Act,  exempts  from 
the  provisions  of  the  Act  certain  kinds  of 
concession  contracts  as  provided  herein. 
Specifically,  concession  contracts  (such 
as  those  entered  into  by  the  National 
Park  Service)  for  the  furnishing  of  food, 
lodging,  automobile  fuel,  souvenirs, 
newspaper  stands,  and  recreational 
equipment  to  the  general  public,  as 
distinguished  finm  the  United  States 
Government  or  its  personnel,  are 
exempt  Where  concession  contracts, 
however,  include  specifications  for 
services  other  than  those  stated,  such  as 
the  maintenance  of  government 
buildings  and  grounds,  and  the 
dissemination  of  information  about 
government  programs  or  facilities,  those 
services  are  not  exempt  Exemption  of 
additional  recreational  or  similar 
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services  under  concession  contract  will 
be  determined  in  the  discretion  of  the 
Secretary  on  a  case-by-case  basis  in 
accordance  with  29  CFR  4.123  and 
section  4(b)  of  the  Act.  The  exemption 
provided  does  not  affect  a  concession 
contractor’s  obligation  to  comply  with 
the  labor  standards  provisions  of  any 
other  statutes  such  as  the  Contract 
Work  Hours  and  Safety  Standards  Act, 
the  Davis-Bacon  Act  (40  U.S.C  276  et 
seq.;  see  Part  5  of  this  title)  and  the  Fair 
Labor  Standards  Act  (29  U.S.C.  201  et 
seq.).  This  clarification  and  limitation  of 
the  exemption  previously  granted  (33  FR 
9880,  July  10, 1968)  is  necessary  and 
proper  in  the  public  interest  and  is  in 
accord  with  the  remedial  purpose  of  the 
Act. 

(Secs.  2(a)  and  4,  79  Stat.  1034, 1035;  41  U.S.C. 
351,  353,  and  under  5  U.S.C.  301) 

Signed  at  Washington,  D.C.  this  14th  day  of 
January,  1981. 

Donald  Elisburg, 

Assistant  Secretary  of  Labor,  Employment 
Standards  Administration. 

(FR  Doc.  81-1927  Filed  1-15-81: 9:54  am] 

BIUJNG  CODE  4510-27-M 

EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1620 

Equal  Pay  Act,  Final  Recordkeeping 
and  Administrative  Regulations 

agency:  Equal  Employment  Opportunity 
Commission. 

action:  Final  recordkeeping  and 
administrative  regulations. 

SUMMARY:  The  Equal  Employment 
Opportunity  Commission  publishes 
regulations  to  codify  its  previously 
adopted  policy  regarding  investigation, 
enforcement,  and  record-keeping  under 
the  Equal  Pay  Act.  These  sections 
supercede  the  administrative  portions  of 
a  document  published  July  2, 1979.  (See 
44  FR  38670.) 

DATE:  The  regulations  are  effective 
January  19, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  J.  De  Marco  (tele:  202-634- 
6595)  or  Clement  Hyland  (tele:  202-653- 
5490),  Legal  Coimsel  Division,  EEOC, 
2401  E  Street,  NW.,  Washington,  D.C. 
20506. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Reorganization  Plan  No.  1  of  1978,  43 
FR  19807  (May  9, 1978),  and  E.0. 12144, 
44  FR  37193  (June  26, 1979), 
responsibility  and  authority  for 
enforcement  of  the  Equal  Pay  Act  of 
1963,  29  U.S.C.  206(d),  was  transferred 
from  the  Department  of  Labor  (DOL)  to 
the  Equal  Employment  Opportunity 


Commission  (EEOC)  on  July  1, 1979. 
Effective  July  1, 1979,  the  Commission 
adopted  the  Department  of  Labor's 
administrative  procedures  for 
investigation  and  enforcement  under  the 
Equal  Pay  Act  and  the  Department  of 
Labor's  record-keeping  regulations.  44 
FR  38670  (July  2, 1979). 

The  Department  of  Labor’s  regulations 
regarding  investigation,  enforcement 
and  record-keeping  under  the  Equal  Pay 
Act  were  set  forth  in  29  CFR  Parts  516 
and  800.  The  Commission’s  regulations, 

§  §  1620.19-1620.23,  will  appear  at  new 
Part  1620  of  Title  29  of  the  CFR.  (It  is 
expected  that  §§  1620.1-1620.18  will 
consist  of  Equal  Pay  Act 
interpretations.)  Sections  1620.19, 

1620.20  and  1620.21  cover  the  subject 
matter  formerly  included  in  §  800.164, 

§  800.165  and  codify  what  the 
Commission  had  previously  adopted 
regarding  investigation,  enforcement 
and  record-keeping  under  the  Equal  Pay 
Act.  See  44  FR  38670  (July  2, 1979).  These 
sections  supercede  the  administrative 
portions  of  the  July  2nd  notice.  The 
difference  between  the  new 
administrative  regulations  and  the  July 
2nd  notice  are  explained  below. 

Section  1620.19(b)  reflects  the  action 
taken  by  the  Commission  at  the  May  13, 
1980,  Commission  meeting  where  the 
Commission  delegated  authority  to  the 
General  Counsel  to  seek  preliminary 
relief  under  the  Act.  Section  1620.20 
provides  that  any  member  of  the 
Commission  may  sign  a  subpoena  and 
that  there  is  not  right  of  appeal  from  the 
issuance  of  such  a  subpoena.  In 
§  1620.21,  the  Commission  has  adopted 
the  recordkeeping  regulations  of  the 
Department  of  Labor  found  at  29  CFR 
Part  516.  Sections  1620.21  (b)  and  (c)  set 
forth  the  speciHc  recordkeeping 
requirements  applicable  to  the  Equal 
Pay  Act  which  formerly  appeared  at  29 
CFR  516.66(d)  and  516.32.  The 
Commission  has  not  made  any 
substantive  changes  to  the  DOL 
regulations.  Section  1620.22  covers  the 
subject  matter  formerly  included  in 
§  800.16.  Section  1620.22(b)  contains 
different  language  from  §  800.166(b) 
because  of  statutory  amendments. 

Section  1620.23  has  been  added  to 
provide  that  rules  and  regulations 
should  be  liberally  construed. 
Paragraphs  (b)  and  (c)  of  §  1620.23 
modify  the  language  set  forth  in 
paragraph  (e)  of  the  notice  previously 
published  in  the  Federal  Register  at  44 
FR  38670  (July  2, 1979)  so  that  an 
aggrieved  person  desiring  to  make  an 
allegation  of  an  employment  violation 
under  one  of  the  laws  administered  by 
the  Commission  may  specify  such  law 
or,  if  no  law  is  speciHed,  will  allow 


Commission  staff  to  contact  the 
aggrieved  person  and  ascertain  the 
appropriate  law.  By  considering  the 
allegation  under  all  laws  administered 
by  the  Commission  as  the  July  2, 1979, 
notice  stated,  the  identity  of  die 
aggrieved  person  could  unnecessarily  be 
disclosed. 

Accordingly,  a  new  Part  1620  is  added 
to  Chapter  XIV  of  29  CFR.  The 
regulations  appear  below.  Signed  at 
Washington,  D.C.,  this  9th  day  of 
January  1981. 

For  the  Commission. 

Eleanor  Holmes  Norton,  , 

Chair,  Equal  Employment  Opportunity 
Commission. 

PART  1620— THE  EQUAL  PAY  ACT 

Sec. 

1620.1-1620.18  [Reserved] 

1620.19  Investigation  and  compliance 
assistance. 

1620.20  Issuance  of  Subpoenas. 

1620.21  Recordkeeping  requirements. 

1620.22  Recovery  of  wages  due;  injimctions; 
penalties  for  willful  violations. 

1620.23  Rules  to  be  liberally  construed. 
Authority:  Sec.  1-19,  52  Stat.  1060,  as 

amended;  Sec.  10, 61  Stat.  84;  Pub.  L.  88-38,  77 
Stat.  56  (29  U.S.C.  201  et  seq.);  sec.  1,  Reorg. 
Plan  No.  1  of  1978, 43  FR  19807;  Executive 
Order  No.  12144,  44  FR  37193. 

§§1620.1-1620.18  [Reserved] 

§  1620.19  Investigations  and  compliance 
assistance. 

(a)  As  provided  in  sections  9, 11, 16, 
and  17  of  the  FLSA,  the  Commission  and 
its  authorized  representatives  under  the 
Act  may  (1)  investigate  and  gather  data; 
(2)  enter  and  inspect  establishments  and 
records,  and  make  transcriptions 
thereof,  and  interview  individuals;  (3) 
advise  employers  regarding  any  changes 
necessary  or  desirable  to  comply  with 
the  Act;  (4)  subpoena  witnesses  and 
order  production  of  documents  and 
other  evidence;  (5)  supervise  the 
payment  of  amounts  owing  pursuant  to 
section  16(c]  of  the  FLSA;  (6)  initiate  and 
conduct  litigation. 

(b)  The  General  Counsel,  District 
Directors,  the  Director  of  Field  Services, 
and  the  Director  of  Systemic  Programs, 
or  the  designees  of  any  of  them  are 
hereby  delegated  authority  to  exercise 
the  powers  enumerated  in  paragraphs 
(a)  (1),  (2),  (3),  and  (5)  of  this  section  and 
to  serve  subpoenas.  The  General 
Counsel  is  delegated  authority  to  seek 
preliminary  relief  under  the  Act.  The 
General  Counsel  is  hereby  delegated 
authority  to  initiate  other  litigation  at 
the  direction  of  the  Commission  and  to 
conduct  such  litigation. 

(c)  The  identity  or  identifying  details 
of  persons  giving  information  as  to 
violations  of  the  Act  shall  not  be 
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disclosed  unless  necessary  in  a  court 
proceeding. 

§  1620.20  Issuance  of  subpoenas. 

(a)  With  respect  to  the  enforcement  of 
the  Equal  Pay  Act,  any  member  of  the 
Commission  shall  have  the  authority  to 
sign  a  subpoena  requiring; 

(1)  The  attendance  and  testimony  of 
witnesses; 

(2)  The  production  of  evidence 
including,  but  not  limited  to,  books, 
records,  correspondence,  or  documents, 
in  the  possession  or  under  the  control  of 
the  person  subpoenaed;  and 

(3)  Access  to  evidence  for  the 
purposes  of  examination  and  the  right  to 
copy, 

(b)  There  is  no  right  of  appeal  to  the 
Commission  from  the  issuance  of  such  a 
subpoena. 

(c)  Upon  the  failure  of  any  person  to 
comply  with  a  subpoena  issued  imder 
this  section,  the  Commission  may  utilize 
the  provisions  of  sections  49  and  50  of 
Title  15  of  the  United  States  Code  to 
compel  enforcement  of  the  subpoena. 

§  1820.21  Recordkeeping  requirements. 

(a)  Employers  having  employees 
subject  to  the  Act  are  required  to  keep 
records  in  accordance  with  U.S. 
Department  of  Labor  regulations  found 
at  29  CFR  Part  516  (Records  To  Be  Kept 
by  Employers  Under  the  FLSA}.  The 
regulations  of  that  Part  are  adopted 
herein  by  reference. 

(b)  Every  employer  subject  to  the 
equal  pay  provisions  of  the  Act  shall 
maintain  and  preserve  all  records 
required  by  the  applicable  sections  of  29 
CFR  Part  516  and  in  addition,  shall 
preserve  any  records  which  he  makes  in 
the  regular  course  of  his  business 
operation  which  relate  to  the  payment  of 
wages,  wage  rates,  job  evaluations,  job 
descriptions,  merit  systems,  seniority 
systems,  collective  bargaining 
agreements,  description  of  practices  or 
other  matters  which  describe  or  explain 
the  basis  for  payment  of  any  wage 
differential  to  employees  of  the  opposite 
sex  in  the  same  establishment,  and 
which  may  be  pertinent  to  a 
determination  whether  such  differential 
is  based  on  a  factor  other  than  sex. 

(c)  Each  employer  shall  preserve  for  at 
least  two  years  the  records  he  makes  of 
the  kind  described  in  §  1620.21(b)  which 
explain  the  basis  for  payment  of  any 
wage  differential  to  employees  of  the 
opposite  sex  in  the  same  establishment. 

§  1620.22  Recovery  of  wages  due; 
Injunctions;  penalties  for  willful  violations. 

(a)  Wages  withheld  in  violation  of  the 
Act  have  the  status  of  impaid  minimum 
wages  or  unpaid  overtime  compensation 
under  the  FLSA.  This  is  true  both  of  the 


additional  wages  required  by  the  Act  to 
be  paid  to  an  employee  to  meet  the 
equal  pay  standard,  and  of  any  wages 
that  the  employer  should  have  paid  an 
employee  whose  wages  he  reduced  in 
violation  of  the  Act  in  an  attempt  to 
equalize  his  or  her  pay  with  that  of  an 
employee  of  the  opposite  sex  performing 
equal  work,  on  jobs  subject  to  the  Act. 

(b)  The  following  methods  are 
provided  under  sections  16  and  17  of  the 
FLSA  for  recovery  of  unpaid  wages:  The 
Commission  may  supervise  payment  of 
the  back  wages  and  may  bring  suit  for 
back  pay  and  an  equal  amount  as 
liquidated  damages.  The  employee  may 
sue  for  back  pay  and  an  additional  sum, 
up  to  the  amoimt  of  back  pay,  as 
liquidated  damages,  plus  attorney’s  fees 
and  court  costs.  The  employee  may  not 
bring  suit  if  he  or  she  has  been  paid 
back  wages  in  full  under  supervision  of 
the  Commission,  or  if  the  Commission 
has  filed  suit  under  the  Act  to  collect  the 
wages  due  the  employee.  The 
Commission  may  also  obtain  a  court 
injunction  to  restrain  any  person  fit)m 
violating  the  law,  including  the  unlawful 
withholding  by  an  employer  of  proper 
compensation.  A  2-year  statute  of 
limitations  applies  to  the  recovery  of 
unpaid  wages,  except  that  an  action  on 
a  cause  of  action  arising  out  of  a  willful 
violation  may  be  commenced  within  3 
years  after  the  cause  of  action  accrued. 

(c)  Willful  violations  of  the  Act  may 
be  prosecuted  criminally  and  the 
violator  fined  up  to  $10,000.  A  second 
conviction  for  such  a  violation  may 
result  in  imprisonment. 

(d)  Violation  of  any  provision  of  the 
Act  by  any  person,  including  any  labor 
organization  or  agent  thereof,  is 
unlawful,  as  provided  in  section  15(a)  of 
the  FLSA.  Accordingly,  any  labor 
organization,  or  agent  thereof,  who 
violates  any  provision  of  the  Act  is 
subject  to  injunction  proceedings  in 
accordance  with  the  applicable 
provisions  of  section  17  of  the  FLSA. 

Any  such  labor  organization,  or  agent 
thereof,  who  willfully  violates  the 
provisions  of  section  15  is  liable  to  the 
penalties  set  forth  in  section  16(a)  of  the 
FLSA. 

§  1620.23  Rules  to  be  liberally  construed. 

(a)  These  rules  and  regulations  shall 
be  liberally  construed  to  effectuate  the 
purpose  and  provisions  of  this  Act  and 
any  other  Act  administered  by  the 
Commission. 

(b)  Any  person  claiming  to  be 
aggrieved  or  the  agent  for  such  person 
may  advise  the  Commission  of  the 
statute  or  statutes  under  which  he  or  she 
wishes  the  Commission  to  commence  its 
inquiry. 


(c)  Whenever  the  Commission  is 
investigating  a  charge  or  aUegation 
relating  to  a  possible  violation  of  one  of 
the  statutes  which  it  administers  and 
finds  a  violation  of  one  or  more  of  the 
other  statutes  which  it  administers,  the 
Commission  may  seek  to  remedy  such 
violation  in  accordance  with  the 
procedures  of  all  relevant  statutes. 

(FR  Doc.  n-isso  Filed  l-lO-Bl:  8:45  aa] 

BNJJNG  CODE  8670-08.81 


DEPARTMENT  OF  LABOR 

OccupatkMUri  Safety  and  Healtti 
Administration 

29  CFR  Part  1990 

identification,  Ciassification  and 
Reguiation  of  Potential  Occupatkmai 
Carcinogens;  Conforming  Deietions 

AGENCY:  Occupational  Safety  and 
Health  Administration,  Department  of 
Labor. 

ACnON:  Final  Rule. 

summary:  Deletions  are  made  to  the 
permanent  standard  for  the 
Identification.  Classification  and 
Regulation  of  Potential  Occupational 
Carcinogens  (“Cancer  Policy”  standard, 
45  FR  5002,  Jan.  22, 1980)  to  conform  it  to 
the  recent  Supreme  Court  decision  on 
OSHA’s  benzene  standard.  Industrial 
Union  Department,  AFL-CIO  v. 
American  Petroleum  Institute,  et  al.  65 
L  Ed.  2d  1010, 100  S.  Ct.  2844  (July  2. 
1980).  The  deletions  cany  out  the 
Court’s  interpretation  of  the 
Occupational  Safety  and  Health  Act  of 
1970  that  consideration  must  be  given  to 
the  significance  of  the  risk  in  the 
issuance  of  a  carcinogen  standard  and 
that  OSHA  must  consider  all  relevant 
evidence  in  making  these 
determinations. 

EFFECTIVE  DATE:  February  18, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  F.  Foster,  OSHA  Office  of 
PubUc  Affairs.  Room  N-3641.  U.S. 
Department  of  Labor.  Third  Street  and 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20210,  telephone  (202)  528-8151. 
SUPPLEMENTARY  information: 

1.  Introduction 

On  January  22, 1980,  the  Occuaptional 
Safety  and  Health  Administration 
published  a  final  standard  (29  CFR  Part 
1990)  for  the  Identification. 
Classification  and  Regulation  of 
Potential  Occupational  Carcinogens  (the 
“Cancer  Policy”)  at  45  FR  5002.  On  June 
27, 1980,  OSHA  issued  a  correction 
document  at  45  FR  43403.  The  Cancer 
Policy  included  scientific  policies. 
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regulatory  policies  and  procedures 
designed  to  lead  to  the  more  effective 
regulation  of  occupational  carcinogens. 
Among  the  regulatory  policies  was  the 
provision  that  exposures  to  Category  I 
Occupational  Carcinogens  be  reduced  to 
the  lowest  feasible  level  taking  into 
account  economic  and  technical 
considerations.  Limitations  on  the 
consideration  of  some  types  of  evidence 
already  considered  in  the  cancer  Policy 
were  also  included. 

On  July  2, 1980,  the  Supreme  Court 
issued  its  decision  on  the  OSHA 
benzene  standard.  Industrial  Union 
Department,  AFL-CIO  v.  American 
Petroleum  Institute  et  al.,  65  L.  Ed.  2d 
1010, 100  S.  Ct.  2844  (the  “benzene 
decision”  or  “I.U.D.  v.A.P.1.'').  The 
Court  held  that  OSHA  must  consider  the 
significance  of  the  risk  before  regulating 
toxic  substances  and  that  OSHA  had 
the  burden  of  demonstrating  the 
significance  of  the  risk. 

The  Cancer  Policy  shares  certain 
policies  with  the  benzene  standard. 

Therefore  to  conform  the  Cancer 
Policy  to  the  benzene  decision,  OSHA  is 
deleting  the  provisions  of  the  Cancer 
Policy  which  required  the  automatic 
setting  of  the  lowest  feasible  level  for 
Category  I  Potential  Carcinogens.  Also 
deleted  are  limitations  on  the  evidence 
which  OSHA  may  consider  in 
determining  the  exposure  limit  for 
carcinogens.  The  results  of  these 
deletions  are  that  in  setting  exposure 
limits  for  carcinogens  on  a  substance  by 
substance  basis,  OSHA  will  take  into 
account  significance  of  the  risk, 
feasibility,  ail  relevant  provisions  of  the 
Act,  court  interpretations,  all  relevant 
evidence,  prudent  occupational  health 
policy  and  its  experience  in  regulating 
toxic  substances.  No  automatic  setting 
of  exposures  at  the  lowest  feasible  level 
will  occur. 

Most  provisions  of  the  Cancer  Policy 
are  not  affected  by  the  benzene 
decision.  These  include  scientific 
policies,  priority  setting,  identification 
criteria  and  classification  criteria. 

OSHA  is,  of  course,  not  deleting  them 
and  they  remain  in  force. 

2.  OSHA’s  Cancer  Policy 

The  Cancer  Policy  preamble  discusses 
the  basis  for  the  policy  at  great  length. 
Very  briefly  occupational  carcinogens 
pose  a  serious  health  problem.  OSHA 
had  regulated  a  number  of  such 
chemicals,  (asbestos,  vinyl  chloride, 
coke  oven  emissions,  arsenic,  etc.),  but 
discovered  that  it  was  a  slow  process,  in 
part  because  it  was  necessary  to 
reevaluate  the  scientific  basis  for 
identifying  potential  human  carcinogens 
in  each  rulemaking.  Therefore  there 
were  a  significant  number  of  likely 


occupational  carcinogens  which  OSHA 
would  not  be  able  to  regulate  for  a 
substantial  period  of  time.  However, 
during  the  course  of  the  earlier 
rulemakings,  it  became  clear  that  there 
was  a  significant  body  of  well 
established  scientific  data  to  provide  the 
basis  for  identifying  and  regulating 
carcinogenic  substances. 

In  the  Cancer  Policy  proposal,  OSHA 
proposed  to  make  use  of  this  scientific 
data  and  its  regulatory  experience,  to 
lead  to  a  more  efficient  regulatory 
process  and  better  protection  for 
employees  exposed  to  carcinogens.  The 
proposal  was  intensively  and 
extensively  explored  in  a  10  week 
hearing  during  which  many  scientific 
and  policy  experts  testified,  and  literally 
hundreds  of  scientific  articles  were 
submitted.  That  record  and  the  final 
standard  are  analyzed  in  a  300  page 
Federal  Register  preamble. 

The  final  Cancer  Policy  modified  the 
proposal  in  a  number  of  ways  to  meet 
suggestions  and  criticism  made  in  the 
record  and  the  scientific  evidence.  The 
final  standard  includes  provisions  for 
setting  priorities  (see  §§  1990.131,  .132). 
There  are  provisions  to  amend  the 
policies  to  reflect  advances  in  science 
and  changes  in  policy  (see  §  §  1990.104 
and  .145). 

The  Cancer  Policy  sets  forth  scientific 
principles  for  the  identification  and 
classification  of  carcinogenic  chemicals. 
These  principles  are  primarily  stated  in 
§§  1990.111,  .112  and  .143.  They  deal 
with  the  relevance  of  animal  data  to 
humans,  the  appropriateness  of  high 
dose  testing,  the  relevance  of  various 
routes  of  exposure  to  the  chemical  in 
test  animals,  the  uses  and  abuses  of 
human  data,  the  relevance  of  benign 
tumors  in  test  animals,  and  other 
scientific  principles.  These  scientific 
principles  are  based  on  an  extensive 
scientific  record  and  are  analyzed  in 
depth  in  the  preamble. 

The  Cancer  Policy  treats  these 
scientific  policies  as  binding  on  the 
Agency  and  the  public.  Inconsistent 
evidence  may  not  be  considered,  unless 
it  is  substantial  and  new  and  forms  the 
basis  for  amending  the  Cancer  Policy 
(see  §  1990.145). 

The  Supreme  Court’s  benzene 
decision  is  fully  consistent  with  the 
aspects  of  the  Cancer  Policy  just 
discussed,  including  the  scientific 
principles  and  all  the  identification  and 
classification  provisions  of  the  Cancer 
Policy.  Therefore,  there  is  no  need  to 
change  any  of  these  provisions  of  the 
Cancer  Policy  based  on  the  benzene 
decision.  It  should  also  be  noted  that  all 
these  provisions  and  specifically  the 
identification  and  classification 
provisions  of  the  Cancer  Policy  are 


readily  severable  from  the  regulatory 
policies,  and  it  is  OSHA’s  intention  that 
they  be  considered  severable. 

3.  Conforming  Changes  to  Regulatory 
Sections 

The  following  paragraphs  discuss 
those  sections  of  the  Cancer  Policy  . 
standard  required  to  be  deleted  by  the 
Supreme  Court’s  decision  in  LU.D.  v. 
A.P.L  and  explain  why  the  Court’s 
decision  compels  the  changes  made. 

Section  1990.111(h) 

This  paragraph  states  that  for 
Category  I  Potential  Carcinogens, 
exposures  will  be  reduced  to  the  lowest 
feasible  level  primarily  through 
engineering  and  work  practice  controls. 
The  words  “to  the  lowest  feasible  level” 
are  deleted.  In  consequence  no  binding 
requirement  for  exposure  level  is 
included  in  the  Cancer  Policy  and  the 
level  will  be  set  on  a  substance  by 
substance  basis  taking  into  account  all 
relevant  evidence  and  statutory 
provisions.  Obviously  included  within 
this  would  be  consideration  of  the 
significance  of  the  risk  present  by  each 
substance. 

The  last  sentence  in  §  1990.111(h)  is 
deleted  to  avoid  the  inappropriate 
inference  that  the  significance  of  the  risk 
should  be  ignored.  However,  the  general 
scientific  principle  concerning 
thresholds  is  already  included  in 
§  1990.143(h)  and  it  remains  one  of  those 
principles  adopted  by  OSHA  based  on 
the  record  evidence  in  the  Cancer  Policy 
rulemaking. 

No  change  is  made  in  the  regulatory 
policy  of  primary  reliance  on 
engineering  and  work  practice  controls. 
That  policy  was  adopted  by  OSHA 
based  on  an  extensive  analysis  of  the 
record  (see  the  discussion  at  45  FR  5222) 
and  was  not  affected  by  the  Supreme 
Court’s  decision. 

Section  1990.111(i) 

This  paragraph  provided  that 
exposures  to  Category  II  Potential 
Carcinogens  “will  be  reduced  as 
appropriate  and  consistent  with  the 
statutory  requirements  on  a  case-by- 
case  basis.”  No  changes  are  needed, 
since  the  formulation  of  the  criterion  for 
setting  the  exposure  limit  is  “as 
appropriate  and  consistent  with 
statutory  requirements.”  the  existing 
language  therefore  automatically 
incorporates  the  Supreme  Court’s 
interpretation  in  LU.D.  v.  A.P.I.  and 
consideration  of  the  significance  of  the 
risk  becomes  an  issue. 

Section  1990.1110) 

This  paragraph  states  that  risk 
assessments  will  be  performed  based  on 


Federal  Register  /  Vol.  46,  No.  12  /  Monday,  January  19,  1981  /  Rules  and  Regulations 


4891 


the  available  data  utilizing  cautious  and 
prudent  assumptions  and  that  they  will 
depend  on  the  Secretary’s  judgment.  The 
last  sentence  has  been  deleted  to 
eliminate  the  possible  interpretation  that 
the  risk  assessments  would  depend 
solely  on  the  Secretary’s  judgment.  The 
assessment  of  risk  and  its  significance 
have  become  regulatory  issues  as  a 
result  of  the  Supreme  Court’s  decision. 

In  consequence,  determinations  by  the 
Secretary  are  to  be  based  on  the 
evidence  in  the  record  as  to  factual 
matters,  and  appropriate  reasonable 
policies. 

The  clause  that  “cautious  and  prudent 
assumptions’*  are  to  be  used  remains. 

The  Supreme  Court  held  this  was 
appropriate,  stating  that. 

So  long  as  they  are  supported  by  a  body  of 
reputable  scientiHc  thought,  the  agency  is 
free  to  use  conservative  assumptions  in 
interpreting  the  data  with  respect  to 
carcinogens,  risking  error  on  the  side  of  over 
protection,  rather  than  under-protection,  (slip, 
op.  p.  45) 

Section  1990.111(k) 

This  paragraph  provides  that  when 
suitable  substitutes  exists  for  a  use  of  a 
chemical,  a  no  occupational  exposure 
limit  should  be  set  for  that  use  to 
encourage  substitution.  Criteria  are  set 
for  the  determination  of  the  suitability  of 
substitutes  including  consideration  of 
"regulatory  requirements’’. 

That  terminology,  of  course, 
automatically  incorporates  into  the 
determination  of  suitability,  the 
regulatory  requirements  of  the  Supreme 
Court  that  OSHA  consider  the 
significance  of  the  risk.  Therefore  there 
is  no  need  to  change  the  language  of  the 
paragraph  to  conform  to  the  benzene 
decision.  OSHA,  before  it  encourages 
substitution,  must  consider  whether  the 
significance  of  the  risk  presented  by  the 
carcinogen  makes  it  appropriate  to 
encourage  substitution. 

Section  1990.142(a)(2)(iii) 

This  paragraph  provided  that 
exposure  limits  for  Category  1 
Carcinogens  be  set  at  the  lowest 
feasible  level  achieved  through 
engineering  and  work  practice  controls. 
For  the  reasons  stated  in  the  discussion 
of  §  1990.111(h],  the  deletion  of  the 
reference  to  the  lowest  feasible  level 
conforms  the  paragraph  to  I.U.D.  v. 
A.P.L  No  change  in  the  suitable 
substitute  language  is  required  because 
as  stated  in  the  discussion  of 
§  1990.111(k].  the  language  of  that 
section  automatically  incorporates  into 
the  suitability  determination  the 
significant  risk  question. 


Section  1990.142(b)(2) 

This  paragraph  stated  that  Category  I 
Potential  Carcinogens  automatically 
create  a  “grave  danger”  for  purposes  of 
determining  whether  an  Emergency 
Temporary  Standard  may  be  issued 
pursuant  to  section  6(c)  of  the  OSH  Act. 
(29  U.S.C.  655(c)).  The  Supreme  Court’s 
decision  interpreted  the  Act  to  require 
non-emergency  regulation  of 
carcinogens  to  be  based  on 
consideration  of  the  significance  of  the 
risk  as  well  as  qualitative  evidence  of 
their  carcinogenicity.  Clearly  then, 
qualitative  evidence  of  carcinogenicity 
must  be  accompanied  by  consideration 
of  the  gravity  of  the  danger  before  the 
issuance  of  an  ETS.  (See  si.  op.  p.  30,  n. 
45).  Therefore,  this  interpretation  of  the 
Court  requires  the  deletion  of 
§  1990.142(b)(2).  In  consequence,  the 
issuance  of  an  ETS  under  the  Cancer 
Policy  requires  that  the  agency 
determine  that  a  “grave  danger”  exists 
and  that  an  “emergency  standard  is 
necessary  to  protect  employees  from 
such  danger”  as  provided  by  §  6(c)  of 
the  Act.  Conforming  changes  in 
numeration  are  also  made. 

Section  1990.142(b)(3)(iii) 

(Renumbered  to  §  1990.142(b)(2)(iii)) 

This  section  provided  that  the 
exposure  limit  for  Emergency 
Temporary  Standards  shall  be  set  at  the 
lowest  feasible  level  through  any 
practical  combination  of  engineering 
and  work  practice  controls  and 
respiratory  protection.  The  deletion  of 
the  words  “set  as  low  as  feasible,” 
conforms  the  paragraph  to  I.U.D.  v. 

A.P.I.  for  the  same  reasons  specified  in 
the  discussion  of  §  1990.111(h). 

Section  1990.143 

This  section  sets  forth  scientific 
principles  to  be  utilized  in  the 
identification  of  carcinogenic  chemicals. 
'They  are  based  on  an  extensive 
scientific  record  including  review  of 
many  hundreds  of  scientific  articles, 
testimony  of  more  than  100  scientific 
witnesses  and  extensive  OSHA 
experience  in  earlier  rulemaking 
proceedings.  They  are  discussed  in  over 
200  pages  of  Federal  Register  preamble. 
The  agency  is  to  apply  these  principles 
unless  contrary  arguments  are  based  on 
substantial  new  evidence  not 
considered  by  the  agency,  substantial 
new  issues  (§  1990.145),  or  upon 
evidence  which  meets  certain  threshold 
criteria  (§  1990.144). 

The  Supreme  Court’s  decision  is 
consistent  with  OSHA's  recognizing 
scientific  principles  and  policies  based 
on  a  substantial  evidentiary  record. 
Several  Supreme  Court  cases  have 


recognized  the  appropriateness  of 
generic  policies  in  those  areas  so  that 
the  same  issues  need  not  be  constantly 
repeated. 

To  require  the  Comrussion  to  proceed  only 
on  a  case-by-case  basis  would  require  it,  so 
long  as  its  policy  outlawed  indefinite  price 
changing  provisions,  to  repeat  in  hearing  after 
hearing  its  conclusions  that  condemn  all  of 
them.  Ihere  would  be  a  vast  proliferation  of 
hearings  *  *  *.  We  see  no  reason  why  under 
the  statutory  scheme  the  process  of 
regulation  need  be  so  prolonged  and  so 
crippled.  [EP.C.  v.  Texaco,  377  U.S.  33, 112 
(1964).) 

See  also  United  States  v.  Storer 
Broadcasting,  351  U.S.  199  (1956)  and 
Weinberger  v.  Hynson,  412  U.S.  609 
(1973).  Therefore  these  scientific 
principles  remain  established  for  the 
identification  of  carcinogens  and  the 
language  of  the  introductory  paragraph 
of  the  section  indicates  that  Aeir 
purpose  is  for  the  identification  of 
carcinogens. 

However,  argtunents  based  on 
evidence  which  would  not  be  relevant 
for  identification  (such  as  the  dose 
levels  in  animal  testing)  could  be 
relevant  in  assessing  the  significance  of 
the  risk.  Since  §  1990.143  only  refers  to 
identification,  arguments  and  evidence 
inconsistent  with  the  principles  may  be 
introduced  and  considered  on  their 
merits  for  purposes  of  setting  exposure 
limits.  Therefore,  no  changes  are  made 
in  §  1990.143. 

Sectian  1990.144 

This  section  sets  minimum  quality 
standards  for  the  consideration  of 
certain  types  of  evidence  for  the 
identification,  classification  and 
regulation  of  carcinogens.  As  discussed 
in  regard  to  §  1990.143,  the  criteria  are 
based  on  an  extensive  scientific  record 
and  are  consistent  with  the  Supreme 
Court’s  decision  when  utilizing  the 
criteria  for  the  identification  and 
classification  of  carcinogens.  However, 
data  which  do  not  meet  those  criteria 
may  be  relevant  to  assessing  the 
significance  of  the  risk  pursuant  to  the 
Supreme  Court's  decision.  Therefore,  the 
word  “regulating”  is  deleted  finm  the 
third  line,  to  indicate  that  evidence  not 
meeting  the  quality  criteria  will 
nonetheless  be  considered  for  purposes 
of  assessing  the  significance  of  the  risk. 

Section  1990.146 

This  section  lists  the  issues  to  be 
considered  during  the  rulemaking 
proceeding  on  a  carcinogen.  Paragraph 
(h)  provides  for  the  consideration  of 
“issues  required  by  statute  or  executive 
order.”  The  precunble  discussion  at  45 
FR  5114  states  that  “this  issue 
recognizes  tfiat  future  court  decisions 
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interpreting  the  Act  and  amendments  to 
the  Act  may  require  OSHA  to  consider 
additional  issues”.  Clearly  then,  the 
issues  required  to  be  considered  by  the 
benzene  decision  such  as  the 
significance  of  the  risk  and  its 
assessment  become  germane  to  the 
proceeding.  Evidence  and  arguments  on 
each  issue  may  be  introduced  in  the 
proceeding  and  will  be  considered  by 
the  Secretary  in  his  decision. 

Paragraph  (i)  of  this  section  provided 
for  the  consideration  of  the  "lowest 
feasible  level  to  control  exposure  to 
Category  I  Potential 

Carcinogens  *  *  The  words  “lowest 
feasible"  are  deleted  to  conform  the 
paragraph  to  the  benzene  decision  for 
the  reasons  stated  in  the  discussion  of 
§  1990.111(h).  As  a  result  of  the  deletion 
all  evidence  and  arguments  as  to  the 
setting  of  exposure  levels  consistent 
with  the  statute  and  the  benzene 
decision  are  relevant. 

Sections  1990.151(c)  and. 152(c) 

Sections  1990.151  and  .152  are  the 
model  standards  for  permanent  and 
emergency  temporary  standards  setting 
forth  guidelines  for  monitoring,  exposure 
limit  format,  control  strategy,  medical 
protection,  housekeeping  and  other 
provisions.  Conforming  deletions  are 
made  by  striking  the  lowest  feasible 
terminology  fitim  the  time  weighted 
average  limit,  ceiling  limit,  eye  exposure 
limit  and  dermal  limit.  The  reasons  are 
explained  in  the  discussion  of 
§  1990.111(h).  The  suitable  substitutes 
provisions  automatically  pick  up  the 
significant  risk  requirements  of  I.U.D.  v. 
A.P.I.  as  discussed  above.  Certain  minor 
typographical  errors  are  also  corrected. 

5.  The  Process  for  Conforming  the 
Cancer  Policy  to  the  Benzene  Decision 

As  this  discussion  indicates,  the 
Supreme  Court’s  interpretation  of  the 
OSHA  Act  is  clear  and  the  deletions 
necessary  to  make  the  Cancer  Policy 
standard  consistent  with  the  Act  as 
interpreted  are  relatively  simple.  The 
deletions  merely  incorporate  the  law,  as 
stated  by  the  Supreme  Court,  into  the 
language  of  the  Cancer  Policy,  where  the 
Court  found  OSHA’s  policy  inconsistent 
with  the  OSHA  Act,  Indeed  the  Supreme 
Court’s  benzene  decision  has  already 
legally  nullified  those  sections  of  the 
Cancer  Policy  inconsistent  with  the 
decision,  and  these  changes  merely 
conform  the  regulations  to  the  law.  The 
agency  has  not  changed  any  of  the 
factual  determinations  and  has  not 
changed  any  policies  except  as  required 
by  the  Supreme  Court’s  holding  in 
interpreting  the  OSHA  Act. 

It  is  true  that  the  determination  of 
what  constitutes  significant  risk  and  the 


role  of  risk  assessment  in  making  these 
determinations  may  include  many 
difficult  policy  and  factual  questions. 
However,  the  agency,  by  these  changes, 
is  not  determining  those  policy  or 
factual  questions  or  setting  criteria  for 
those  determinations.  Rather,  those 
determinations  will  be  made  in  the 
regulatory  proceedings  on  specific 
substances. 

It  should  be  noted  that  the  Supreme 
Court  required  consideration  of  the 
significance  of  the  risk  including  risk 
assessments  when  they  could  be 
appropriately  performed.  The  Court 
stated  this  requirement  was  not  to  be  a 
"mathematical  straitjacket”;  “OSHA  is 
not  required  to  support  its  finding  that 
significant  risk  exists  with  anything 
approaching  scientific  certainty.”  'The 
agency  can  utilize  the  “best  available 
evidence”  and  “there  are  a  number  of 
ways  in  which  the  agency  can  make  a 
rational  judgment  about  the  relative 
significance  of  the  risks  *  *  *"  (si.  op. 
pp.  44,  45,  46).  Therefore,  when  data  are 
not  available  to  perform  a  formal 
quantitative  risk  assessment,  qualitative 
evidence,  expert  testimony  and  other 
evidence  may  be  appropriately  utilized 
to  base  a  determination  of  significance 
of  risk. 

OSHA  has  therefore  concluded  that 
notice  and  comment  is  unnecessary  in 
the  process  of  conforming  the  Cancer 
Policy  to  the  holding  of  the  Supreme 
Court  in  the  benzene  decision.  The 
deletions  of  certain  Cancer  Policy 
provisions  are  compelled  by  the 
Supreme  Court’s  benzene  decision.  'They 
concern  only  matters  of  law  and  they  do 
not  involve  the  reconsideration  of 
evidentiary  issues.  OSHA’s  decision 
would  be  neither  enhanced  nor  assisted 
by  the  receipt  of  evidence  on  the  issue 
of  what  changes  are  compelled. 

In  addition,  as  also  discussed  above, 
OSHA  recognized  when  it  issued  the 
Cancer  Policy  that  changes  in  the  issues 
considered  may  become  necessary 
because  of  changes  in  law  and  provided 
that  such  issues  would  be  automatically 
considered  without  the  need  to  amend 
the  Cancer  Policy.  Section  1990.146(h) 
provides  for  the  consideration  of  “any 
issues  required  by  statute  or  executive 
order.”  The  preamble  discussion  at  45 
FR  5214  states  that  “this  issue 
recognizes  that  future  court  decisions 
interpreting  the  Act  and  amendments  to 
the  Act  may  require  OSHA  to  consider 
additional  issues.”  The  requirement  for 
consideration  of  additional  issues 
required  by  court  decision  clearly 
implies  that  those  issues  become 
relevant  to  the  Secretary’s  decisions. 
Therefore  the  conforming  deletions  fi'om 
the  Cancer  Policy  merely  make  explicit 


the  issues  which  have  already  become 
relevant  to  the  Cancer  Policy  as  a  result 
of  the  Supreme  Court’s  decision. 

This  document  was  prepared  under 
the  direction  and  supervision  of  Eula 
Bingham,  Assistant  Secretary  of  Labor 
for  Occupational  Safety  and  Health. 

Accor^ngly,  pursuant  to  sections  4(b), 
6(b),  8(c)  and  8(g)  of  the  Occupational 
Safety  and  Health  Act  of  1970  (84  Stat. 
1592, 1593, 1599;  29  U.S.C.  653,  655,  657), 
the  Secretary  of  Labor’s  Order  8-76  (41 
FR  25059),  and  section  4  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  Part  1990,  of  Title  29,  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
as  set  forth  below. 

Signed  at  Washington,  D.C.  this  14th  day  of 
January,  1981.  This  amendment  is  effective  on 
February  18, 1981. 

Eula  Bingham, 

Assistant  Secretary  of  Labor. 

Part  1990  of  Title  29,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  Section  1990.111  is  amended  by 
revising  paragraphs  (h)  and  (j)  to  read  as 
follows: 

§  1990.1 1 1  General  statement  of 
regulatory  policy. 

***** 

(h)  Worker  exposure  to  Category  I 
Potential  Carcinogens  will  be  reduced 
primarily  through  the  use  of  engieering 
and  work  practice  controls. 
***** 

(j)  The  assessment  of  cancer  risk  to 
workers  resulting  from  exposure  to  a 
potential  occupational  carcinogen  will 
be  made  on  the  basis  of  available  data. 
Because  of  the  uncertainties  and  serious 
consequences  to  workers  if  the 
estimated  risk  is  understated,  cautious 
and  prudent  assumptions  will  be  utilized 
to  perform  risk  assessments. 
***** 

2.  Section  1990.142  is  amended  by 
revising  paragraph  (a)(2)(iii),  removing 
paragraph  (b)(2)  and  renumbering 
paragraph  (b)(3]  as  new  paragraph  (b)(2) 
and  by  revising  newly  redesignated 
paragraph  (b)(2)(iii)  as  follows: 

§  1990.142  Initiation  of  rulemaking. 
***** 

(a)  *  *  * 

(2)  *  *  * 

(iii)  The  permissible  exposure  limit 
shall  be  achieved  primarily  through 
engineering  and  work  practice  controls 
except  that  if  a  suitable  substitute  is 
available  for  one  or  more  uses  no 
occupational  exposure  shall  be 
permitted  for  those  uses. 
***** 

(b)  *  *  * 

(2)  *  *  ‘ 
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(iii)  The  permissible  exposure  limit 
shall  be  achieved  through  any 
practicable  combination  of  engineering 
controls,  work  practice  controls  and 
respiratory  protection. 

3.  Section  1990.144  is  amended  by 
revising  the  introductory  paragraph  as 
follows: 

§  1990.144  Criteria  for  consideration  of 
arguments  on  certain  issues. 

Arguments  on  the  following  issues 
will  be  considered  by  the  Secretary  in 
identifying  or  classifying  any  substance 
pursuant  to  this  Part,  if  evidence  for  the 
specific  substance  subject  to  the 
rulemaking  conforms  to  the  following 
criteria.  Such  arguments  and  evidence 
will  be  evaluated  based  upon  scientific 
and 'policy  judgments. 

*  «  *  *  * 

4.  Section  1990.146  is  amended  by 
revising  paragraph  (i)  as  follows: 

§  1990.146  Issues  to  be  considered  in  the 
rulemaking. 

***** 

(i)  The  determination  of  the  level  to 
control  exposures  to  Category  I 
Potential  Carcinogens  primarily  through 
the  use  of  engineering  and  work  practice 
controls  including  technological  and 
economic  considerations. 
***** 

5.  Section  1990.151  is  amended  by 
revising  paragraph  (c)  as  follows: 

§  1990.151  Model  standard  pursuant  to 
section  6(h)  of  the  Act 
***** 

(c)  Permissible  exposure  limits 
provisions.  (1)  Inhalation,  (i)  Time 
weighted  average  limit  (TWA).  Within 
(insert  appropriate  time  period)  of  the 
effective  date  of  this  section,  the 
employer  shall  assure  that  no  employee 
is  exposed  to  an  airborne  concentration 

of - in  excess  of:  (insert  appropriate 

exposure  limit  or  when  it  is  determined 
by  the  Secretary  that  there  are  available 
suitable  substitutes  for  uses  or  classes 
of  uses  that  are  less  hazardous  to 
humans,  the  proposal  shall  permit  no 
occupational  exposure)  as  an  eight  (8)- 
hour-time-weighted  average. 

(Where  the  Secretary  finds  that 

suitable  substitutes  for - may  exist, 

the  determination  of  the - level 

shall  include  consideration  of  the 
availability,  practicability,  relative 
degree  of  hazard,  and  economic 
consequences  of  the  substitutes.) 

(ii)  Ceiling  limit.  (If  appropriate.) 
Within  (insert  appropriate  time  period) 
of  the  effective  date  of  this  section,  the 
employer  shall  assure  that  no  employee 
is  exposed  to  an  airborne  concentration 

of - in  excess  of:  (insert  exposure 

limit)  as  averaged  over  any:  (insert 


appropriate  time  period)  during  the 
working  day. 

(2)  Dermal  and  eye  exposure.  (As 
'  appropriate.)  (i)  Within  (insert 
appropriate  time  period)  of  the  effective 
date  of  this  section,  the  employer  shall 

(If  eye  exposure  to - does  not  create 

a  risk  of  cancer,  insert  exposure  level  or 
criteria  which  will  prevent  other  adverse 

health  affects  of  eye  exposure  to - if 

any.  If  eye  exposure  creates  a  risk  of 
cancer,  insert  exposure  level  or  criteria 
which  represents  the  level  of  eye 
exposure  to - ). 

(ii)  Within  (insert  appropriate  time 
period)  of  the  effective  date  of  this 
section,  the  employer  shall  (If  skin 
exposure  to—— — does  not  create  a  risk 
of  cancer,  insert  exposure  level  or 
criteria  which  will  prevent  other  adverse 

health  effects  of  skin  exposure  to - 

if  any.  If  skin  exposure  creates  a  risk  of 
cancer,  insert  exposure  level  or  criteria 
which  represents  the  level  of  skin 
exposure  to  ). 

6.  Section  1990.152  is  amended  by 
revising  paragraph  (c)  as  follows: 

§  1990.151  Model  emergency  temporary 
standard  pursuant  to  section  6(c)  of  the 
Act 

***** 

(c)  Permissible  exposure  limits — (1) 
Inhalation,  (i)  Time-weighted  average 
limit  (TWA).  Within  (insert  appropriate 
time)  from  the  effective  date  of  this 
emergency  temporary  standard,  the 
employer  shall  assure  that  no  employee 
is  exposed  to  an  airborne  concentration 

of - in  excess  of:  (insert  appropriate 

exposure  limit  representing  a  level  that 
can  be  complied  with  immediately)  as 
an  eight  (8)-hour-time-weighted  average. 

(ii)  Ceiling  limit.  (If  appropriate.)  The 
employer  shall  assure  that  no  employee 
is  exposed  to  an  airborne  concentration 

of - in  excess  of:  (insert  appropriate 

exposure  limit  representing  a  level  that 
can  be  complied  with  immediately)  as 
averaged  over  any:  (insert  appropriate 
time  period)  during  the  working  day. 

(2)  Dermal  and  eye  exposure.  (As 
appropriate.) 

(i)  Within  (insert  appropriate  time 
period)  of  the  effective  date  of  this 
section,  the  employer  shall  (If  eye 
exposure  to — - — does  not  create  a  risk 
of  cancer,  insert  exposure  level  or 
criteria  which  will  prevent  other  adverse 

effects  of  eye  exposure  to - ,  if  any. 

If  eye  exposure  creates  a  risk  of  cancer, 
insert  exposure  level  or  criteria  which 
represent  the  level  of  eye  exposure 

to - .) 

(ii)  Within  (insert  appropriate  time 
period)  of  the  effective  date  of  this 
section,  the  employer  shall  (If  skin 
exposure  to — - — does  not  create  a  risk 
of  cancer,  insert  exposure  level  or 


criteria  which  will  prevent  other  adverse 

health  affects  of  skin  exposure  to - 

if  any.  If  skin  exposure  creates  a  risk  of 
cancer,  insert  exposure  level  or  criteria 
which  represents  the  level  of  skin 
exposure  to - ). 

(FR  Doc.  81-1944  FUed  1-16-81: 8:45  am) 

BILUNG  CODE  4S10-26-M 

PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2604 

Intent  to  Terminate;  Amendment 
Changing  Mailing  Address 

agency:  Pension  BeneHt  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  Plan  administrators  of 
terminating  defined  benefit  pension 
plans  covered  under  the  plan 
termination  insurance  program  of  Title 
rv  of  the  Employee  Retirement  Income 
Security  Act  of  1974  ("ERISA”)  must 
submit  to  the  Pension  Benefit  Guaranty 
Corporation  (“PB(JC”)  a  Notice  of  Intent 
to  Terminate  the  plan  at  least  10  days 
prior  to  the  proposed  date  of 
termination.  This  document  changes  the 
address  to  which  the  required  notice 
must  be  submitted.  The  new  address 
will  insure  a  more  timely  receipt  by  the 
PB(X!  of  these  notices. 

EFFECTIVE  DATE:  January  19, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Seals,  Deputy  Assistant 
funeral  Counsel,  Office  of  the  General 
Counsel,  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  N.W., 
Washington,  D.C.  20006,  202-254-4895. 
(This  is  not  a  toll-fi«e  number.) 
SUPPLEMENTARY  INFORMATION: 

Section  4041(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(“ERISA"),  29  U.S.C.  1341(a),  requires 
the  plan  administrator  of  a  terminating 
defined  benefit  pension  plan  covered 
under  the  plan  termination  insurance 
program  of  Title  IV  of  ERISA,  to  file 
with  the  Pension  Benefit  Guaranty 
Corporation  (“PBGC")  at  least  10  days 
prior  to  the  proposed  date  of 
termination,  a  notice  that  the  plan  is  to 
be  terminated.  The  PB(X!  Notice  of 
Intent  to  Terminate  regulation 
(“regulation”),  29  CFR  Part  2604, 
contains  a  Post  Office  Box  address  for 
receipt  of  those  notices. 

In  order  to  insure  timely  receipt  of  the 
notices,  the  PBCX^  has  discontinued  use 
of  the  Post  Office  Box  address  and  now 
requires  that  on  or  after  the  effective 
date  of  this  amendment,  all  Notices  of 
Intent  to  Terminate  covered  plans  must 
be  mailed  or  delivered  to  PB^’s  Office 
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of  Program  Operations,  Room  5300A, 
2020  K  Street,  N.W.,  Washington,  D.C. 
20006. 

Because  this  amendment  is  a  non¬ 
substantive  technical  change  to  the 
regulation  and  is  necessary  because  the 
PBGC  has  changed  its  mailing  address, 
the  PBGC  Hnds  that  notice  of  and  public 
comment  on  this  amendment  are 
impracticable  and  unnecessary. 
Moreover,  because  of  the  need  to  insure 
timely  receipt  of  the  statutory  Notice  of 
Intent  to  Terminate  a  covered  plan,  and 
because  no  adjustment  by  ongoing  plans 
is  required  by  this  amendment,  the 
PBGC  Bnds  ^at  good  cause  exists  for 
making  this  amendment  to  the  final 
regulation  effective  immediately. 

The  PBGC  has  determined  that  this 
amendment  to  the  Notice  of  Intent  to 
Terminate  regulation  is  not  “significant” 
under  the  criteria  prescribed  by 
Executive  Order  12044,  “Improving 
Government  Regulations,”  43  FR 12661 
(March  24, 1978),  and  the  PBGC's 
Statement  of  Policy  and  Procedures 
implementing  the  Order,  43  FR  58237 
(December  13, 1978).  The  reasons  for 
this  determination  are  that  this 
amendment  is  not  likely  to  engender 
substantial  public  interest  or 
controversy,  does  not  affect  another 
Federal  agency,  and  will  not  have  a 
major  economic  impact. 

In  consideration  of  the  fiyegoing.  Part 
2604  of  Chapter  XXVI  of  Title  29,  Code 
of  Federal  Regulations  is  hereby 
amended  by  revising  paragraph  (d)  of 
§  2604.3  to  read  as  follows: 

§  2604.3  Requirement  of  Notice. 

*  *  *  *  *  * 

(d)  Where  to  file.  A  Notice  or 
supplemental  information  required  to  be 
filed  with  the  PBGC  under  the 
provisions  of  this  part  may  be  sent  by 
mail  or  submitted  by  hand  to  the  Office 
of  Program  Operations,  Pension  Benefit 
Guaranty  Corporation,  Room  5300A, 

2020  K  Street,  N.W,,  Washington,  D.C. 
20006. 

*  *  «  *  * 

(Secs.  4002,  4041,  Pub.  L  93-406,  88  Stat.  1004, 
1020  (29  U.S.C.  1302, 1341)) 

Issued  at  Washington,  D.C.  this  12th  day  of 
January,  1981. 

Robert  E.  Nagle, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc.  81-1848  Filed  1-18-81: 8:45  am] 

MLUNG  CODE  7708-01-M 


29  CFR  Part  2652 

Allocating  Unfunded  Vested  Benefits 

agency:  Pension  Benefit  Guaranty 
Corporation. 


ACTION:  Interim  rule. 

summary:  This  interim  regulation 
prescribes  modifications  to  the  statutory 
methods  for  allocating  unfunded  vested 
benefits  in  determining  the  withdrawal 
liability  of  an  employer  that  withdraws 
fi'om  a  multiemployer  pension  plan 
covered  by  Title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  by  the  Multiemployer 
Pension  Plan  Amendments  Act  of  1980. 
These  modifications  may  be  adopted  by 
plan  amendment.  The  interim  regulation 
also  establishes  the  procedure  under 
which  the  plan  sponsor  of  a 
multiemployer  plan  may  submit  an 
alternative  allocation  method  to  the 
Pension  Benefit  Guaranty  Corporation 
for  approval. 

Multiemployer  plans  that  are  not 
amended  to  adopt  another  allocation 
method  must  use  the  presumptive 
method,  which  is  one  of  four  allocation 
methods  contained  in  the  Act.  Until 
October  1, 1983,  a  plan  may  adopt  one  of 
the  other  statutory  allocation  methods, 
with  or  without  any  of  the  modifications 
prescribed  in  this  regulation,  without 
PBGC  approval.  In  addition,  a  plan  may 
adopt  a  non-statutory  allocation  method 
subject  to  approval  by  PBGC. 
Amendments  adopted  before  February 
1, 1981  may  be  used  to  determine  the 
withdrawal  liability  of  all  employers 
that  withdraw  from  the  plan  both  before 
and  after  that  date.  Amendments 
adopted  after  January  31, 1981  may  not 
be  used  to  determine  liability  for  a 
complete  or  partial  withdrawal  which 
occurred  before  the  amendment  was 
adopted,  unless  the  employer  consents. 

The  effect  of  the  interim  regulation  is 
to  permit  plans  to  adopt  certain 
modifications  to  the  statutory  allocation 
methods  without  PBGC  approval,  and  to 
provide  procedures  for  obtaining 
PBGC’s  approval  of  non-statutory 
allocation  methods. 

EFFECTIVE  DATE:  January  19, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  A.  Hennessy,  Office  of  the 
Executive  Director,  Policy  and  Planning, 
Suite  7100,  2020  K  Street,  N.W., 
Washington,  D.C.  20006;  202-254-^856. 
SUPPLEMENTARY  INFORMATION:  The 
Multiemployer  Pension  Plan 
Amendments  Act  of  1980,  Pub.  L.  No.  96- 
364,  94  Stat.  1208,  (the  “Multiemployer 
Act”),  became  law  on  September  26, 

1980  and  amended  the  Employee 
Retirement  Income  Security  Act  of  1974. 
Under  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended 
(“ERISA”),  an  employer  that  withdraws 
from  a  multiemployer  plan  may  be  liable 
to  the  plan  for  a  portion  of  the  plan’s 
unfunded  vested  benefits.  The 


withdrawal  liability  rules  generally 
apply  to  withdrawals  after  April  28, 1980 
(May  2, 1979  for  certain  employers  in  the 
seagoing  industry). 

Determining  an  Employer’s  Withdrawal 
Liability 

The  plan  sponsor  of  a  multiemployer 
plan  must  make  a  determination  as  to 
the  withdrawal  liability  of  each 
employer  that  withdraws  from  a 
multiemployer  plan  after  April  28, 1980. 

In  calculating  an  employer’s  withdrawal 
liability,  the  plan  sponsor  first  allocates 
to  the  withdrawing  employer  a  portion 
of  the  plan’s  unfunded  vested  benefits. 
The  amount  of  a  plan’s  unfunded  vested 
benefits  is  determined  by  subtracting 
the  value  of  plan  assets  from  the  value 
of  all  nonforfeitable  benefits. 

Section  4211  of  ERISA  prescribes  four 
methods  for  determining  an  employer’s 
allocable  share  of  the  plan’s  unfunded 
vested  benefits:  the  presumptive 
method,  the  modified  presumptive 
method,  the  roIling-5  method  and  the 
direct  attribution  method.  In  addition, 
the  Pension  Benefit  Guaranty 
Corporation  (“PBGC”)  may  prescribe 
modifications  to  these  me^ods  or 
approve  other  alternative  allocation 
methods.  Any  multiemployer  plan  thait  is 
not  amended  to  adopt  an  alternative 
method  is  required  under  the  statute  to 
allocate  unfunded  vested  benefits  using 
the  presumptive  method. 

Under  section  4214  of  ERISA,  plan 
amendments  adopted  before  February  1, 
1981,  may  be  applied  to  all  withdrawals 
occurring  after  April  28, 1980.  Plan 
amendments  adopted  after  January  31, 
1981  may  not  be  applied  to  determine  an 
employer’s  withdrawal  liability  for  a 
withdrawal  before  adoption  of  the 
amendment  without  that  employer’s 
consent. 

The  presumptive  method  may  not  be  a 
suitable  allocation  method  for  all  plans. 
For  this  reason.  Congress  provided  three 
statutory  alternatives,  set  forth  in 
section  4211(c)(2),  (3)  and  (4),  which  may 
be  adopted  by  plans  without  PBGC 
approval.  Congress  recognized, 
however,  that  some  plans  may  not  have 
adequate  records  to  perform  the 
computations  necessary  under  the 
statutory  methods,  and  that  such 
computations  may  involve  unreasonable 
administrative  burdens.  Sections 
4211(c)(2)(D)  and  (c)(5)(D)  authorize  the 
PBGC  to  prescribe  by  regulation  various 
adjustments  to  the  statutory  allocation 
rules  that  a  plan  may  adopt  without 
seeking  approval  from  PBGC.  In 
addition,  section  4211(c)(5)(A)  permits 
plans  to  adopt  other  alternative  ^ 
allocations  subject  to  the  approval  of 
PBGC. 
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Under  section  4220(a]  of  ERISA,  no 
plan  amendments  relating  to  withdrawal 
liability  may  be  adopted  more  than  36 
months  after  enactment  of  the 
Multiemployer  Act  without  PBGC 
approval.  Section  2652.5(a]  and  (b)  of 
this  regulation  permits  plans  to  adopt 
specified  amendments  without  PBGC 
approval  at  any  time  before  October  1, 
1983  (36  whole  calendar  months  after 
enactment). 

Subpart  B  of  this  interim  regulation 
(§§  2652.5-2652.7]  prescribes 
adjustments  to  the  statutory  methods 
that  may  be  adopted  without  PBGC 
approval  prior  to  October  1, 1983.  These 
modifications  can  be  adopted  only  by 
plan  amendment.  Subpart  C  of  the 
interim  regulation  (§§  2652.11-2652.16} 
establishes  a  procedure  under  which 
plan  sponsors  may  submit  other 
alternative  allocation  methods  for  PBGC 
approval.  These  other  alternative 
allocation  methods  must  be  adopted  by 
plan  amendment  before  submission  to 
PBGC  for  approval.  A  plan  amendment 
adopted  before  February  1, 1981  may  be 
applied  to  all  withdrawals  after  April  28, 
1980,  even  though  PBGC’s  approval  is 
not  received  before  February  1. 

Modifications  to  the  Presumptive, 
Modified  Presumptive  and  Rollmg*5 
Methods 

Under  the  presumptive  method,  a 
withdrawing  employer’s  liability 
consists  of  three  elements.  The  first 
element  is  the  unfunded  vested  benefits 
under  the  plan  for  the  last  plan  year 
ending  before  April  29, 1980  ("the  plan’s 
pre-1980  liability’’).  'The  second  element 
is  the  change  in  unfunded  vested 
benefits  for  plan  years  ending  on  or 
after  April  29, 1980,  in  which  the 
employer  was  obligated  to  contribute 
under  the  plan.  The  third  element  is  a 
share  of  the  liabilities  that  became 
uncollectible  in  that  plan  year  as  a 
result  of  the  insolvency  of  previously 
withdrawn  employers  or  as  a  result  of 
statutory  provisions,  such  as  the  de 
minimis  rule  of  section  4209,  that  relieve 
withdrawn  employers  of  all  or  a  portion 
of  their  withdrawal  liability. 

The  withdrawing  employer’s  share  of 
each  element  of  liability  is  based  on  its 
proportion  of  contributions  to  the  plan 
during  the  five  year  plan  years 
preceding  the  plan  year  in  which  the 
element  arose.  In  determining  the 
employer’s  share  of  the  plan’s  pre-1980 
liability,  the  plan’s  pre-1980  liability  is 
multiplied  by  a  fraction  (“the  pre-1980 
fraction’’),  the  numerator  of  which  is  the 
employer’s  total  required  contributions 
to  the  plan  for  the  five  plan  years  ending 
before  April  29, 1980,  and  the 
denominator  of  which  is  the  total 
contributions  received  from  all 


employers  for  the  same  period 
(excluding  contributions  of  employers 
that  withdrew  before  April  29, 1980). 

The  employer’s  shares  of  the  annual 
change  in  unfunded  vested  benefits  and 
of  the  amounts  that  became 
uncollectible  during  a  plan  year  ending 
after  April  28, 1980  are  determined  by  a 
similar  fraction  using  contributions  over 
a  five-plan-year  period  (“the  annual 
fraction’’). 

Under  the  modified  presumptive 
method,  the  employer’s  share  of  the 
plan’s  pre-1980  liability  is  allocated 
using  the  same  pre-1980  fraction  as 
under  the  presumptive  method.  For  plan 
years  ending  after  April  29, 1980, 
however,  the  plan  sponsor  determines 
the  change  in  unfunded  vested  benefits 
from  the  date  for  determining  the  pre- 
1980  liability  (the  last  day  of  the  last 
plan  year  ending  before  April  29, 1980) 
to  the  end  of  the  plan  year  preceding 
withdrawal,  rather  than  determining  a 
separate  change  for  each  plan  year  as 
imder  the  presumptive  method.  The 
employer’s  share  of  this  post-1980 
liability  is  determined  using  a  fraction 
(“the  post-1980  fraction’’),  the  numerator 
of  which  is  the  employer’s  total  required 
contributions  for  the  five  plan  years 
preceding  the  employer’s  with^awal, 
and  the  denominator  of  which  includes 
the  contributions  made  by  all  employers 
for  the  same  period  (excluding 
contributions  of  employers  who 
withdrew  during  that  period). 

Under  the  rolling-5  method,  a  share  of 
the  plan’s  unfunded  vested  benefits  as 
of  the  end  of  the  plan  year  preceding 
withdrawal  is  allocated  to  the  employer 
using  the  same  post-1980  fi'action  as 
under  the  modified  presumptive  rule. 

The  plan’s  pre-1980  liabilities  are  not 
separately  allocated  to  pre-1980 
employers  under  this  method. 

Sections  4211(c)(2)(D)  and  (c)(5)(D) 
permit  the  PBGC  to  prescribe 
adjustments  for  the  denominators  of  any 
fractions  “to  ease  administrative 
burdens  of  plan  sponsors  in  calculating 
such  denominators.’’  Each  denominator 
in  the  first  three  statutory  methods  is 
based  on  “the  sum  of  all  contributions 
made”  or  “total  amount  contributed"  for 
a  period  of  five  plan  years.  As  indicated 
in  §  2652.6(a]  of  this  interim  regulation, 
this  means  the  amount  considered 
contributed  to  the  plan  for  those  plan 
years  for  purposes  of  the  minimum 
funding  standard  of  section  412  of  the 
Internal  Revenue  Code.*  Plans  are 

‘The  denominator  of  the  post-1980  fraction  used 
in  the  modifled  presumptive  and  rolling-5  methods 
includes  certain  delinquent  contributions.  If  these 
delinquent  contributions  have  already  been 
included  for  purposes  of  the  minimum  funding 
standard,  they  should  not  be  added  again  in 
determining  the  denominator. 


currently  required  to  report  this  figure 
on  Schedule  B  of  the  Form  5500.  For  plan 
years  in  which  the  plan  was  not  subject 
to  the  minimum  fimding  requirements  of 
ERISA,  plans  should  use  the  amount 
reported  on  line  14(c]  of  the  Form  5500. 
For  plan  years  occurring  before  the 
Form  5500  was  required,  plans  should 
use  the  total  contribution  figure  reported 
to  the  Internal  Revenue  Service  or  the 
Department  of  Labor  on  predecessor 
forms  to  the  Form  5500. 

Under  section  412(c)(10)  of  the 
Internal  Revenue  Code  and  Treasury 
Regulation  $  11.412(c)-12.  certain 
contributions  for  a  plan  year  made 
within  8Vi  months  after  the  end  of  the 
plan  year  may  be  treated  as  made  for 
that  plan  year,  Plans  that  treat  such 
contributions  received  during  this  8V^- 
month  period  as  contributions  for  the 
prior  year  for  funding  purposes  may  not 
want  to  delay  that  long  in  assessing 
withdrawal  liability.  Section  2652.6(b)  of 
this  regulation  provides,  therefore,  that 
plan  sponsors  may  amend  their  plans  to 
provide  that  the  denominator  of  each  of 
the  fractions  under  any  of  the  three 
methods  will  be  based  on  (1) 
contributions  actually  received  during 
the  plan  year,  or  (2)  contributions 
actually  received  during  the  plan  year 
and  contributions  received  after  the 
close  of  the  plan  year  within  a  specified 
period,  whidi  may  not  be  longer  than 
the  period  described  in  section 
412(c)(10)  of  the  Internal  Revenue  Code 
and  the  regulations  thereunder,  or  (3) 
contributions  actually  received  during 
the  plan  year  and  contributions  accrued 
during  the  plan  year  and  received  after 
the  close  of  the  plan  year  within  a 
specified  period,  as  described  in  (2).  If 
the  8V^-month  period  currently 
permitted  under  the  Treasury 
regulations  is  changed,  the  maximum 
period  allowed  under  this  regulation  is 
automatically  adjusted  to  the  new 
funding  period,  ^cept  as  noted  below, 
no  contribution  may  be  counted  for 
more  than  one  plan  year. 

Plans  are  currently  required  to  report 
contributions  on  a  month-by-month 
basis  on  Schedule  B  of  the  Form  5500. 
Therefore,  adoption  of  one  of  these 
modifications  will  not  require  additional 
record-keeping.  However,  some  plans 
may  wish  to  allocate  pre-1980  liabilities 
using  the  total  contributions  reported  on 
line  14(c)  of  the  Form  5500  for  the  five 
years  ending  before  April  29, 1980,  while 
adopting  a  different  period  for  allocating 
post-1980  liabilities.  Section  2652.6  of 
this  interim  regulation  permits  plans  to 
do  so,  even  if  the  plan  was  subject  to  the 
minimum  funding  standard  for  some  of 
those  years. 
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Excluding  Contributions  of  Withdrawn 
Employers 

As  discussed  above,  under  the 
presumptive,  modified  presumptive  and 
rolling-5  methods,  contributions  of 
employers  that  have  previously 
withdrawn  must  be  excluded  from  all 
denominators  in  the  allocatio’'t  h'action. 
Thus,  contributions  of  employers  that 
withdrew  before  April  29, 1980  must  be 
excluded  from  all  fractions.  In  addition, 
contributions  of  certain  employers  that 
withdraw  after  April  28, 1980  must  be 
excluded  from  the  annual  fractions 
under  the  presumptive  method  and  from 
the  post-1980  fraction  under  the 
modified  presumptive  and  roIling-5 
methods.  Specifically,  plans  must 
exclude  contributions  of  all  employers 
that  have  ceased  to  contribute  to  the 
plan  or  ceased  covered  operations,  even 
if  those  employers  have  no  liability  to 
the  plan,  unless  the  employer’s 
obligation  to  contribute  is  assumed  by  a 
successor  employer.  Therefore,  plans 
required  to  use  a  narrower  definition  of 
complete  withdrawal  (under  the  building 
and  contruction  industry  rule  cf  section 
4203(b]  of  ERISA,  for  example]  must 
exclude  contributions  of  employers  who 
have  ceased  to  contribute  or  ceased 
covered  operations,  even  if  those 
employers  have  not  withdrawn  in  a 
“complete  withdrawal”  under  the 
narrower  deHnition. 

Plans  with  many  employers  may  Hnd 
it  costly  to  maintain  records  on  all 
previously  withdrawn  employers.  For 
years  prior  to  1980,  plans  may  lack 
adequate  records  to  determine  which 
employers  had  withdrawn  and  the 
amount  of  their  contributions.  Therefore, 
§  2652.6(c)  of  this  interim  regulation 
permits  a  plan  to  modify,  by  amendment 
to  the  plan,  the  denominators  in  the  first 
three  statutory  allocation  methods  to 
exclude  fewer  than  all  employers  that 
have  ceased  to  contribute  to  the  plan. 
Instead  of  excluding  all  employers  that 
have  left  the  plan,  where  required  by 
any  of  the  fractions,  the  plan  may 
provide  that  only  contributions  of 
significant  employers  that  have  left  the 
plan  shall  be  excluded  from  the 
denominator.  “SigniHcant  withdrawn 
employer”  is  defined  in  §  2652.6(c)(2)  as 
an  employer  to  whom  the  plan  has  sent 
a  notice  of  withdrawal  liability  or  any 
other  withdrawn  employer  required  to 
contribute  the  lesser  of  $250,000  or  1%  of 
total  contributions  for  any  plan  year 
included  in  the  denominator.  Any  plan 
amendment  adopting  this  modification 
must  use  this  definition  of  “significant 
withdrawn  employer”.  If  a  group  of 
employers  (such  as  members  of  a  trade 
association]  withdraws  in  the  same  year 
in  a  concerted  withdrawal,  as  defined  in 


§  2652.6(c)(3),  and  the  group’s 
contributions  equal  or  exceed  the  1%  or 
$250,000  limit  for  any  plan  year  included 
in  the  denominator,  all  contributions 
made  by  members  of  the  group  must  be 
excluded  under  this  modification. 

Direct  Attribution  Method 

Under  the  direct  attribution  method 
(the  fourth  statutory  allocation  method], 
an  employer  is  allocated  (1)  the  share  of 
unfunded  vested  benefits  attributable  to 
participants’  service  with  the  employer 
and  (2)  a  share  of  the  plan’s 
imattributable  liabilities.  The  plan’s 
unattributable  liabilities  should  be 
allocated  to  employers  in  proportion  to 
each  employer’s  share  of  the  plan’s 
attributable  liabilities.  However,  section 
4211  (c)  (4)  (F)  of  the  Act,  which 
describes  the  allocation  of 
unattributable  liabilities,  contains  a 
typographical  error.  In  the  phrase  “as 
the  amount  determined  under 
subparagraph  (C)  for  the  employer  bears 
to  the  sum  of  the  amounts  determined 
under  subparagraph  (C)  for  all 
employers  under  the  plan”,  the  reference 
to  subparagraph  (C)  is  meaningless. 
Therefore,  §  2652.7(a)  of  the  interim 
regulation  provides  that  plans  adopting 
the  direct  attribution  method  should 
substitute'  “subparagraph  (B)”  for 
“subparagraph  (C)”  in  both  places  that  it 
appears  in  section  4211(c)  (4)  (F). 

As  an  alternative,  §  2652.7(b]  of  this 
interim  regulation  permits  a  plan 
adopting  the  direct  attribution  method  to 
allocate  unattributable  liabilities  on  the 
basis  of  the  employer’s  share  of 
contributions  over  a  period  of  plan 
years.  The  fraction  set  forth  in 
§  2652.7(b)  is  based  on  the  fraction  used 
in  the  rolling-5  method  to  allocate  all 
unfunded  vested  benefits  under  section 
4211(c)  (3)  (B)  of  ERISA.  The  plan  may 
choose  any  period  of  years  not  less  than 
5  plan  years.  This  period  may  be  stated 
as  a  fixed  number  of  years  (such  as  5), 
or  as  all  plan  years  afier  a  certain  date 
(for  example,  all  plan  years  since 
adoption  of  the  plan). 

Combining  Modifications 

Combinations  of  the  modifications  set 
forth  in  this  interim  regulation  may  be 
adopted  without  PBGC  approval.  For 
example,  a  plan  that  adopts  the 
denominators  set  forth  in  §  2652.6(d) 
may  define  contributions  made  for  a 
plan  year  in  accordance  with  one  of  the 
modifications  set  forth  in  §  2652.6(b]. 
Similarly,  a  plan  that  adopts  the  direct 
attribution  method  as  modified  by 
§  2652.7(b)  may  further  modify  the 
fiaction  described  in  §  2652.7(b]  using 
any  modification  permitted  under 
§  2652.6(b)  or  (c). 


Alternative  Methods  for  Allocating 
Unfunded  Vested  Benefits 

Section  4211(c)(5)  (A)  of  ERISA 
provides  that  a  multiemployer  plan  may 
adopt  by  plan  amendment  alternative 
methods  for  allocating  unfunded  vested 
benefits.  However,  any  such  alternative 
method  is  subject  to  PBGC  approval 
based  on  a  determination  that  use  of  the 
alternative  method  would  not 
“significantly  increase”  the  risk  of 
financial  loss  to  plan  participants, 
beneficiaries  or  the  PBGC. 

The  PBGC  recognizes  that  use  of  the 
allocation  methods  described  in  section 
4211  of  ERISA  may  be  administratively 
cumbersome  for  some  multiemployer 
plans,  and  that  a  literal  application  of 
the  statutory  allocation  rules  could 
result  in  an  inequitable  allocation  in 
some  cases.  PBGC  anticipates  that  the 
procedures  described  herein  will  enable 
such  plans  to  develop  and  obtain  PBGC 
approval  of  allocation  rules  which  meet 
their  particular  needs  and 
circumstances. 

Section  2652.11  of  the  interim 
regulation  prescribes  the  procedure 
under  which  multiemployer  plans  may 
seek  approval  of  an  alternative 
allocation  method  from  the  PBGC. 

Under  the  interim  regulation,  all 
requests  for  approval  must  be  in  writing, 
and  must  be  filed  with  the  PBGC. 

Section  2652.13(a)  provides  that 
generally  a  request  must  be  filed  with 
PBGC  as  soon  as  practicable  after 
adoption  of  the  amendment.  However, 
for  amendments  adopted  prior  to 
February  1,  the  request  for  approval 
must  be  submitted  on  or  before  March 
16, 1981.  This  deadline  is  included 
because  of  the  importance  of 
ascertaining  what  allocation  method 
will  be  used  to  determine  the 
withdrawal  liability  of  employers  who 
withdrew  from  a  plan  after  April  28, 

1980  and  before  the  adoption  of  the 
alternative  allocation  method.  A  method 
submitted  for  approval  must  actually 
have  been  adopted  by  a  plan;  PBGC  will 
not  consider  requests  for  approval  of 
proposed  allocation  methods. 

Plan  sponsors  should  note  that  there 
are  restrictions  on  the  implementation  of 
an  amendment  adopting  an  alternative 
allocation  method  prior  to  approval  of 
the  method  by  the  PBGC.  A  plan 
amendment  adopting  an  alternative 
method  may  provide  that  the  method 
shall  be  applied  against  any  employer 
that  withdraws  from  the  plan  after  the 
date  the  amendment  is  adopted.  Section 
2652.11  of  the  interim  regulation 
provides  that  the  plan  may  use  the 
method  as  a  basis  for  calculating  an 
employer’s  withdrawal  liability  prior  to 
obtaining  PBGC’s  approval  of  the 
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method.  However,  until  the  PBGC 
actually  approves  the  method,  the  plan 
may  issue  a  demand  for  withdrawal 
liability  piu'suant  to  section  4219  of  the 
Act  only  for  the  lesser  of  (1)  the  amoimt 
calculated  under  the  alternative  method 
or  (2)  the  amount  calculated  under  the 
allocation  method  that  would  have  to  be 
used  by  the  plan  if  the  alternative 
method  is  not  approved  by  PBGC.  Once 
the  alternative  method  has  been 
approved  by  the  PBGC,  the  plan  may 
adjust  the  amount  demanded  from  the 
withdrawn  employer. 

Section  2652.11(c)  of  the  interim 
regulation  contains  a  special  rule 
concerning  the  effective  date  of  plan 
amendments  adopted  on  or  before 
January  31, 1981.  Section  4214  of  ERISA 
provides  that  an  alternative  allocation 
method  that  is  adopted  on  or  before 
January  31, 1981  may,  if  the  PBGC 
approves  the  method,  be  applied  to 
employers  that  withdrew  before  the  date 
the  method  was  adopted.  However,  that 
section  does  not  require  that  the  PBGC 
approve  such  an  amendment  before 
February  1, 1981.  Accordingly, 

§  2652.11(c]  of  the  interim  regulation 
specifies  that  an  alternative  method  that 
was  adopted  on  or  before  January  31, 
1981  may  be  applied  to  all  employers 
withdrawing  before  that  date,  even 
though  PBGC  approval  does  not  occur 
until  after  January  31, 1981. 

Section  2652.12  of  the  interim 
regulation  contains  a  separate  rule 
applicable  to  plans  which  are  primarily 
composed  of  employees  in  the  building 
and  construction  industry.  Such  plans 
are  required  to  use  the  presumptive 
method  to  allocate  unfunded  vested 
beneHts  to  construction  industry 
employers.  However,  section  4211(c)(1) 
of  ERISA  provides  that  a  construction 
industry  plan  may,  to  the  extent 
provided  by  PBGC  regulations,  adopt  a 
different  allocation  method  for  non¬ 
construction  industry  employers  who 
contribute  to  the  plan.  Under  §  2652.12 
of  the  interim  regulation,  a  construction 
industry  plan  may  adopt  a  different  rule 
for  non-construction  employers.  Use  of 
any  such  method,  including  an 
allocation  method  described  in  section 
4211  of  ERISA,  is  subject  to  PBGC 
approval.  However,  a  construction 
industry  plan  may  adopt  the 
modifications  to  the  presumptive  rule 
set  forth  in  §  2652.6  without  PBGC 
approval. 

As  noted  above,  the  PBGC  will 
approve  an  alternative  allocation 
method  only  if  it  determines  that  use  of 
the  alternative  method  does  not 
significantly  increase  the  risk  of 
financial  loss  to  plan  participants  or  the 
PBGC.  In  general,  an  alternative  method 


will  not  significantly  increase  the  risk  of 
financial  loss  if  the  method  satisfies 
three  conditions.  First,  the  method  must 
allocate  a  plan’s  total  unfunded  vested 
benefits,  on  both  a  current  and 
prospective  basis,  to  the  same  extent  as 
any  of  the  statutory  allocation  methods. 
The  statutory  methods  provide  a  basis 
for  allocating  substantially  all  of  a 
plan's  unfunded  vested  benefits  among 
employers.  Therefore,  a  method  that 
satisfies  this  test  ensures  that 
withdrawing  employers  will  not  avoid 
their  obligation  to  fund  a  share  of  the 
plan’s  liability  for  unfunded  vested 
benefits. 

Second,  the  alternative  method  must 
calculate  the  amount  allocated  to  an 
employer  either  on  the  basis  of  that 
employer’s  share  of  total  contributions 
to  the  plan  over  a  specified  period,  or  on 
the  basis  of  the  plan  benefits 
attributable  to  employees  of  that 
employer.  This  test  is  designed  to  ensime 
that  an  alternative  method  is  not  used  to 
shift  plan  liabilities  in  order  to  penalize 
certain  employers  or  to  increase  the 
burdens  on  the  insurance  system.  An 
allocation  method  that  does  shift 
liability  in  this  manner  might  create 
incentives  for  favored  employers  to 
withdraw.  An  allocation  method  that 
allocates  plan  liabilities  on  the  basis  of 
contributions  or  benefits  is  neutral,  and 
ensures  that  withdrawal  liability  will  be 
allocated  on  the  same  basis  as  under 
one  of  the  statutory  methods. 

Finally,  the  alternative  method  must 
provide  a  procedure  for  fully  allocating 
amoimts  of  imcollectible  employer 
withdrawal  liability  among  other 
employers.  This  is  necessary  to  protect 
plans  from  being  saddled  with  unfunded 
liabilities  when  withdrawn  employers 
are  unable  to  pay  their  withdrawal 
liability  because  of  bankruptcy  or 
insolvency. 

In  order  to  ascertain  whether  an 
allocation  method  meets  these  three 
conditions,  the  PBGC  must  be  able  to 
examine  the  application  of  the 
alternative  method.  Consequently, 

§  2652.13(d)(6)  of  the  interim  regulation 
requires  that  a  request  for  approval  of 
an  alternative  method  contain  an 
example  demonstrating  the  application 
of  the  method  in  various  circumstances. 

This  requirement  may  be  satisfied  in 
one  of  two  ways,  set  forth  in  §§  2652.14 
and  2652.15  of  the  interim  regulation. 
Under  §  2652.14,  a  plan  may 
demonstrate  how  the  alternative  method 
would  allocate  imfunded  vested  benefits 
among  employers  contributing  to  the 
plan.  The  example  must  also  show  how 
the  method  would  allocate  unfunded 
vested  benefits  to  an  employer  that 
enters  the  plan  after  the  method  is 
adopted.  In  order  to  satisfy  this 


requirement,  the  plan  must  posit  the 
entry  of  a  hypothetical  employer  in  the 
third  plan  year  after  the  method  is 
adopted.  In  addition,  the  plan  must 
demonstrate  the  treatment  of 
outstanding  claims  for  withdrawal 
liability  against  all  employers  who 
withdrew  before  the  method  was 
adopted.  The  plan  will  satisfy  this 
requirement  by  showing  the  amount  of 
each  withdrawn  employer’s  annual 
vnthdrawal  liability  payment  and,  for 
each  of  the  five  plan  years,  the  impaid 
balance  of  the  employer’s  liability, 
assuming  that  the  employer  makes  each 
required  annual  payment.  The  plan  must 
also  demonstrate  the  treatment  of  a 
liability  claim  against  an  employer  that 
is  hypothesized  to  withdraw  fitim  the 
plan  in  the  third  plan  year  after  the 
method  was  adopted.  Any  employer 
who  would  have  withdrawal  liability 
[e.g.,  who  not  qualify  for  total  relief 
under  the  de  minimis  rule  of  section 
4209  of  ERISA)  may  be  selected  to 
illustrate  this  example.  Finally,  for 
purposes  of  the  required  example  the 
plan  should  assume  that  no  employer 
qualifies  for  relief  under  the  so-called 
“free  look’’  rule  of  section  4210  of 
ERISA. 

Alternatively,  under  §  2652.15,  the 
plan  may  submit  an  example  showing 
the  operation  of  the  alternative  method 
on  a  group  of  hypothetical  employers 
who  contribute  to  a  hypothetical  plan. 
The  interim  regulation  provides  that  the 
hypothetical  plan  must  have  specific 
characteristics,  which  are  enumerated  in 
§  2652.15(b).  For  example,  the 
hypothetical  plan  must  contain  at  least 
five  employers,  and  at  least  one  of  the 
employers  must  make  over  20%  of  the 
contributions  under  the  plan.  The 
example  must  demonstrate,  among  other 
things,  how  the  method  allocates 
unfunded  benefits  to  an  employer  that 
withdraws  from  the  plan  in  the  third 
year  after  the  method  is  adopted,  and 
how  benefits  are  allocated  to  another 
employer  that  enters  the  plan  that  same 
year  and  subsequently  withdraws. 
Finally,  the  example  must  demonstrate 
the  treatment  of  outstanding  claims  for 
withdrawal  liability  against  two 
employers,  one  of  whom  withdrew  from 
the  plan  before  the  method  was 
adopted,  and  one  who  withdrew  three 
years  after  the  method  is  adopted. 

Construction  industry  plans  must 
furnish  a  different  example,  described  iiv. 
§  2652.14(b)  and  §  2652.15(d)  and  (e), 
which  illustrates  the  application  of  the 
presumptive  method  to  construction 
employers  and  the  alternative  method  to 
non-construction  employers.  This  is 
needed  because  of  the  statutory 
requirement  that  construction  industry 
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plans  use  the  presumptive  method  for 
construction  employers.  The  example 
will  enable  PBGC  to  determine  whether 
the  use  of  the  two  allocation  methods 
together  will  signihcantly  increase  the 
risk  of  hnancial  loss  to  the  PBGC. 

Section  2652.16(c]  of  the  interim 
regulation  sets  forth  the  procedure 
whereby  the  PBGC  will  approve  an 
alternative  allocation  method.  The 
PBGC  will  either  approve  or  disapprove 
the  method  within  120  days  after  receipt 
of  a  complete  request  for  approval.  The 
120-day  period  does  not  begin  until 
PBGC  receives  all  the  information 
required  imder  §  2652.13;  the  PBGC  will 
notify  the  plan  sponsor  of  the  date  on 
which  the  120-day  period  begins. 

Further,  the  PBGC  may  extend  the  120- 
day  period  for  good  cause.  The  PBGC 
will  notify  the  plan  sponsor  if  an 
extension  is  necessary,  and  the  notice 
will  specify  the  additional  time  required 
to  process  the  request  for  approval. 

The  PBGC  will  issue  a  written 
decision  on  a  plan’s  request  for  approval 
of  an  alternative  method.  If  the  PBGC 
disapproves  a  request,  the  decision  will 
state  the  grounds  on  which  the  PBGC 
based  its  determination,  and  will  advise 
the  plan  sponsor  of  the  right  to  request 
reconsideration  of  the  determination 
pursuant  to  Part  2618  of  this  chapter. 
Under  §  2652.16(c)  of  the  interim 
regulation,  an  alternative  method  is 
approved  if  the  PBGC  either  does  not 
disapprove  the  method  within  120  days 
after  receipt  of  the  complete  request,  or 
if  the  PBGC  fails  to  extend  the  120-day 
period. 

Because  of  the  need  to  provide 
immediate  guidance  to  plan  sponsors 
who  wish  to  amend  plans  before 
February  1, 1981,  to  come  within  the 
special  rule  in  section  4214  of  ERISA, 
and  because  the  effect  of  this  regulation 
is  to  relieve  administrative  burdens  that 
may  be  imposed  by  the  statute  on 
certain  plans,  the  PBGC  finds  that  notice 
of  and  public  comment  on  this  interim 
regulation  prior  to  issuance  are 
impractical  and  contrary  to  the  public 
interest.  For  these  same  reasons  and 
because  this  regulation  does  not  require 
any  actions  by  plans,  the  PBGC  finds 
that  good  cause  exists  for  making  this 
interim  regulation  effective  immediately. 

Interested  parties  are  invited  to 
submit  comments  on  this  interim 
regulation.  Comments  should  be 
addressed  to:  Assistant  Executive 
.director  for  Policy  and  Planning,  Suite 
7100,  2020  K  Street,  N.W.,  Washington, 
D.C.  20006.  Written  comments  will  be 
available  for  public  inspection  at  the 
above  address  between  the  hours  of  9:00 
a.m.  and  4:30  p.m.  Each  person 
submitting  comments  should  include  his 
or  her  name  and  address,  identify  this 


interim  regulation,  and  give  reasons  for 
any  recommendation.  Comments 
received  will  be^  considered  in 
preparation  of  a  regulation  on  alternate 
allocation  of  unfimded  vested  benefits, 
which,  when  issued,  will  supersede  this 
interim  regulation.  The  public  will  have 
an  opportimity  to  comment  on  a 
proposed  version  of  that  regulation 
before  it  is  adopted. 

In  consideration  of  the  foregoing. 
Chapter  XXVI  of  Title  29,  Code  of 
Federal  Regulations,  is  amended  by 
adding  a  new  Part  2652  as  follows: 

PART  2652— INTERIM  REGULATION 
ON  ALLOCATING  UNFUNDED  VESTED 
BENEFITS 

Subpart  A— General 

Sec. 

2652.1  Purpose  and  scope. 

2652.2  Dehnitions. 

Subpart  B— Modifications  to  the  Statutory 
Allocation  Methods 

2652.5  Statutory  allocation  methods. 

2652.6  Modifications  to  the  presumptive, 
modified  presumptive  and  rolling-5 
methods. 

2652.7  Modifications  to  the  direct 
attribution  method. 

Subpart  C— Approval  of  Alternative 
Allocation  Methods 

2652.11  Requirement  of  approval. 

2652.12  Building  and  construction  industry 
plans. 

2652.13  Requests  for  PBGC  approval. 

2652.14  Application  of  alternative  method  to 
the  plan. 

2652.15  Application  of  alternative  method  to 
a  hypothetical  plan. 

2652.16  Approval  of  alternative  method. 
Authority:  Sections  4002(b)(3)  29  U.S.C. 

1302  and  4211(c)(1).  29  U.S.C.  1391  (c)(2)(D), 
(c)(5)(A)  and  (c)(5)(D).  Pub.  L.  93-406,  88  Stat. 
1004,  (1974),  as  amended  by  Sections  403(1), 

29  U.S.C.  1305  and  104  (respectively).  Pub.  L. 
96-364,  94  Stat.  1208  (1980). 

Subpart  A— General 

§  2652.1  Purpose  and  scope. 

(a)  Purpose.  The  purposes  of  this  part 
are — 

(1)  to  prescribe  permissible 
modifications  to  the  methods  in  section 
4211  of  the  Act  for  allocating  unfunded 
vested  benefits  to  a  withdrawing 
employer;  and 

(2)  to  establish  procedures  under 
which  a  multiemployer  plan  may  adopt 
a  method  for  allocating  unfunded  vested 
benefits  to  a  withdrawing  employer 
other  than  one  of  the  allocation  methods 
described  in  section  4211  of  the  Act. 

(b)  Scope.  This  part  applies  to 
multiemployer  plans  covered  by  section 
4021  of  the  Act. 

§  2652.2  Definitions. 

For  purposes  of  this  part: 


“Act”  means  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended. 

“Internal  Revenue  Code”  means  the 
Internal  Revenue  Code  of  1954,  as 
amended. 

“Multiemployer  plan”  means  a 
pension  plan  described  in  section 
4001(a)(3)  of  the  Act. 

“Nonforfeitable  benefit”  means  a 
beneht  described  in  section  4001(a)(8)  of 
the  Act. 

“PBGC”  means  the  Pension  Benefit 
Guaranty  Corporation. 

“Plan”  means  a  multiemployer  plan. 

“Plan  year”  means  the  calendar, 
policy  or  fiscal  year  on  which  the 
records  of  the  plan  are  kept. 

“Post-1980  fraction”  means  the 
fraction  described  in  section 
4211(c)(2)(C)(ii)  or  (c)(3)(B)  of  the  Act. 

“I^e-1980  fraction”  means  the  fraction 
described  in  section  4211(b)(3)(B)  or 

(c)(2)(B)(ii)  of  the  Act. 

“Unfunded  vested  benefits”  means  an 
amount  by  which  the  value  of 
nonforfeitable  benefits  under  the  plan 
exceeds  the  value  of  the  assets  of  the 
plan. 

“Withdrawing  employer”  means  the 
employer  for  whom  withdrawal  liability 
is  being  calculated  imder  section  4201  of 
the  Act. 

“Withdrawn  employer”  means  an 
employer  who,  prior  to  the  withdrawing 
employer,  has  discontinued 
contributions  to  the  plan  or  covered 
operations  under  the  plan  and  whose 
obligation  to  contribute  has  not  been 
assumed  by  a  successor  employer 
within  the  meaning  of  section  4204  of  the 
Act.  A  temporary  suspension  of 
contributions,  including  a  suspension 
described  in  section  4218(2)  of  the  Act, 
is  not  considered  a  discontinuance  of 
contributions. 

Subpart  B— Modifications  to  the 
Statutory  Allocation  Methods 

§  2652.5  statutory  allocation  methods. 

(a)  General  rule.  The  Act  provides 
four  methods  for  allocating  unfunded 
vested  benefits  to  a  withdrawing 
employer: 

(1)  The  presumptive  method, 
described  in  section  4211(b). 

(2)  The  modified  presumptive  method, 
described  in  section  4211(c)(2). 

(3)  The  rolling-5  method,  described  in 
section  4211(c)(3). 

(4)  The  direct  attribution  method, 
described  in  section  4211(c)(4). 

Except  as  provided  in  paragraph  (c)  of 
this  section,  the  amount  of  unfimded 
vested  benefits  allocable  to  an  employer 
is  determined  in  accordance  with  the 
presumptive  method  unless  the  plan  is 
amended  to  adopt  an  alternative 
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allocation  method.  Any  of  the 
alternative  methods  listed  in  paragraphs 

(a)  (2)  through  (4)  of  this  section  may  be 
adopted  before  October  1, 1983  without 
the  approval  of  the  PBGC,  except  as 
provided  in  §  2652.12  (relating  to  the 
building  and  construction  industry 
plans). 

(b)  Modifications  to  the  statutory 
methods.  Before  October  1, 1983,  a  plan 
may  be  amended  to  adopt  any  of  the 
modifications  set  forth  in  §§  2652.6  and 
2652.7  without  the  approval  of  the 
PBGC. 

(c)  Special  rule.  A  plan  described  in 
section  404(c)  of  the  Internal  Revenue 
Code  (a  plan  established  prior  to 
January  1, 1954  as  a  result  of  an 
agreement  between  employer 
representatives  and  the  United  States 
during  a  period  of  government 
operation,  under  seizure  powers,  of  a 
major  part  of  the  productive  facilities  of 
an  industry)  or  a  continuation  of  such  a 
plan  must  allocate  unfunded  vested 
benefits  in  accordance  with  the  rolling-5 
method  unless  an  alternative  method  is 
adopted  by  plan  amendment. 

§  2652.6  Modifications  to  the  presumptive, 
modified  presumptive  and  roiiing-5 
methods. 

(a)  “Contributions  made"  and  “total 
amount  contributed".  Each  of  the 
allocation  fractions  used  in  the  ' 
presumptive,  modified  presumptive  and 
rolling-5  methods  is  based  on 
contributions  made  by  certain 
employers  to  the  plan  over  a  five-year 
period.  For  purposes  of  these  methods, 
and  except  as  provided  in  paragraph  (b) 
of  this  section,  “the  sum  of  all 
contributions  made"  and  “total  amount 
contributed”  by  employers  for  a  plan 
year  means  the  amounts  considered 
contributed  to  the  plan  for  the  plan  year 
for  purposes  of  section  412(b)(3)(A)  of 
the  Internal  Revenue  Code.  For  plan 
years  before  section  412  applies  to  the 
plan,  “the  sum  of  all  contributions 
made”  and  “total  amount  contributed” 
means  the  amount  reported  to  the 
Internal  Revenue  Service  or  the 
Department  of  Labor  as  total 
contributions  for  the  plan  year;  for 
example,  for  plan  years  in  which  the 
plan  fried  the  Form  5500,  the  amount 
reported  as  total  contributions  on  line 
14(c)  of  that  form. 

(b)  Changing  the  period  for  counting 
contributions.  A  plan  may  be  amended 
to  modify  the  denominators  in  the 
presumptive,  modified  presumptive  and 
rolling-5  methods  in  accordance  with 
one  of  the  alternatives  described  in  this 
paragraph.  Except  as  provided  in 
paragraph  (b)(4)  of  this  section,  any 
amendment  adopted  under  this 
paragraph  must  be  applied  consistently 


to  all  plan  years.  Contributions  counted 
for  one  plan  year  may  not  be  counted  for 
any  other  plan  year. 

(1)  The  plan  may  be  amended  to 
provide  that  “the  sum  of  all 
contributions  made”  and  “total  amoimt 
contributed”  for  a  plan  year  means  the 
amoimt  of  contributions  actually 
received  during  the  plan  year,  without 
regard  to  whether  the  contributions  are 
treated  as  made  for  that  plan  year  under 
section  412(b)(3)(A)  of  the  Internal 
Revenue  Code. 

(2)  The  plan  may  be  amended  to 
provide  that  “the  sum  of  all 
contributions  made”  and  “total  amount 
contributed”  for  a  plan  year  includes 
contributions  received  during  a  specifred 
period  of  time  after  the  close  of  the  plan 
year,  not  to  exceed  the  period  described 
in  section  412(c)(10)  of  the  Internal 
Revenue  Code  and  regulations 
thereunder. 

(3)  The  plan  may  be  amended  to 
provide  that  “the  sum  of  all 
contributions  made”  and  “total  amoimts 
contributed”  for  a  plan  year  includes  the 
amount  of  contributions  accrued  during 
the  plan  year  and  received  during  a 
specifred  period  of  time  after  the  close 
of  the  plan  year,  not  to  exceed  the 
period  described  in  section  412(c)(10)  of 
the  Internal  Revenue  Code  and  the 
regulations  thereunder. 

(4)  The  plan  may  be  amended  to 
provide  that — 

(i)  for  plan  years  ending  before  April 
29, 1980,  “the  sum  of  all  contributions 
made”  or  “total  amount  contributed” 
means  the  amount  reported  on  line  14(c) 
of  Form  5500  and  for  years  before  the 
plan  was  required  to  frle  the  Form  5500, 
the  amount  of  total  contributions 
reported  on  any  predecessor  reporting 
form  required  by  the  Department  of 
Labor  or  the  Internal  Revenue  Service; 
and 

(ii)  for  subsequent  plan  years,  “the 
sum  of  all  contributions  made”  or  “total 
amount  contributed”  is  determined  in 
accordance  with  the  statutory  language 
or  one  of  the  modifrcations  described  in 
paragraph  (b)(1),  (b)(2)  or  (b)(3). 

(c)  Excluding  contributions  of 
significant  withdrawn  employers. 
Contributions  of  certain  withdrawn 
employers  are  excluded  from  the 
denominator  in  each  of  the  fractions 
used  to  determine  the  withdrawing 
employer’s  share  of  unfunded  vested 
benefits  imder  the  presumptive, 
modifred  presumptive  and  rolling-5 
methods.  Except  as  provided  in 
paragraph  (c)(1)  of  this  section, 
contributions  of  all  employers  that  cease 
to  have  an  obligation  to  contribute  to  the 
plan  or  cease  covered  operations  before 
the  end  of  the  plan  year  preceding  the 
plan  year  in  which  the  withdrawing 


employer  withdraws  (and  contributions 
of  all  employers  that  withdrew  before 
April  29, 1980)  are  excluded  from  the 
denominators  of  the  fractions  used  to 
allocate  unfunded  vested  benefits  under 
the  presumptive,  modifred  presumptive 
and  rolling-5  methods. 

(1)  A  plan  using  the  presumptive, 
modifred  presumptive  or  rolling-5 
method  may  be  amended  to  provide  that 
only  the  contributions  of  significant 
withdrawn  employers  shall  be  excluded 
from  the  denominators  of  fractions 
described  in  section  4211(b)  or  (c)  of  the 
Act. 

(2)  For  purposes  of  this  paragraph  (c), 
“significant  withdrawn  employer” 
means — 

(i)  an  employer  to  whom  the  plan  has 
sent  a  notice  of  withdrawal  liability 
under  section  4219  of  the  Act;  or 

(ii)  a  withdrawn  employer  that  in  any 
plan  year  used  to  determine  the 
denominator  of  a  fraction  contributed  at 
least  $250,000  or,  if  less,  1%  of  all 
contributions  made  by  employers  for 
that  year. 

(3)  A  group  of  employers  shall  be 
treated  as  a  single  employer  for 
determining  whether  they  are  a 
significant  withdrawn  employer  under 
paragraph  (c)(2)  of  this  section  if  they 
withdraw  in  a  concerted  withdrawal.  A 
“concerted  withdrawal”  means  a 
discontinuance  of  contributions  to  the 
plan  during  a  single  plan  year — 

(i)  by  an  employer  association; 

(ii)  by  all  or  substantially  all  of  the 
employers  covered  by  a  single  collective 
bargaining  agreement;  or 

(iii)  by  all  or  substantially  all  of  the 
employers  covered  by  agreements  with 
a  single  labor  organization. 

(d)  Examples.  The  following  examples 
illustrate  the  adjustments  described  in 
paragraph  (c)  of  this  section.  Plans  that 
adopt  the  adjustments  must  also  adopt 
the  definition  of  significant  withdrawn 
employer  in  paragraph  (c)(2). 

Example  (1) — Pre-1980 fraction.  Under  the 
presumptive  and  modified  presumptive 
methods,  the  following  language  may  be 
substituted  for  the  denominator  of  the  pre- 
198Q  fraction  (section  4211(b)(3)(B)(ii)  for  the 
presumptive  method  and  section 
4211(c)(2)(B)(ii)(Il)  for  the  modified 
presumptive  method):  “the  denominator  of 
which  is  the  total  amount  contributed  by  all 
employers  for  the  most  recent  5  plan  years 
ending  before  April  29, 1980,  reduced  by  the 
contributions  made  in  those  years  by 
significant  withdrawn  employers  that 
withdrew  from  the  plan  before  April  29, 

1980". 

Example  (2) — Annual  fraction.  Under  the 
presumptive  method,  the  following  language 
may  be  substituted  for  denominator  of  the 
annual  fraction  described  in  section 
4211(b)(2)(E)(ii)(II):  “the  denominator  of 
which  is  the  sum  of  all  contributions  made  by 
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all  employers  for  the  plan  year  in  which  such 
change  arose  and  the  4  preceding  plan  years, ' 
reduced  by  the  contributions  made  in  those 
years  by  significant  withdrawn  employers 
that  wiAdrew  fi'om  the  plan  in  or  before  the 
year  in  which  the  change  arose". 

Examples  (3) — Post-1980 fraction.  Under 
the  modified  presumptive  method  and  the 
rolling-5  method,  the  following  language  may 
be  substituted  for  the  denominator  of  the 
post-1980  fraction  (described  in  section 
4211(c)(2)(C](ii)(II)  of  the  Act  for  the  modified 
presumptive  method  and  in  section 
4211(c)(3)(B](ii)  for  the  rolling-5  method):  “the 
denominator  of  which  is  the  total  amount 
contributed  under  the  plan  by  all  employers 
for  the  last  5  plan  years  ending  before  the 
date  on  which  the  employer  withdraws, 
reduced  by  the  contributions  made  in  those 
plan  years  by  significant  withdrawn 
employers  that  withdrew  fiY)m  the  plan 
during  those  plan  years”. 

§  2652.7  Modifications  to  the  direct 
attribution  method. 

(a)  Direct  attribution  method.  The 
direct  attribution  method  allocates  to  a 
withdrawing  employer  two  portions  of 
the  plan’s  unfunded  vested  benefits: 

(1)  The  employer’s  attributable 
liability,  determined  under  section 
4211(c)(4)(A)(i)  and  (c)(4)(B). 

(2)  The  employer’s  share  of  the  plan’s 
unattributable  liability,  determined 
under  section  4211(c)(4)(E),  allocated  to 
the  employer  under  section  4211(c)(4)(F). 
Unattributable  liabilities  should  be 
allocated  on  the  basis  of  the  employer’s 
share  of  the  attributable  liabilities. 
However,  section  4211(c)(4)(F)  of  the 
Act,  which  describes  the  allocation  of 
unattributable  liabilities,  contains  a 
typographical  error.  Therefore,  plans 
adopting  the  direct  attribution  method 
should  modify  the  phrase  “as  the 
amount  determined  under  subparagraph 
(C)  for  the  employer  bears  to  the  sum  of 
the  amounts  determined  under 
subparagraph  (C)  for  all  employers 
under  the  plan”  in  section  4211(c)(4)(F) 
by  substituting  "subparagraph  (B)’’  for 
“subparagraph  (C)’’  in  both  places  it 
appears. 

(b)  Allocating  unattributable  liability 
based  on  contributions  in  period  before 
withdrawal.  A  plan  that  is  amended  to 
adopt  the  direct  attribution  method  may 
provide  that  instead  of  allocating  the 
unattributable  liability  in  accordance 
with  section  4211(c)(4)(F)  of  the  Act,  the 
employer’s  share  of  the  plan’s 
unattributable  liability  shall  be 
determined  by  multiplying  the  plan’s 
unattributable  liability  determined 
under  section  4211(c)(4)(E)  by  a 
b’action — 

(1)  the  numerator  of  which  is  the  total 
amount  of  contributions  required  to  be 
made  by  the  withdrawing  employer  over 
a  period  of  consecutive  plan  years  (not 


less  than  five)  ending  before  the 
withdrawal;  and 

(2)  the  denominator  of  which  is  the 
total  amoimt  contributed  under  the  plan 
by  all  employers  for  the  same  period  of 
years  used  in  paragraph  (b)(1)  of  this 
section,  decreased  by  any  amount 
contributed  by  an  employer  who 
withdrew  from  the  plan  during  those 
plan  years. 

(c)  Contributions  received  reduced  by 
significant  withdrawn  employers.  The 
denominator  used  in  the  modification 
described  in  paragraph  (b)  and  the 
denominators  used  under  two  of  the 
alternatives  for  allocating  plan  assets 
under  the  direct  attribution  method  (the 
fi'actions  described  in  section 
4211(c)(4)(D)(ii)  and  (iii))  are  similar  to 
the  denominators  used  in  the 
presumptive,  modified  presumptive,  and 
rolling-5  methods.  Therefore,  plans  may 
modify  these  denominators  under  the 
direct  attribution  method  using  any  of 
the  modifications  described  in  §  2652.6. 

Subpart  C— Approval  of  Alternative 
Allocation  Methods 

§  2652. 1 1  Requirement  of  approval. 

(a)  General.  A  multiemployer  plan 
may  adopt,  by  plan  amendment  and 
subject  to  approval  of  the  PBGC,  an 
alternative  allocation  method  in  lieu  of 
the  allocation  methods  described  in 
section  4211  of  the  Act  and  §  2652.5(a)  of 
this  regulation. 

(b)  Use  of  method  prior  to  approval.  A 
plan  may  implement  an  alternative 
allocation  method  adopted  pursuant  to 
this  subpart  in  accordance  with  its  terms 
before  the  PBGC  approves  the  method. 
However,  until  the  PBGC  approves  the 
method,  the  plan  may  not  demand 
withdrawal  liability  under  section  4219 
of  the  Act  in  an  amount  that  exceeds  the 
lesser  of — 

(1)  the  amount  calculated  under  the 
alternative  allocation  method;  or 

(2)  the  amount  calculated  under  the 
allocation  method  that  the  plan  would 
be  required  to  use  if  the  alternative 
method  is  not  approved  by  the  PBGC. 
When  necessary,  the  plan  shall  adjust 
the  amount  demanded  from  the 
employer  after  the  alternative  method 
has  been  approved  by  PBGC. 

(c)  Effect  of  approval.  An  alternative 
method  adopted  on  or  before  January  31, 
1981,  may  be  applied  to  an  employer 
that  withdraws  from  a  multiemployer 
plan  before  the  method  was  adopted, 
even  though  PBGC  does  not  approve  the 
method  by  January  31, 1981. 

§  2652. 1 2  Building  and  construction 
Industry  plans. 

A  multiemployer  plan  which  primarily 
covers  employees  in  the  building  and 


construction  industry  (“construction 
industry  plan”)  must  use  the 
presumptive  method  to  allocate 
unfunded  vested  benefits.  However, 
such  a  plan  may  be  amended  to  provide 
for  the  use  of  an  alternative  allocation 
method  with  respect  to  employers  that 
are  not  construction  industry  employers 
within  the  meaning  of  section 
4203(b)(1)(A)  of  the  Act.  Use  of  any 
alternative  allocation  method  for  non¬ 
construction  employers,  including  a 
method  described  in  section  4211  of  the 
Act,  must  be  approved  by  the  PBGC 
under  this  subpart.  However,  a 
construction  industry  plan  may  adopt 
the  modifications  to  the  presumptive 
rule  set  forth  in  §  2652.6  without  PBGC 
approval. 

§  2652.13  Requests  for  PBGC  approval. 

(a)  General.  A  request  for  api^oval  of 
an  alternative  allocation  method  shall 
be  filed  with  the  PBGC.  A  request  for 
approval  of  a  method  that  is  adopted 
before  February  1, 1981  must  be  filed 
with  the  PBGC  no  later  than  March  16, 
1981.  A  method  adopted  on  or  after 
February  1, 1981  should  be  filed  as  soon 
as  practicable  after  its  adoption  date. 
The  request  is  deemed  to  be  filed  on  the 
date  it  is  received  by  PBGC. 

(b)  Who  shall  file.  'The  plan  sponsor, 
or  a  duly  authorized  representative 
acting  on  behalf  of  the  plan  sponsor, 
shall  sign  the  request. 

(c)  Where  to  file.  The  request  shall  be 
delivered  by  mail  or  submitted  by  hand 
to  the  Office  of  Program  Operations, 
Pension  Benefit  Guaranty  Corporation, 
Room  5300A,  2020  K  Street,  N.W., 
Washington,  D.C.  20006. 

(d)  Content.  Each  request  shall 
contain  the  following  information: 

(1)  The  name,  address  and  telephone 
number  of  the  plan  sponsor,  and  of  the 
duly  authorized  representative,  if  any,  of 
the  plan  sponsor. 

(2)  The  name  of  the  plan. 

(3)  The  nine-digit  Employer 
Identification  Number  (EIN)  assigned  by 
the  Internal  Revenue  Service  to  the  plan 
sponsor  and  the  three-digit  Plan 
Identification  Number  (PIN)  assigned  by 
the  plan  sponsor  to  the  plan,  and,  if 
different,  also  the  EIN-PIN  last  filed 
with  the  PBGC.  If  EIN-PIN  has  not  been 
assigned,  that  must  be  indicated. 

(4)  The  date  the  amendment  was 
adopted. 

(5)  A  copy  of  the  amendment,  which 
must  set  forth  the  full  text  of  the 
alternative  allocation  method. 

(6)  An  example  demonstrating  the 
operation  of  the  alternative  allocation 
method  that  meets  the  requirements  of 
either  §  2652.14,  or,  if  the  plan  sponsor 
chooses,  §  2652.15. 
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(7)  Copies  of  any  previous  plan 
amendment  adopting  an  alternative 
allocation  method  or  modiHcation  of  a 
statutory  allocation  method. 

(e)  Additional  information.  In  addition 
to  the  information  described  in 
paragraph  (d)  of  this  section,  the  PBGC 
may  require  the  plan  sponsor  to  submit 
any  other  information  the  PBGC 
determines  it  needs  to  review  an 
alternative  allocation  method. 

§  2652. 1 4  Application  of  alternative 
method  to  the  plan. 

(a)  General.  A  plan  sponsor  that 
chooses  to  demonstrate  the  application 
of  the  alternative  allocation  method  to 
the  plan  shall  provide  an  example  in 
accordance  with  this  section.  The 
example  shall  assume  that  one  employer 
withdraws  from  the  plan  in  the  third 
plan  year  beginning  after  the  alternative 
method  is  adopted  and  incurs 
withdrawal  liability.  The  example  shall 
also  assume  that  a  new  employer  joins 
the  plan  in  the  same  year.  ^CQpt  for 
construction  industry  plans  covered  by 
paragraph  [b]  of  this  section,  the 
example  shall  show  the  following 
information: 

(1)  The  amount  of  unfunded  vested 
benehts  allocable  under  the  method  to 
each  employer  that  has  an  obligation  to 
contribute  to  the  plan,  calculated  as  if 
each  employer  were  to  withdraw 
individually  from  the  plan  in  the  plan 
year  during  which  the  method  is 
adopted  (the  "adoption  year”). 

(2)  For  each  of  the  Hve  subsequent 
plan  years,  the  amount  of  unfunded 
vested  benefits  (projected  on  the  basis 
of  reasonable  assmnptions}  that  would 
be  allocable  under  the  method  to  each 
employer  if  the  employer  individually 
withdrew  from  the  plan  in  that  year. 

(3)  For  the  fourth  and  fifth  plan  years 
beginning  after  the  adoption  year,  the 
amoimt  of  unfunded  vested  benefits  that 
would  be  allocable  to  an  employer  who 
entered  the  plan  in  the  third  plan  year 
beginning  after  the  adoption  year  if  that 
employer  withdrew  in  Ae  fourth  or  fifth 
plan  year. 

(4)  For  each  of  the  five  plan  years 
following  the  adoption  date,  the  balance 
of  the  outstanding  claims  for  withdrawal 
liability  against  each  employer  that 
withdrew  from  the  plan  before  the 
adoption  date  and  incurred  withdrawal 
liability  assuming  the  employer  makes 
each  required  annual  payment,  and  the 
amoimt  of  that  employer's  annual 
withdrawal  liability  payment. 

(5)  For  the  fourth  and  fifth  plan  years 
beginning  after  the  adoption  year,  the 
balance  of  an  outstanding  claim  for 
withdrawal  liability  against  the 
employer  that  withdrew  from  the  plan  in 
the  third  plan  year  beginning  after  the 


adoption  date  and  incurred  withdrawal 
liability,  and  the  amount  of  that 
employer’s  annual  withdrawal  liability 
payment. 

(b)  Building  and  construction  plans.  In 
the  case  of  a  construction  industry  plan 
described  in  §  2652.12,  the  information 
required  under  paragraphs  (a)  (1)  and  (2) 
of  this  section  must  be  supplied  for  both 
construction  and  non-construction 
employers  to  show  the  amount  of 
unfunded  vested  benefits  allocable  to 
each  employer  under  the  allocation 
method  that  applies  to  that  employer.  In 
lieu  of  the  information  required  under 
paragraph  (a)  (3]  of  this  section,  the 
example  must  show  the  amounts 
allocable  under  the  alternative  method 
to  a  non-construction  employer,  and  the 
amounts  allocable  under  the 
presumptive  method  to  a  construction 
employer,  each  of  whom  entered  the 
plan  in  the  third  plan  year  after  the 
adoption  year.  The  information  under 
paragraph  (a)(5)  of  this  section  must 
show  the  balance  of  outstanding  claims 
for  withdrawal  liability  and  the  amounts 
of  annual  withdrawal  liability  pa3mients 
for  both  a  construction  employer  and  a 
non-construction  employer. 

§  2652.15  Application  of  alternative 
method  to  a  hypothetical  plan. 

(a)  Use  of  a  hypothetical  plan.  Except 
with  respect  to  a  construction  industry 
plan,  a  plan  sponsor  that  chooses  to 
demonstrate  the  application  of  an 
alternative  allocation  method  under  this 
section  shall  provide  an  example  that 
shows  the  information  described  in 
paragraph  (c)  of  this  section  for  a 
hypothetical  plan  having  the 
characteristics  described  in  paragraph 
(b)  of  this  section.  The  sponsor  of  a 
construction  industry  plan  shall  provide 
an  example  that  shows  the  information 
described  in  paragraph  (e)  of  this 
section  for  a  hypothetical  plan  having 
the  characteristics  described  in 
paragraplh  (d)  of  this  section. 

(b)  Characteristics  of  hypothetical 
plan.  The  hypothetical  plan  used  under 
this  section  shall  have  the  following 
characteristics: 

(1)  The  plan  has  unfunded  vested 
benefits. 

(2)  One  employer  withdrew  from  the 
plan  before  the  adoption  date  of  the 
alternative  allocation  method  and 
incurred  withdrawal  liability. 

(3)  At  least  five  employers  made 
contributions  to  the  plan  in  the  plan 
year  during  which  the  alternative 
method  was  adopted  (the  “adoption 
year"). 

(4)  In  the  adoption  year,  and  in  each 
of  the  succeeding  5  plan  years,  at  least 
one  of  the  employers  made  over  20%  of 
the  contributions  under  the  plan,  three 


employers  each  made  between  10%  and 
20%  of  the  contributions  under  the  plan, 
and  at  least  one  employer  made  over  1% 
but  less  than  10%  of  the  required 
contributions  under  the  plan.  The  sum  of 
these  employers’  contributions  must 
equal  100%  of  the  contributions  made 
under  the  plan. 

(5)  One  of  the  employers  described  in 
paragraph  (b)(3)  of  this  section 
withdrew  from  the  plan  in  the  third  plan 
year  after  the  adoption  year. 

(6)  All  other  employers  described  in 
paragraph  (b)(3)  of  this  section 
continued  to  make  contributions  to  the 
plan  for  five  plan  years  after  the 
adoption  year. 

(7)  A  new  employer  entered  the  plan 
in  the  third  plan  year  after  the  adoption 
year. 

(c)  Required  information.  The 
example  of  the  application  of  the 
alternative  method  to  the  hypothetical 
plan  shall  show  the  following 
information: 

(1)  The  amount  of  unfunded  vested 
benefits  allocable  to  each  employer 
described  in  paragraph  (b)(3)  of  this 
section,  calculated  as  if  each  employer 
had  individually  withdrawn  fix)m  the 
plan  in  the  adoption  year. 

(2)  For  each  of  the  five  subsequent 
plan  years,  the  amount  of  unfunded 
vested  benefits  that  would  be  allocable 
to  each  employer  described  in 
paragraph  (b)(3)  of  this  section  if  the 
employer  individually  withdrew  from 
the  plan. 

(3)  For  the  new  employer  described  in 
paragraph  (b)(7)  of  this  section,  the 
amount  of  uniunded  vested  benefits  that 
would  be  allocable  to  it  for  a 
withdrawal  in  the  fourth  plan  year  and  a 
withdrawal  in  the  fifth  plan  year  after 
the  adoption  year. 

(4)  For  each  of  the  five  plan  years 
following  the  adoption  date,  the  balance 
of  the  outstanding  claim  for  withdrawal 
liability  attributable  to  the  employer 
described  in  paragraph  (b)(2)  of  this 
section,  assuming  the  employer  makes 
each  of  the  required  annual  payments, 
and  the  amount  of  the  employer’s 
annual  withdrawal  liability  payment. 

(5)  For  the  fourth  and  fifth  plan  years 
after  the  adoption  year,  the  balance  of 
an  outstanding  claim  for  withdrawal 
liability  attributable  to  the  employer 
described  in  paragraph  (b)(5)  of  this 
section  and  the  employer’s  annual 
withdrawal  liability  payment. 

(d)  Construction  industry  plans.  The 
sponsor  of  a  construction  industry  plan 
who  chooses  to  illustrate  the  application 
of  an  alternative  method  under  this 
section  shall  submit  an  example  based 
on  a  hypothetical  plan  that  has  the 
following  characteristics: 
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(1)  The  plan  has  unfunded  vested 
benefits. 

(2)  One  non-construction  employer 
withdrew  from  the  plan  before  the 
adoption  date  of  the  alternative 
allocation  method  and  incurred 
withdrawal  liability. 

(3)  At  least  ten  employers,  an  equal 
number  of  whom  must  be  construction 
and  non-construction  employers,  made 
contributions  to  the  plan  in  die  plan 
year  during  which  the  alternative 
method  was  adopted  (the  “adoption 
year"). 

(4)  At  least  one  construction  employer 
and  at  least  one  non-construction 
employer  each  made  over  10%  of  the 
required  contributions  under  the  plan, 
three  construction  and  three  non¬ 
construction  employers  each  made 
between  5%  and  10%  of  the 
contributions  required  under  the  plan, 
and  at  least  one  construction  employer 
and  at  least  one  non-construction 
employer  each  made  over  1%  but  less 
than  5%  of  the  contributions  required 
under  the  plan.  The  sum  of  these 
employers’  contributions  must  equal 
100%  of  the  contributions  made  under 
the  plan. 

(5)  One  non-construction  employer 
described  in  paragraph  (d)(3)  of  tlds 
section  withdrew  fi'om  the  plan  in  the 
third  plan  year  after  the  adoption  year, 
and  one  construction  employer 
described  in  paragraph  (d)(3)  of  this 
section  also  vnthiL^w  fi-om  ^e  plan  in 
that  year. 

(6)  All  other  employers  described  in 
paragraph  (d)(3)  of  this  section 
continued  to  make  contributions  to  the 
plan  for  five  plan  years  after  the 
adoption  year. 

(7)  A  new  non-construction  employer 
entered  the  plan  in  the  third  plan  year 
after  the  adoption  ye€U'. 

(e)  Required  information  for 
construction  industry  plans.  The 
example  of  the  application  of  the 
alternative  method  to  the  hypothetical 
construction  industry  plan  shall  show 
the  information  required  in  paragraph 

(c)  of  this  section,  substituting 
“paragraph  (d)’’  for  each  reference  to 
“paragraph  (b)”  in  that  paragraph.  For 
example,  in  paragraph  (c)(1),  “paragraph 

(d) (3)"  should  be  substituted  for 
“paragraph  (b)(3)”. 

S  2652.16  Approval  of  alternative  method. 

(a)  General.  The  PBGC  shall  approve 
an  alternative  allocation  method  if 
PBGC  determines  that  the  method  and 
the  supplementary  information  supplied 
imder  §  2652.14  or  §  2652.15  indicate  that 
adoption  of  the  method  would  not 
significantly  increase  the  risk  of  loss  to 
plan  participants  and  beneficiaries  or  to 
the  PBGC. 


(b)  Criteria.  An  alternative  allocation 
method  satisfies  the  requirements  of 
paragraph  (a)  of  this  section  if  it 
satisfies  the  following  three  conditions: 

(1)  The  method  allocates  a  plan’s 
unfunded  vested  benefits,  bofii  for  the 
adoption  year  and  for  the  five 
subsequent  plan  years,  to  the  same 
extent  as  any  of  the  statutory  allocation 
methods,  or  any  modification  to  a 
statutory  allocation  method  permitted 
under  this  part. 

(2)  The  method  allocates  unfunded 
vested  benefits  to  each  employer  on  the 
basis  of — 

(i)  The  employer's  share  of 
contributions  to  the  plan;  or 

(ii)  The  unfunded  vested  benefits 
directly  attributable  to  each  employer 
(the  method  may  take  into  accoimt 
differences  in  contribution  rates  paid  by 
the  employer  emd  differences  in  benefits 
of  the  employer’s  employees). 

(3)  The  method  fully  reallocates 
among  employers  who  have  not 
withdrawn  fi:om  the  plan  all  unfunded 
vested  benefits — 

(i)  Which  the  plem  sponsor  has 
determined  cannot  be  collected  from 
withdrawn  employers;  or 

(ii)  Which  are  not  assessed  against 
withdrawn  employers  because  of 
sections  4209, 4219(c)(1)(B)  or  4225  of  the 
Act  (the  de  minimis  rule,  the  20-year 
cap,  and  the  insolvent  employer 
provision,  respectively). 

(c)  PBGC  action  on  request.  Except  as 
provided  in  paragraph  (c)(2)  of  this 
section,  the  PBGC  shall  approve  or 
disapprove  an  alternative  allocation 
method  within  120  days  after  receipt  of 
a  complete  request  for  approval.  The 
PBGC  will  notify  the  sponsor  of  the  date 
on  which  the  120-day  period  begins. 
Failure  of  the  PBGC  to  act  within  the 
120-day  period  shall  constitute  approval 
of  the  request,  imless  PBGC  extends  the 
time  pursuant  to  paragraph  (c)(2)  of  this 
section.  If  the  request  does  not  contain 
all  of  the  information  required  by 

§  2652.13,  the  120-day  period  will  not 
begin  until  PBGC  receives  all  of  the 
information. 

(1)  PBGC's  decision  on  a  request  for 
approval  shall  be  in  writing.  If  the  PBGC 
disapproves  the  request,  the  decision 
shall  state  the  reasons  therefore  and 
will  include  a  statement  of  the  sponsor’s 
right  to  request  a  reconsideration  of  the 
decision  pursuant  to  Part  2618  of  this 
chapter. 

(2)  The  PBGC  may,  for  good  cause, 
extend  the  120-day  period  referred  to  in 
paragraph  (c)  of  this  section.  When 
PBGC  does  so,  it  shall  notify  the  plan 
sponsor,  in  writing,  of  the  amount  of 
additional  time  required. 


Issued  at  Washington,  D.C.  on  this  15th  day 
of  )anuary,  1981. 

Ray  Marshall, 

Chairman,  Board  of  Directors,  Pension 
Benefit  Guaranty  Corporation. 

Issued  on  the  date  set  forth  above, 
pursuant  to  a  resolution  of  the  Board  of 
Directors  approving  this  regulation  and 
authorizing  its  Chairman  to  issue  same. 

Henry  Rose, 

•Secretary,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doa  81-2041  Filed  1-18-61;  8:45  am] 

BILUNG  CODE  770a-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation  • 
and  Enforcement 

30  CFR  Part  936 

Conditional  Approval  of  the 
Permanent  R^ulatory  Program 
Submission  From  the  State  of 
Oklahoma  Under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
U.S.  Department  of  the  Interior. 

ACTION:  Final  rule;  conditional  approval 
of  Oklahoma’s  permanent  regulatory 
program. 

SUMMARY:  The  State  of  Oklahoma 
resubmitted  to  the  Department  of  the 
Interior  its  proposed  permanent 
regulatory  program  imder  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA),  following  an  initial 
approval  in  part  and  disapproval  in  part, 
liie  notice  announcing  the  initial 
decision  was  published  in  the  Federal 
Register,  October  10, 1980  (45  FR  67361- 
67372).  The  purpose  of  the  resubmission 
is  to  demonstrate  the  State’s  intent  and 
capability  to  administer  and  enforce  the 
provisions  of  SMCRA  and  the 
permanent  regulatory  program 
regulations,  30  CFR  Chapter  VII. 

After  providing  opportunities  for 
public  comment  and  conducting  a 
thorough  review  of  the  program 
submission,  the  Secretary  of  the  Interior 
has  determined  that  the  Oklahoma 
program  meets  the  minimum 
requirements  of  SMCRA  and  the  Federal 
permanent  program  regulations,  except 
for  minor  deficiencies  discussed  below 
under  “SUPPLEMENTARY 
INFORMATION."  Accordingly,  the 
Secretary  of  the  Interior  has 
conditionally  approved  the  Oklahoma 
program.  A  new  Part  936  is  being  added 
to  30  CFR  Chapter  VII  to  implement  this 
decision. 
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EFFECnVE  date:  This  approval  is 
effective  January  19, 1981.  As  discussed 
below  under  “State  Court  Litigation”, 
there  may  be  a  delay  in  the  States 
implementation  of  the  permanent 
program.  This  conditional  approval  will 
terminate  as  specified  in  30  CFR  936.11 
unless  the  defiencies  identified  below 
have  been  corrected  in  accord  with  30 
CFR  936.11. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carl  C.  Close.  Assistant  Director,  State 
and  Federal  Programs,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Department  of  the  Interior,  South 
Building,  1951  Constitution  Avenue, 

N.W.,  Washington,  D.C.  20240, 

Telephone  (202]  343-4225. 

ADDRESSES:  Copies  of  the  Oklahoma 
program  and  the  administrative  record 
on  the  Oklahoma  program,  including  the 
telegram  from  the  Oklahoma 
Department  of  Mines  (DOM)  agreeing  to 
correct  the  deficiencies  which  resulted 
in  the  conditional  approval,  are 
available  for  public  inspection  and 
copying  during  business  hours  at: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Region  IV,  5th 
Floor,  Scarritt  Building,  818  Grand 
Avenue,  Kansas  City,  Missouri  64106, 
Telephone:  (816)  374-3920 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Room  153,  Interior 
South  Building,  1951  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

20240,  Telephone:  (202)  343-4728 
Oklahoma  Department  of  Mines,  4040  N. 
Lincoln,  Suite  107,  Oklahoma  City, 
Oklahoma  73105,  Telephone:  (405) 
521^9 

SUPPLEMENTARY  INFORMATION:  The 

general  background  on  the  permanent 
program,  the  general  background  on  the 
state  program  approval  process,  and  the 
backhand  on  the  Oklahoma  program 
submission  were  discussed  in  the 
Federal  Register,  October  10, 1980  (45  FR 
67381-67372), 

In  that  notice  the  Secretary 
announced  his  partial  approval  and 
partial  disapproval  of  the  Oklahoma 
program.  Under  30  CFR  732.13(f), 
Oklahoma  had  60  days  from  the  date  of 
partial  approval  and  partial  disapproval 
to  resubmit  a  revised  program. 

Oklahoma  resubmitted  its  program  on 
December  8, 1980.  Announcement  of 
Oklahoma's  resubmission  was  made  in 
three  newspapers  of  general  circulation 
within  the  State  of  Oklahoma  and 
published  in  the  Federal  Register  on 
December  8, 1980  (45  FR  80837-80839). 

A  public  hearing  on  the  resubmission 
was  announced  in  the  December  8, 1980, 
Federal  Register,  and  was  held  in 
Muskogee,  Oklahoma  on  December  23, 
1980.  llie  Oklahoma  program  was 


resubmitted  pursuant  to  30  CFR 
732.13(f).  The  post-resubmission  public 
comment  period  ended  December  24, 

1980.  Public  disclosure  of  comments  by 
Federal  agencies  was  made  on  January 
9, 1981  (45  FR  2369). 

On  January  12, 1981,  the 
Administrator  of  the  Environmental 
Protection  Agency  transmitted  to  the 
Secretary  written  concurrence  with  the 
decision  on  the  Oklahoma  program. 

The  Regional  Director  completed  his 
program  review  on  January  7, 1981,  and 
forwarded  the  public  hearing 
transcripts,  written  presentations,  and 
copies  of  all  comments  to  the  Director 
together  with  a  reconunendation  that  the 
program  be  conditionally  approved. 

On  January  8, 1981,  the  Director 
recommended  to  the  Secretary  that  the 
Oklahoma  program  be  approved 
conditionally. 

In  a  telephone  call  to  the  Acting  Chief 
Mine  Inspector  for  the  Oklahoma 
Department  of  Mines  on  January  12, 

1981,  OSM  asked  the  State  if  they  would 
agree  to  meet  the  proposed  conditions  if 
the  Secretary  were  to  offer  conditional 
approval.  On  January  12, 1981,  the  State 
replied  and  accepted  the  conditions  of 
approval.  Copies  of  the  documents 
recording  these  communications  are 
available  for  review  in  the 
Administrative  Record.  (See 
Administrative  Record  Nos.  OK-259, 
OK-260,  and  OK-261.]  The  Oklahoma 
program  consists  of  the  formal 
submission  of  February  28, 1980 
(Administrative  Record  Nos.  OK-7-^ 
12-13-14-16-17),  as  amended  on  June  11, 
1980  (Administrative  Record  No.  OK- 
98),  as  revised  on  December  8, 1980 
(Administrative  Record  No.  OK-226j, 
and  as  corrected  on  December  22, 1980 
(Administrative  Record  No.  OK-227). 

Throughout  the  review  period, 
beginning  with  the  submission  of  the 
program,  OSM  has  had  frequent  contact 
and  discussions  on  the  State  program 
submission  with  the  staff  of  the 
Oklahoma  Department  of  Mines. 

Minutes  or  notes  of  the  discussions  were 
placed  in  the  Oklahoma  Administrative 
Record  and  made  available  for  public 
review.  All  contacts  between  officials  or 
staffs  of  the  Department  of  the  Interior 
and  the  State  of  Oklahoma  were 
conducted  in  accordance  with  the 
Department’s  guidelines  for  such 
contacts  published  September  19, 1979 
(44  FR  54444-54445). 

The  Secretary  is  subject  to  an  order 
requiring  him  to  affirmatively 
disapprove  State  regulations  derived 
from  certain  OSM  regulations 
suspended  by  OSM  or  remanded  by  the 
U.S.  District  Court  for  the  District  of 
Columbia.  See  the  discussion  45  FR 
67363,  October  10, 1980.  A  list  of  the 


suspended  and  remanded  OSM 
regulations  was  published  in  the  Federal 
Register  on  July  7, 1980  (45  FR  45604).  A 
proposed  list  of  38  provisions  in  the 
Oklahoma  program  incorporating 
suspended  or  remanded  Federal 
regulations  was  available  at  a  public 
hearing  in  Muskogee,  Oklahoma,  held 
on  July  15, 1980,  and  at  the  Region  IV 
Office  of  OSM  and  at  the  Oklahoma 
Department  of  Mines  Office  (See 
addresses  above).  Although  no  public 
comments  were  received  on  the 
proposed  list,  OSM  determined  that  the 
list  was  incomplete  in  that  it  did  not 
include  Part  845  of  Oklahoma’s 
regulations  to  the  extent  that  Part  845 
contains  a  point  system  for  civil  penalty 
assessment. 

In  the  initial  decision  on  the 
Oklahoma  program  published  in  the 
Federal  Register  on  October  10, 1980  (45 
FR  67361-67372),  the  Secretary  did  not 
afiirmatively  disapprove  any  of 
Oklahoma’s  provisions  incorporating 
suspended  or  remanded  Federal 
reg^ations  resulting  fitim  the  court 
orders  of  May  16, 1980,  and  August  15, 
1980,  because  the  submission  did  not 
contain  fiilly  enacted  regulations. 

The  program  resubmitted  by 
Oklahoma  on  December  8, 1980, 
included  regulations  enacted  on 
December  1, 1980.  The  fully-enacted 
regulations  contain  provisions  which 
incorporate  most  of  the  Federal  rules 
suspended  or  remanded  by  the  U.S. 
District  Court  for  the  District  of 
Columbia.  However,  in  a  preface  to 
those  regulations,  Oklahoma  lists  28 
provisions  to  be  disapproved  by  the 
Secretary  of  the  Interior.  The  Secretary 
is  affirmatively  disapproving  the  28 
provisions  requested  by  Oklahoma  in  30 
CFR  836.10(b),  adopted  below.  The 
eleven  provisions  not  specifically 
required  to  be  disapproved  remain  a 
part  of  the  conditionally  approved 
program.  Throughout  the  remainder  of 
this  notice,  the  term  “Oklahoma 
program”  or  “Oklahoma  submission”  is 
used  to  mean  the  resubmission  together 
with  those  parts  of  the  original 
submission  partially  approved  on 
October  10, 1980. 

After  the  Secretary  announced  his 
initial  decision  on  the  Oklahoma 
program,  OSM  notified  Oklahoma  by 
letter  dated  October  31, 1980 
(Administrative  Record  OK-188)  of  its 
analysis  of  the  Oklahoma  program 
including  tentative  findings  on  the 
proposed  regulatory  provisions  not 
enacted  by  tiie  104th  day  following  the 
initial  program  submission,  and  of  the 
Secretary’s  disposition  of  public 
comments  reported  in  the  October  10, 
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1980,  Federal  Register  notice  (45  FR 
67361-67372). 

In  the  initial  decision  notice  approving 
in  part  and  disapproving  in  part  the 
Oldahoma  program,  the  Secretary  made 
findings  on  the  Oklahoma  provisions 
pursuant  to  Section  503  of  SMCRA  and 
30  CFR  732.15.  Oklahoma's 
resubmission,  except  as  noted  below  in 
the  “Secretary’s  Findings,”  amends  the 
program  to  correct  the  deficiencies 
identified  in  that  notice.  The  contents  of 
the  October  10, 1980,  notice  constitute 
part  of  the  basis  for  the  following 
findings  and  for  this  decision. 

Secretary’s  Findings 

In  reaching  his  decision  to  approve 
conditionally  the  Oklahoma  program 
submission,  the  Secretary  makes  the 
following  findings  pursuant  to  Section 
503  of  SMCRA  and  30  CFR  732.15.  Also, 
see  the  paragraph  below  entitled 
“Additional  Findings.” 

1.  The  Secretary  makes  the  following 
findings  for  the  provisions  of  Section 
503(a)  of  SMCRA: 

(a)  The  Oklahoma  Coal  Reclamation 
Act  (OCRA)  and  the  Oklahoma 
Administrative  Procedures  Act  (OAPA) 
and  the  regulations  adopted  thereunder 
provide  for  the  regulation  of  surface  coal 
mining  and  reclamation  operations  on 
non-Indian  and  non-Federal  lands  in 
Oklahoma  in  accordance  with  SMCRA, 
with  the  exceptions  noted  in  Findings 
Id,  Ig,  3, 4a,  4c,  4k,  4n,  4p,  4r. 

In  the  Federal  Register  notice  of 
October  10, 1980,  the  Secretary  found 
two  additional  problems  with  the 
Oklahoma  statutes  which  are  no  longer 
regarded  as  deficiencies.  (See  45  FR 
67364,  Finding  la,  item  Nos.  1  and  4). 

Item  No.  1  expressed  concern  for  the 
fact  that  OCRA  appeared  to  apply  to 
“operators”  instead  of  “persons,”  raising 
the  possibility  that  OCRA  does  not 
regiilate  all  entities  required  to  be 
regulated  by  SMCRA.  Based  upon  the 
resubmission,  the  Secretary  now  finds 
that  this  difference  is  not  a  program 
deficiency,  as  explained  further  in 
Finding  4a  below. 

Item  No.  4  concerned  whether 
Oklahoma  DOM  personnel  would  have 
rights  of  entry  under  Section  33.A  of 
OCRA  (45  O.S.  1979  Section  766) 
coextensive  with  the  Secretary’s  powers 
imder  Section  517(b)(3)  of  SMCRA.  It 
now  appears  that  the  DOM  does  have 
those  powers  as  explained  further  in 
Finding  4f  below. 

(b)  'Die  OCRA  provides  sanctions  for 
violations  of  Okl^oma  laws, 
regulations  or  conditions  of  permits 
concerning  surface  coal  mining  and 
reclamation  operations,  and  these 
sanctions  meet  the  requirements  of 
SMCRA,  including  civil  and  criminal 


actions,  forfeiture  of  bonds,  suspensions, 
revocations,  withholding  of  permits,  and 
the  issuance  of  cessation  orders  by  the 
Oklahoma  Department  of  Mines  or  its 
inspectors; 

(c)  The  Oklahoma  Department  of 
Mines  (DOM)  has  sufficient 
administrative  and  technical  personnel 
and  sufficient  funding  to  enable 
Oklahoma  to  regulate  surface  coal 
mining  and  reclamation  operations  in 
accordance  with  the  requirements  of 
SMCRA;  in  the  Federal  Register  notice 
of  October  10, 1980,  the  Secretary  was 
unable  to  find  that  the  Oklahoma 
Department  of  Mines  had  sufficient 
administrative  and  technical  personnel 
and  sufficient  funding  because 
Oklahoma’s  initial  program  submission 
did  not  describe  how  their  proposed 
staff  would  be  sufficient  to  administer 
the  program  as  required  by  30  CFR 
731.14(j).  [(See  Finding  Ic  (45  FR  67364); 
Finding  3,  (45  FR  67365);  and  Finding  4s, 
(45  FR  67367)).]  Oklahoma’s 
resubmission  of  December  8, 1980 
contained  the  necessary  description  of 
how  the  proposed  staff  would  be 
adequate  to  administer  the  proposed 
program.  Based  on  Section  E  of  the 
resubmission  the  Secretary  now  finds 
that  the  DOM  has  sufficient 
administrative  and  technical  personnel 
and  necessary  funding. 

(d)  The  OCRA  provides  for  the 
effective  implementation,  maintenance, 
and  enforcement  of  a  permit  system  that 
meets  the  requirements  of  SMCRA  for 
the  regulation  of  surface  coal  mining 
and  reclamation  operations  on  non- 
Indian  and  non-Federal  lands  within 
Oklahoma  except  as  noted  in  Finding 
4n; 

(e)  The  OCRA  has  established  a 
process  for  the  designation  of  areas  as 
unsuitable  for  surface  coal  mining  in 
accordance  with  Section- 522  of  SMCRA, 
30  U.S.C.  1272; 

(f)  Oklahoma  has  established,  for  the 
purpose  of  avoiding  duplication,  a 
process  for  coordinating  the  review  and 
issuance  of  permits  for  surface  coal 
mining  and  reclamation  operations  with 
other  Federal  and  State  permit 
processes  applicable  to  a  proposed 
operation; 

(g)  Oklahoma  has  fully  enacted 
regulations  consistent  with  regulations 
issued  pursuant  to  SMCRA,  with  the 
exceptions  noted  below  in  Findings  3, 
4a,  4c,  4k,  4n,  4p  and  4r. 

2.  As  required  by  Sections  503(b)(1)- 
(3)  of  SMCRA,  30  U.S.C.  1253(b)(l)-(3) 
and  30  CFR  732.11-732.13,  the  Secretary 
has,  through  OSM: 

(a)  Solicited  and  publicly  disclosed 
the  views  of  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Secretary  of  Agriculture,  and  the  heads 


of  other  Federal  agencies  concerned 
with  or  having  special  expertise 
pertinent  to  the  proposed  Oklahoma 
program  (45  FR  2369,  January  9, 1981); 

(b)  Obtained  the  written  concurrence 
of  the  Administrator  of  the 
Environmental  Protection  Agency  with 
respect  to  those  aspects  of  the 
Oklahoma  program  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Federal  Clean 
Water  Act  as  amended,  (33  U.S.C.  1151- 
1175),  and  the  Clean  Air  Act  as 
amended,  (42  U.S.C.  7401  et  seq.],  and; 

(c)  Held  a  public  review  meeting  in 
Oldahoma  City,  Oklahoma,  on  April  17, 
1980,  to  discuss  the  completeness  of  the 
Oklahoma  program  submission  and 
subsequently  held  public  hearings  in 
Muskogee,  Oklahoma,  on  July  15, 1980, 
on  the  substance  of  the  program 
submission,  and  on  December  23, 1980, 
on  the  substance  of  the  resubmitted 
program. 

3.  In  accordance  with  Section  503(b) 

(4)  of  SMCRA  (30  U.S.C.  1253  (b)  (4))  the 
Secretary  finds  the  State  of  Oklahoma 
has  the  legal  authority  and  qualified 
personnel  necessary  for  the  enforcement 
of  the  environmental  protection 
standards  of  SMCRA  and  30  CFR 
Chapter  VII,  subject  to  the  exceptions 
noted  in  findings  la.  Id,  Ig,  4a,  4c,  4k, 

4n,  4p  and  4r. 

4.  In  accordance  with  30  CFR  732.15, 
and  on  the  basis  of  information  in  the 
Oklahoma  program  submission, 
including  the  section-by-section 
comparison  of  the  Oklahoma  law  and 
regulations  with  SMCRA  and  30  CFR 
Chapter  VII,  public  comments, 
testimony  and  written  presentations  at 
the  public  meeting  and  hearings,  and 
other  relevant  information,  the  Secretary 
makes  the  following  findings: 

(a)  Pursuant  to  the  requirements  of  30 
era  732.15(a),  the  Secretary  finds  that 
the  proposed  Oklahoma  program 
provides  for  the  Oklahoma  Department 
of  Mines  (DOM)  to  carry  out  the 
provisions  and  meet  the  purposes  of 
SMCRA  and  30  CFR  Chapter  VII  with 
the  exceptions  noted  in  findings  la.  Id, 
Ig,  3,  4c,  4k,  4n,  4p  and  4r. 

The  Secretary  further  finds  that 
Oklahoma,  in  its  resubmission,  has  not 
proposed  any  alternative  approaches  to 
the  requirements  of  30  CFR  Chapter  VII 
pursuant  to  30  CFR  731.13.  As  explained 
in  45  FR  67365  (October  10, 1980), 
Finding  4a,  the  original  submission 
contained  a  state  window  proposal 
relating  to  30  CFR  816.116,  that  was 
disapproved.  The  resubmission  contains 
Oklahoma  regulation  Section  816.116 
that  is  identical  to  30  CFR  816.116  and 
no  proposed  alternatives  under  30  CFR 
731.13. 
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In  the  October  10, 1980,  decision, 
finding  4a  (45  FR  67365)  expressed  the 
Secretary’s  concern  that  OCRA  and  the 
regulations  thereunder  were  inadequate 
to  regulate  all  coal  mining  operations 
required  to  be  regulated  by  SMCRA 
because  of  the  opinions  of  the  Attorney 
General  of  Oklahoma  (Admin.  Record 
Doc.  No.’s  OK-18  and  OK-85),"that  it  is 
beyond  the  authority  of  OCRA  for  DOM 
to  propose  a  rule  to  regulate  “persons” 
rather  than  “operators.”  However,  the 
Secretary  notes  that  those  opinions  stop 
short  of  stating  what  entities  are  not 
subject  to  regulation  as  “operators” 
under  Section  4  of  OCRA.  (45  O.S.  1979 
Supp.  Section  745.1).  At  issue  is  whether 
the  term  “operator,”  as  defined  in 
section  3(26)  of  OCRA  [45  O.S.  1979 
Supp.  Section  742.26(26)),  and  which  is 
identical  to  the  definition  of  “operator” 
in  SMCRA  Section  701(13),  is  broad 
enough  to  cover  coal  mining  entities 
other  than  corporations,  partnerships 
and  individual  proprietorships.  The 
definition  of  “operator”  includes  the 
term  “person,”  but  OCRA  fails  to  define 
what  is  meant  by  “person,”  The 
Attorney  General  has  ruled  that  DOM 
cannot  define  that  term  by  regulations, 
but  has  not  answered  the  question  of 
what  was  meant  by  the  legislabme  when 
“person”  was  included  in  the  definition 
of  “operator.” 

Pursuant  to  the  Attorney  General’s 
opinions,  DOM  has  replaced  the  term 
“person”  that  appeared  in  its  originally- 
proposed  regulations  with  the  term 
“operator”  in  the  enacted  regulations 
included  with  the  resubmission. 

In  the  same  resubmission  (Section  A, 
Chapter  I),  the  DOM  has  strongly 
committed  itself  to  requiring  all  entities 
that  mine  coal  in  Oklahoma  to  obtain 
permits  under  the  provisions  of  OCRA 
except  those  entities  specifically 
exempted  by  OCRA.  (See  letter  from 
Blaney  Qualls  to  Raymond  Lowrie, 

,  December  3, 1980.)  The  four  exemptions 
listed  are  consistent  with  Sections  528 
and  701  (13)  of  SMCRA.  Therefore  the 
matter  is  reduced  to  whether  the 
Secretary  believes  DOM  has  authority 
to  regulate  all  the  entities  SMCRA 
requires  to  be  regulated.  Based  on  his 
reading  of  the  entire  Oklahoma  statute 
and  other  recent  Oklahoma  law,  the 
Secretary  finds  that  DOM  does  have 
that  authority.  The  basis  for  this  finding 
is  as  follows. 

Included  in  the  resubmission  was  a 
copy  of  25  O.S.  1979  Supp.  Section  16, 
which  defines  “person”  for  general  use 
in  the  Oklahoma  statutes  as  follows: 

Section  16.  Person  includes  corporation. — 
The  word  “person."  except  when  used  by 
way  of  contrast,  includes  not  only  human 
beings,  but  bodies  politic  or  corporate. 


A  recent  Oklahoma  Supreme  Court 
decision.  State  of  Oklahoma  ex  rel 
Nesbitt  V.  APCO  Oil  Corporation,  569  P. 
2d  434  (OK.  1977),  stated  a  general  belief 
that  the  definition  of  “person”  in  25  O.S. 
Section  16  is  broad  enough  to 
encompass  any  “legal,  commercial  [or] 
governmental  entity,”  citing  Oklahoma 
Human  Rights  Commission  v.  Hotie, 

Inc.,  505  P.2d  1320  (OK.  1973).  In  Hotie, 
“person”  was  interpreted  to  include 
legal,  commercial  and  governmental 
entities  for  purposes  of  enforcing  the 
anti-discrimination  statute,  25  O.S.  1971 
Section  1402. 

The  APCO  court,  in  deciding  that 
“person”  did  not  include  the  State  of 
Oklahoma  for  purposes  of  collecting 
treble  damages  under  the  Civil  Rights 
statute,  79  O.S.  1976  Supp.  Section  25, 
based  its  decision  primarily  on  the 
preceived  intent  of  the  legislature.  The 
court  reasoned  that  the  State  had  no 
need  for  treble  d«nages  and  that  the 
legislature  intended  ^e  treble  damage 
remedy  only  for  private  litigants. 

Following  the  court’s  direction,  the 
Secretary  has  examined  OCRA  for  an 
expression  of  legislative  intent.  That 
intent  is  clearly  expressed  in  Section  2 
of  OCRA,  45  O.S.  1979  Supp.  Section 
742.1: 

This  act  shall  be  known  and  may  be  cited 
as  the  “Coal  Reclamation  Act  of  1979.”  It  is 
the  intent  of  the  Oklahoma  Legislature  that 
the  Coal  Reclamation  Act  of  1978,  Sections 
742  et  seq.  of  Title  45  of  the  Oklahoma 
Statutes,  and  this  Coal  Reclamation  Act  of 
1979,  be  read  together  as  the  law  regulating 
the  reclamation  of  lands  affected  by  siuface 
coal  mining  operations  and  the  Surface 
effects  of  underground  coal  mining,  to  bring 
Oklahoma  into  compliance  with  Public  Law 
95-87,  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977. 

The  Secretary  finds  that  the 
Oklahoma  legislature  intended  to 
comply  with  SMCRA  and  that  the  use  of 
the  term  “operator”  in  Section  4  of 
OCRA  was  not  intended  to  exclude  from 
regulation  any  entity  required  by 
SMCRA  to  be  regulated.  The  Secretary 
is  satisfied  that  the  Oklahoma  courts 
would  reach  this  decision  based  upon 
the  stated  legislative  intent  and  the 
precedents  established  by  the  Hotie  and 
APCO  cases  cited  above.  - 

Therefore,  the  Secretary  will  not 
disapprove  Section  4  of  the  Oklahoma 
statute  or  the  regulations  that  use 
“operator”  rather  than  “person.” 
However,  this  matter  will  necessarily 
require  close  attention  by  the  Secretary 
in  his  oversight  capacity  under  Sections 
504(a)(3)  and  521(b)  of  SMCRA.  If  the 
Oklahoma  courts  should  enjoin 
enforcement  of  OCRA  against  certain 
surface  coal  mining  operations  that  must 
be  regulated  under  SMCRA,  the 


Secretary  will  have  to  require 
amendment  of  OCRA  and  take 
immediate  steps  to  enforce  SMCRA 
against  those  entities  directly. 

(b)  Pursuant  to  the  requirements  of  30 
ere  732.15(b)(1),  the  Secretary  finds 
that  the  Oklahoma  DOM  has  the 
authority  under  Oklahoma  law  and 
regulations  to  implement,  administer 
and  enforce  all  applicable  requirements 
consistent  with  30  CFR  Chapter  VII, 
Subchapter  K.  The  Oklahoma  law  and 
regulations  on  performance  standards 
are  consistent  with  SMCRA  and  those 
sections  of  30  CFR  Chapter  VII, 
Subchapter  K,  that  have  not  been 
suspended  by  the  Secretary  or 
remanded  by  the  District  Court  of  the 
District  of  Columbia. 

(c)  Pursuant  to  the  requirements  of  30 
ere  732.15(b)(2),  the  Secretary  finds 
that  the  Oklahoma  DOM  has  the 
authority  under  Oklahoma  law  and 
regulations  and  the  Oklahoma  program 
includes  provisions  to  implement, 
administer  and  enforce  a  permit  system 
consistent  with  30  CFR  Chapter  VII, 
Subchapter  G,  and  prohibit  surface  coal 
mining  and  reclamation  operations 
without  a  permit  issued  by  the 
regulatory  authority  subject  to  the 
exception  noted  in  Finding  4n.  These 
provisions  are  incorporated  in  Sections 
4-8  of  the  OCRA  and  Parts  770-788  of 
Oklahoma’s  regulations. 

(d)  Pursuant  to  the  requirements  of  30 
ere  732.15(b)(3).  the  Secretary  finds 
that  the  Oklahoma  DOM  has  the 
authority  under  Oklahoma  law  and 
regulations  to  regulate  coal  exploration 
consistent  with  30  CFR  Part  776  and  30 
CFR  815,  and  to  prohibit  coal 
exploration  that  does  not  comply  with 
30  CFR  Parts  776  and  815.  These 
provisions  are  incorporated  in  Section 
14  of  the  OCRA  and  Parts  776  and  815  of 
Oklahoma’s  regulations. 

(e)  Pursuant  to  the  requirements  of  30 
ere  732.15(b)(4).  the  Secretary  finds 
that  the  Oklahoma  DOM  has  the 
authority  under  Oklahoma  law  and 
regulations  and  the  Oklahoma  program 
includes  provisions  to  require  that 
persons  extracting  coal  incidental  to 
government-financed  construction 
maintain  information  on-site  consistent 
with  30  CFR  Part  707.  These  provisions 
are  incorporated  in  Section  4.F  of  the 
OCRA  and  Part  707  of  Oklahoma's 
regulations. 

(f)  Pursuant  to  the  requirements  of  30 
ere  732.15(b)(5).  the  Secretary  finds 
that  the  Oklahoma  DOM  has  the 
authority  under  Oklahoma  law  and 
regulations  to  provide  for  entry, 
inspections,  and  monitoring  of  all  coal 
exploration  and  surface  coal  mining  and 
reclamation  operations  on  non-Indian 
and  non-Federal  lands  within  Oklahoma 
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consistent  with  Section  517  of  SMCRA 
and  30  CFR  Chapter  VII,  Subchapter  L. 
These  provisions  are  incorporated  in 
Sections  32-35  of  the  OCRA  and  Part 
840  of  Oklahoma’s  regulations.  Section 
33.A  of  OCRA  provides  inspectors  the 
right  to  enter  for  purposes  of  inspection 
"upon  the  lands  of  the  operator,” 
whereas  Section  517(b)(3)  of  SMCRA 
provides  the  right  of  entry  “to,  upon,  or 
through  any  surface  coal  mining  and 
reclamation  operations”  or  any  premises 
where  records  required  to  be  kept  are 
maintained.  Although  the  statutory 
authority  for  State  inspectors  appears  to 
be  different  from  that  provided  Federal 
inspectors  in  Section  517(b)(3), 

Oklahoma  has  promulgated  State 
regulations  Part  840  consistent  with  the 
Federal  regulations  in  30  CFR  Pcut  840. 
Therefore,  the  Secretary  finds  that 
Oklahoma  has  the  appropriate  authority 
for  inspection  and  monitoring. 

(g)  iWsuant  to  the  requirements  of  30 
CI^  732.15(b)(6),  the  Secretary  finds 
that  the  Oldahoma  DOM  has  the 
authority  rmder  Oklahoma  law  and 
regulations  to  provide  for 
implementation  and  enforcement  of  a 
system  for  performance  boiKls  and 
liability  insurance,  or  other  equivalent 
guarantees,  consistent  with  30  CFR 
Chapter  VII,  Subchapter  J.  These 
provisions  are  incorporated  in  Sections 
9  and  37-40  of  the  OCRA  and  Parts  800- 
809  of  Oklahoma's  regulations. 

(h)  Pursuant  to  the  requirements  of  30 
ere  732.15(b)(7),  the  Secretary  finds 
that  the  Oklahoma  DOM  has  the 
authority  under  Oklahoma  law  and 
regulations  to  provide  for  civil  and 
criminal  sanctions  for  violations  of  the 
Oklahoma  law,  regulations  and 
conditions  of  permits  and  exploration 
approvals  including  civil  and  criminal 
penalties  in  accordance  with  Section  518 
of  SMCRA  and  30  CFR  Part  845 
including  the  same  or  similar  procedural 
requirements.  These  provisions  are 
incorporated  in  Section  56  of  the  OCRA 
and  Part  845  of  Oklahoma’s  regulations. 

(i)  Pursuant  to  the  requirements  of  30 
ere  732.15(b)(8),  the  Secretary  finds 
that  the  Oklahoma  DOM  has  the 
authority  imder  Oklahoma  law  and 
regulations  to  issue,  modify,  terminate 
and  enforce  notices  of  violation, 
cessation  orders  and  show  cause  orders 
in  accordance  with  Section  521  of 
SMCRA  and  with  30  CFR  Chapter  VII, 
Subchapter  L.  These  provisions  are 
incorporated  in  Sections  42-47  of  the 
OCRA  and  Parts  840-842  of  Oklahoma’s 
regulations. 

(j)  Pursuant  to  the  requirements  of  30 
ere  732.15(b)(9),  the  Secretary  finds 
that  the  Oklahoma  DOM  has  the 
authority  under  Oklahoma  law  and 
regulations  to  provide  for  designation  of 


areas  as  unsuitable  for  surface  coal 
mining  consistent  with  30  CFR  Chapter 
VII.  Subchapter  F.  These  provisions  are 
incorporated  in  Sections  48-50  of  the 
OCRA  and  Parts  760-769  of  Oklahoma’s 
regulations. 

(k)  Pursuant  to  the  requirements  of  30 
ere  732.15(b)(10),  the  Secretary  finds 
that  the  Oklahoma  DOM  has  authority 
under  Oklahoma  law  and  regulations  to 
provide  for  public  participation  in  the 
development  and  revision  of  Oklahoma 
regulations  consistent  with  the  public 
participation  requirements  of  SMCRA 
and  30  CFR  Chapter  VII.  Oklahoma  also 
has  authority  under  Oklahoma  law  and 
regulations  to  provide  for  public 
participation  in  the  permitting  process 
and  the  enforcement  of  its  laws  and 
regulations  consistent  with  SMCRA  and 
30  CFR  Chapter  Vn,  with  three 
exceptions: 

(l)  Section  520  of  SMCRA  provides  for 
citizen's  suits  against  government 
agencies  or  other  persons  where  there  is 
alleged  a  violation  of  the  Act  or  any 
rule,  regulation,  order  or  permit  issued 
pursuant  to  it,  to  compel  compliance 
with  the  Act  or  performance  of  non¬ 
discretionary  duties.  It  contemplates  an 
original  civil  action,  as  distinguished 
from  judicial  review  of  administrative 
action,  pursuant  to  Section  526  of  the 
Federal  Act.  However,  Section  41.C  of 
OCRA,  which  corresponds  to  Section 
520(c)  of  SMCRA,  provides  that  "(a)ny 
action  respecting  a  violation  of  this  act 
or  the  regulations  thereunder  may  be 
brought  only  pursuant  to  the 
Administrative  Procedures  Act  *  * 

The  Oklahoma  Attorney  General  has 
interpreted  the  Oklahoma  statute  as 
being  inconsistent  with  the  Federal  law 
because,  according  to  his  opinion  of 
February  25, 1980,  no  action  may  be 
commenced  unless  relief  is  first  pursued 
before  the  Oklahoma  DOM,  through 
some  unspecified  administrative 
procedure.  It  also  appears  that  the  only 
further  relief  available  after  exhaustion 
of  administrative  remedies  would  be 
judicial  review  of  the  administrative 
determination  which  under  both  State 
and  Federal  law  is  not  the  required  de 
novo  proceeding.  The  Secretary  agrees 
with  the  Attorney  General  that  Section 
41.C  is  inconsistent  with  Section  520(c) 
of  SMCRA. 

In  its  resubmission  of  December  8, 
1980,  Oklahoma  indicated  that  it  would 
have  legislation  introduced  to  amend 
Section  41,C  of  the  OCRA  to  remove  the 
phrase  “only  pursuant  to  the 
Administrative  Procedures  Act.”  This 
would  alleviate  the  inconsistency  with 
Section  520  of  SMCRA.  The 
resubmission  also  included  the 
Oklahoma  mandamus  statute,  12  O.S. 


1979  Supp.  Section  1451,  that  is  in  effect 
and  will  remain  in  effect  pending 
amendment  of  Section  41.C  of  the  OCRA 
by  the  legislature.  Section  1451  is 
available  to  citizens  to  compel  any 
official  action  or  decision  required  by 
law.  However,  where  the  law  requires 
an  exercise  of  discretion,  mandamus  can 
only  order  that  the  discretionary 
decision  to  be  made.  It  is  not  a  vehicle 
for  questioning  whether  the  official 
discretion  was  properly  exercised.  For 
that,  judicial  review  under  75  O.S.  1976 
Supp.  Section  318  is  the  only  available 
proceeding,  which  is  essentially  the 
proceeding  available  under  Section  41.C 
of  OCRA.  Therefore,  the  appoval  of  the 
Oklahoma  program  is  con^tioned  upon 
Oklahoma’s  amending  Section  41.C  of 
OCRA  so  that  citizens,  under  OCRA, 
have  the  same  access  to  courts  as 
provided  imder  Section  520  SMCRA. 

(2)  43  CFR  4.1296-.1296,  implementing 
Section  525(e)  of  SMCRA,  provides  for 
the  award  of  costs  and  expenses, 
including  attorneys'  fees,  in 
administrative  proceedings.  These 
provisions  are  made  applicable  to  state 
programs  through  Section  503(a)  and 
525(c)  of  SMCRA  and  30  CFR  640.15.  The 
resubmitted  Oklahoma  program,  at  page 
259  of  the  regulations,  is  similar  except 
for  provisions  that  would  provide  the 
award  of  appropriate  costs  and 
expenses  from  the  Oklahoma  DOM  (1) 
to  any  person  other  than  a  permittee  or 
his  representative  and  (2)  to  a  permittee, 
after  making  necessary  demonstrations 
and  findings.  These  exceptions  are  not 
in  accordance  with  43  CFR  4.1294(b)  and 
(c).  In  an  opinion  dated  December  12, 
1980,  the  Attorney  General  of  Oklahoma 
ruled  that  the  DOM  lacked  statutory 
authority  to  promulgate  regulations 
requiring  such  awards  from  the  DOM 
(OK  Administrative  Record  No.  223). 

The  absence  of  these  provisions 
causes,  the  State  rules  for  the  award  of 
costs  and  expenses  to  be  inconsistent 
with  43  CFR  4.1294  and  to  inhibit  the 
right  of  operators  and  the  pubic  to 
exercise  all  the  rights  they  would  have 
under  Section  525(e)  of  SMCRA  if  the 
Secretary  were  the  regulatory  authority. 
Therefore,  the  approval  of  the 
Oklahoma  program  is  conditioned  upon 
Oklahoma’s  enacting  a  statute  that 
authorizes  the  award  of  costs  and 
expenses  against  the  Oklahoma  DOM  in 
appropriate  cases,  and  upon  the 
promulgation  of  regulations  consistent 
with  43  CFR  4.1294  (b)  and  (c). 

(3)  As  indicated  in  (2)  above,  30  CFR 
840.15  requires  states  to  provide  for 
public  participation  in  the  enforcement 
of  the  state  program  consistent  with  30 
CFR  842,  843  and  43  CFR  4.  Part  4  of  43 
CFR,  at  Subpart  L,  contains  the 
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Secretary's  rules  applicable  to  surface 
coal  mining  hi^arings  and  appeals.  The 
Oklahoma  resubmission  includes  “Rules 
of  Practice  for  Hearings”  (Rules)  at  pp. 
260-264  of  the  regulations  (Section  B, 
Chapter  I).  The  Secretary  finds  that  the 
Rules  are  inadequate  to  provide 
meaningful  participation  by  operators 
and  the  public  in  the  enforcement  of  the 
Oklahoma  program  because  they  do  not 
establish  the  procedures  with  sufficient 
specificity  to  enable  operators  or  others 
to  prepare  their  arguments  and 
participate  in  proceeding  with  an 
understanding  of  what  is  expected  in 
such  proceedings.  For  example,  the 
Oklahoma  program  does  not  set  forth 
what  the  hearing  officers  and  the  Chief 
Mine  Inspector  (CMI)  can  expect  in  the 
way  of  initial  pleadings  and  answers  for 
the  various  kinds  of  formal  and  informal 
proceedings,  including  temporary  relief 
proceedings,  that  will  occur  and  does 
not  inform  potential  litigants  as  to  who 
will  have  the  burden  of  going  forward 
and  the  burden  of  persuasion  in  the 
different  kinds  of  cases. 

Nor  does  the  program  require  service 
of  pleadings  on  adversary  parties  which 
is  the  only  guarantee  a  member  of  the 
public  has  of  full  participation  in  a 
proceeding.  While  Section  2.2  governs 
cessation  order  reveiws,  the  rules  do  not 
provide  for  proceedings  to  review 
notices  of  violations.  While  Rule  8.1 
contemplates  appeals,  there  are  no 
procedures  for  the  time,  content,  form  or 
nature  of  appellate  review.  Rule  8.1 
requires  that  hearing  examiners  make 
their  decisions  “within  thirty  days,”  but 
does  not  say  whether  that  is  thirty  days 
from  the  hearing  or  thirty  days  fi'om  a 
request  for  a  hearing.  The  rule  does  not 
address  the  requirement  of  Section  53.B 
of  OCRA  that  written  decisions  on  the 
review  of  cessation  orders  must  be 
issued  by  the  CMI  within  thirty  days  of 
a  request  for  review,  except  where 
temporary  relief  has  been  granted  (5ee 
43  CFR  4.1180,  Expedited  Review  of 
Orders  of  Cessation).  Rule  8.2  does 
properly  reflect  the  five  day  decision 
deadline  on  requests  for  temporary 
relief  from  cessation  orders  required  by 
Section  53.C.  Rule  8  also  fails  to  reflect 
the  decision  timeframe  for  permit 
decision  reviews  fi'om  Section  18.C  of 
OCRA. 

Rule  2.1,  concerning  review  of  civil 
penalty  assessments,  fails  to 
accommodate  the  assessment 
conference  procedure  of  DOM  rule 
845.18. 

Section  7  of  the  Rules  deals 
exclusively  with  “applicants”  and 
“protestants.”  These  terms  are  not 
defined  and  do  not  appear  applicable  to 
OCRA.  Rules  7.5  and  7.6  contain 


procedures  that  are  not  relevant  to 
OCRA  which  would  be  confusing  to 
operators  and  citizens. 

Because  of  the  lack  of  detail  and 
clarity  of  the  Rules,  and  because  of  the 
inconsistencies  with  43  CFR  Part  4  and 
OCRA  discussed  above,  the  Secretary 
finds  that  the  “Rules  of  Practice  for 
Hearings”  do  not  allaw  citizens, 
operators,  and  attorneys  practicing 
before  the  Chief  Mine  Inspector  to 
exercise  fully  the  rights  to 
administrative  hearings  granted  by 
SMCRA  and  OCRA,  and  that  they  are 
inconsistent  with  the  public 
participation  provisions  of  SMCRA,  30 
CFR  Chapter  VII,  and  43  CFR  Part  4.  The 
approval  of  the  Oklahoma  program  is 
conditioned  upon  Oklahoma’s 
promulgating  amendments  to  the  “Rules 
of  Practice  for  Hearings”  that  correct  the 
problems  identified  above,  to  make  the 
public  participation  aspects  of  those 
rules  consistent  with  the  public 
participation  provisions  of  SMCRA,  30 
CFR  Chapter  VII,  and  43  CFR  Part  4. 

(l)  Pursuant  to  the  requirements  of  30 
era  732.15(b)(ll),  the  Secretary  finds 
that  the  Oklahoma  DOM  has  the 
authority  under  Oklahoma  law  and 
regulations  to  monitor,  review,  and 
enforce  the  prohibition  against  indirect 
or  direct  financial  interests  in  coal 
mining  operations  by  employees  of  the 
Oklahoma  DOM  consistent  with  30  CFR 
Part  705.  These  provisions  are 
incorporated  in  Section  34  of  the  OCRA 
and  Part  705  of  Oklahoma’s  regulations. 

(m)  Pursuant  to  the  requirements  of  30 
era  732.15(b)(12),  the  Secretary  finds 
that  the  Oklahoma  DOM  has  the 
statutory  authority  under  45  O.S.  1979 
Section  902,  but  does  not  have  the 
authority  under  fully  enacted 
regulations,  to  require  the  training, 
examination,  and  certification  of 
persons  engaged  in  or  responsible  for 
blasting  and  the  use  of  explosives  in 
accordance  with  Section  719  of  SMCRA. 
Under  30  CFR  732.15(b)(12).  the  State  is 
not  required  to  implement  regulations 
governing  such  training,  examination 
and  certification  until  six  months  after 
Federal  regulations  have  been 
promulgated  for  these  provisions.  The 
Secretary  promulgated  a  new 
Subchapter  M  and  Part  850  to  30  CFR 
Chapter  VII,  covering  this  subject,  on 
December  12, 1980.  (See  45  FR  82084- 
82100,  effective  January  12, 1981.) 
However,  the  new  Subchapter  M  is  not 
complete  and,  as  explained  at  45  FR 
82087,  Oklahoma  will  have  six  months 
to  submit  to  OSM  regulations  in 
compliance  with  Subchapter  M  after  it  is 
complete.  Therefore,  Oklahoma's 
present  inability  to  comply  with  Section 


719  of  SMCRA  has  no  effect  on  the 
Secretary’s  decision  published  today. 

(n)  Pursuant  to  the  requirements  of  30 
era  732.15(b)(13).  the  Secretary  finds 
that  the  Oklahoma  DOM  does  not  have 
authority  under  State  law  and 
regulations  to  operate  a  small  operator 
assistance  program  (SOAP).  According 
to  the  May  27, 1980,  opinion  of  the 
Oklahoma  Attorney  General  (See 
Administrative  Record  Document  No. 
OK-85),  the  payment  of  State  tax  dollars 
to  mine  operators  pursuant  to  45  O.S. 
Supp.  1979,  Section  745.16  (Section  19  of 
OCRA)  violates  Article  X,  Section  15  of 
the  Oklahoma  Constitution  and  is 
therefore  invalid  because  it  constitutes  a 
“gift”.  In  its  resubmission  of  December 
8, 1980,  Section  A,  Chapter  1,  page  5, 
Oklahoma  proposed  a  resolution  by  the 
Legislature  that  would  declare  the 
expenditure  of  State  funds  for  SOAP  to 
be  a  public  purpose.  If  such  a  resolution 
passes  the  Legislature,  the  DOM  is 
expected  to  be  able  to  promulgate 
regulations  consistent  with  30  CFR  Part 
795.  The  Oklahoma  resubmission 
proposed  a  memorandum  of  agreement 
for  the  joint  administration  of  SOAP 
imtil  the  Legislature  enacts  the  proposed 
resolution  and  the  DOM  promulgates 
regulations  consistent  with  30  CFR  Part 
795.  (See  Section  D,  Chapter  VII-16  and 
Administrative  Record  No.  OK-193.) 

The  proposed  memorandum  of 
agreement  provides  for  Oklahoma  to 
perform  all  functions  required  in  SOAP 
except  for  contracting  and  funding 
which  would  be  performed  by  OSM.  The 
Oklahoma  Attorney  General,  in  a  letter 
to  the  Chief  Mine  Inspector  dated 
September  2, 1980  (Administrative 
Record  No.  OK-166),  indicated  approval 
of  such  an  agreement  as  long  as  OSM 
reimburses  the  State  DOM  for  its 
administrative  costs.  As  an  interim 
arrangement,  this  is  acceptable  to  the 
Secretary. 

However,  the  Secretary  finds  the 
absence  of  valid  SOAP  provisions 
inconsistent  with  Section  507(c)  of 
SMCRA  and  30  CFR  Part  795.  The 
approval  of  the  Oklahoma  program  is 
conditioned  upon  Oklahoma's  obtaining 
authority  to  promulgate  regulations 
consistent  with  30  CFR  Part  795. 

(o)  Pursuant  to  the  requirements  of  30 
era  732.15(b)(14),  the  Secretary  finds 
that  the  Oklahoma  has  statutory 
authority  under  Section  36.1  of  OCRA, 
and  the  Oklahoma  program  contains 
provisions  for  protection  of  DOM 
employees  consistent  with  the 
protection  afforded  federal  employees 
under  Section  704  of  SMCRA. 

(p)  Pursuant  to  the  requirements  of  30 
era  732.15(b)(15),  the  Secretary  finds 
that  the  Oklahoma  DOM  has  the 
authority  under  Sections  53  and  54  of 
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OCRA  to  provide  for  administrative  and 
judicial  review  of  the  Oklahoma 
program  actions  in  accordance  with 
Sections  525  and  526  of  SMCRA.  The 
Secretary  also  hnds  that  DOM 
Regulations,  Parts  840-845,  are 
consistent  with  30  CFR  Chapter  VII, 
Subchapter  L.  However,  as  explained  in 
finding  4(k)(3)  above,  the  “Rules  of 
Practice  for  Hearings"  are  inconsistent 
with  Parts  840-845.  and  with  OCRA  in 
several  ways.  The  DOM  program  is 
deficient  to  the  extent  the  “Rules  of 
Practice  for  Hearings”  interfere  with 
Parts  840-834. 

(q)  Pursuant  to  the  requirements  of  30 
era  732.15(b)(16),  the  Secretary  finds 
that  the  Oklahoma  DOM  has  authority 
under  the  OCRA  and  the  Oklahoma 
program  contains  provisions  to 
cooperate  and  coordinate  with,  and 
provide  documents  and  other 
information  to,  the  Office  of  Surface 
Mining  under  the  provisions  of  30  CFR 
Chapter  VII. 

(r)  Pursuant  to  the  requirements  of  30 
era  732.15(c),  the  Secretary  finds  that 
the  laws  and  regulations  of  Oklahoma 
contain  provisions  that  would  interfere 
with  or  preclude  implementation  of  the 
provisions  of  SMCRA  and  30  CFR 
Chapter  VII.  The  provisions  of  the 
OC^  that  would  interfere  with  or 
preclude  implementation  of  SMCRA  and 
the  Secretary’s  regulations  aie  detailed 
in  findings  la,  4a,  4k,  and  4n.  In  his 
decision  of  October  10, 1980,  44  FR 
67367,  the  Secretary  was  unable  to 
determine  whether  Oklahoma’s  water 
quality  statutes  and  regulations 
contained  provisions  in  conflict  with  the 
proposed  program.  The  resubmission 
package  contained  Oklahoma’s  water 
quality  statutes  (Section  C,  Chapter  II), 
Oklahoma’s  Water  Quality  Standards  of 
1979,  and  the  1979  revision  to  the  Rules, 
Regulations  and  Modes  of  Procedure  of 
the  Oklahoma  Water  Resources  Board. 
The  Secretary  has  examined  these 
documents  and  finds  that  they  do  not 
preclude  implementation  of  the 
Oklahoma  program  and  do  not  interfere 
or  conflict  with  OCRA  or  the  DOM 
regulations. 

(s)  Pursuant  to  the  requirements  of  30 
era  732.15(d),  the  Secretary  finds  that 
the  Oklahoma  DOM  and  other  agencies 
having  a  role  in  the  program  have 
sufheient  legal,  technical,  and 
administrative  personnel  and  sufficient 
funding  to  implement,  administer,  and 
enforce  the  provisions  of  the  program, 
the  requirements  of  30  CFR  732.15(b), 
and  other  applicable  State  and  Federal 
laws. 

However,  the  Secretary  does  wish  to 
note  that  the  Chief  Mine  Inspector  (CMI) 
has  not  shown  in  the  program  how  he 
will  allocate  his  personnel  for  purposes 


of  the  various  formal  and  informal 
hearings  under  OCRA.  The  program 
envisions  the  CMI  appointing  hearing 
examiners  for  some  adjudicatory 
hearings  and,  the  CMI  exercising 
appellate,  jurisdiction  in  those  cases. 

The  program  does  not  show  how  hearing 
examiners  will  be  selected,  who  will 
advocate  the  DOM’s  position  before 
them  and  the  CMI,  and  how  the 
impartiality  of  the  CMI  will  be 
maintained  for  appellate  review.  Note 
that  OCRA  Section  17.C  requires 
different  personnel  for  informal  permit 
hearings  and  later  adjudicatory 
hearings.  The  Secretary  finds  that  DOM 
has  sufficient  personnel  and  budget  to 
accommodate  these  duties  and  assumes 
that  the  CMI  will  allocate  his  resources 
in  a  manner  consistent  with  the 
obligations  discussed  above. 

Public  and  Government  Agency 
Comments 

The  Secretary  received  comments 
from  the  public  and  government 
agencies  on  Oklahoma’s  program.  All  of 
these  comments  were  reviewed  and 
considered  by  the  Secretary  in  making 
the  decision  to  conditionally  approve 
the  Oklahoma  program. 

The  Secretary  intends  to  publish  in 
the  Federal  Register  within  the  next  few 
days,  a  summary  of  the  comments 
received  and  his  disposition  of  each 
significant  issue  they  raise. 

Background  on  Conditional  Approval 

The  Secretary  is  fully  committed  to 
two  key  aims  which  underlie  SMCRA. 
The  Act  calls  for  comprehensive 
regulation  of  the  effects  of  surface  coal 
mining  on  the  environment  and  public 
health  and  safety,  and  for  the  Secretary 
to  assist  the  states  in  becoming  the 
primary  regulators  under  the  Act.  To 
enable  the  states  to  achieve  that 
primacy,  the  Secretary  has  undertaken 
many  activities  of  which  several  are 
particularly  noteworthy. 

The  Secretary  has  worked  closely 
with  several  state  organizations,  such  as 
the  Interstate  Mining  Compact 
Commission,  the  Council  of  State 
Governments,  the  National  Governors 
Association  and  the  Western  Interstate 
Energy  Board.  Through  these  groups 
OSM  has  frequently  met  with  state 
regulatory  authority  personnel  to 
discuss  informally  how  the  Act  should 
be  administered,  with  particular 
reference  to  unique  circumstances  in 
individual  states.  Often  these  meetings 
have  been  a  way  for  OSM  to  explain 
portions  of  the  Federal  requirements  and 
how  the  states  might  meet  them. 
Alternative  state  regulatory  options,  the 
“state  window”  concept,  for  example, 
were  discussed  at  several  meetings  of 


the  Interstate  Mining  Compact 
Commission  and  the  National  Governors 
Association. 

The  Secretary  has  dispensed  over  $6.9 
million  in  program  development  grants 
and  over  $37.6  million  in  initial  program 
grants  to  help  the  states  to  develop  their 
programs,  to  administer  their  initial 
programs,  to  train  their  personnel  in  the 
new  requirements  and  to  purchase  new 
equipment.  In  several  instances  OSM 
detailed  its  personnel  to  states  to  assist 
in  the  preparation  of  their  permanent 
program  submissions.  OSM  has  also  met 
with  individual  states  to  determine  how 
best  to  meet  the  Act’s  environmental 
protection  goals. 

Equally  important,  the  Secretary 
structured  the  state  program  approval 
process  to  assist  the  states  in  achieving 
primacy.  He  voluntarily  provided  his 
preliminary  views  on  the  adequacy  of 
each  state  program  to  identify  needed 
changes  and  to  allow  them  to  be  made 
without  penalty  to  the  state.  The 
Secretary  adopted  a  special  policy  to 
insure  that  communication  between  him 
and  the  states  remained  open  and 
uninhibited  at  all  times.  This  policy  was 
critical  to  avoiding  a  period  of  enforced 
silence  with  a  state  aher  the  close  of  the 
public  comment  period  on  its  program 
and  has  been  a  vital  part  of  the  program 
review  process  (see  77  FR  54444, 
September  19, 1979). 

'The  Secretary  has  also  developed  in 
his  regulations  the  critical  ability  to 
approve  conditionally  a  state  program. 

Under  the  Secretary’s  regulations, 
conditional  approval  gives  full  primacy 
to  a  state  even  though  there  are  minor 
deficiencies  in  a  program.  This  power  is 
not  expressly  authorized  by  the  Act;  it 
was  adopted  through  the  Secretary’s 
rulemaking  authority  under  30  U.S.C. 
201(c),  503(b),  and  503(a)(7).  The  Act 
expressly  gives  the  Secretary  only  two 
options — to  approve  or  disapprove  a 
state  program.  Read  literally,  the 
Secertary  would  have  no  flexibility;  he 
would  have  to  approve  those  programs 
that  are  letter-perfect  and  disapprove  all 
others.  To  avoid  that  result,  and  in 
recognition  of  the  difficulty  of 
developing  an  acceptable  program,  the 
Secretary  adopted  the  regulation 
providing  the  authority  to  approve 
conditionally  a  program. 

Conditional  approval  has  a  vital  effect 
for  programs  approved  in  the  Secretary’s 
initial  decision:  it  results  in  the 
implementation  of  the  permanent 
program  in  a  state  monts  earlier  than 
might  otherwise  be  anticipated.  While 
this  may  not  be  significant  in  states  that 
already  have  comprehensive  surface 
mining  regulatory  programs,  in  many 
states  that  earlier  implementation  will 
initiate  a  much  higher  degree  of 
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environmental  protection.  It  also 
implements  the  rights  SMCRA  provides 
to  citizens  to  participate  in  the 
regulation  of  surface  coal  mining 
through  soliciting  their  views  at  hearings 
and  meetings  and  enabling  them  to  Hie 
requests  to  designate  lands  as 
unsuitable  for  mining  if  they  are  fragile, 
historic,  critical  to  agriculture,  or  simply 
cannot  be  reclaimed  to  their  prior 
productive  capability. 

The  Secretary  considers  three  factors 
in  deciding  whether  a  program  qualifies 
for  conditional  approval.  First  is  the 
state’s  willingness  to  make  good  faith 
efforts  to  effect  the  necessary  changes. 
Without  the  state’s  commitment,  the 
option  of  conditional  approval  may  not 
be  used. 

Second,  no  part  of  the  program  can  be 
incomplete.  As  the  preamble  to  the 
regulations  says,  the  program,  even  with 
deficiencies,  must  “provide  for 
implementation  and  administration  for 
all  processes,  procedures,  and  systems 
required  by  the  Act  and  these 
regulations’’  (44  FR 14961).  That  is,  a 
state  must  be  able  to  operate  the  basic 
components  of  the  permanent  program: 
the  designation  process;  the  permit  and 
coal  exploration  systems;  the  bond  and 
insurance  requirements;  the 
performance  standards;  and  the 
inspection  and  enforcement  system.  In 
addition  there  must  be  a  functional 
regulatory  authority  to  implement  the 
other  parts  of  the  program.  If  some 
fundamental  component  is  missing, 
conditional  approval  may  not  be  used. 

Third,  the  deficiencies  must  be  minor. 
For  each  deficiency  or  group  of 
deficiencies,  the  Secretary  considers  the 
significance  of  the  deficiency  in  light  of 
the  particular  state  in  question. 
Examples  of  deficiencies  that  would  be 
minor  in  virtually  all  circumstances  are 
correction  of  clerical  errors  and 
resolution  of  ambiguities  through 
attorneys  general  opinions,  revised 
regulations,  policy  statements,  and 
changes  in  the  narrative  or  the  side-by- 
side. 

Other  deficiencies  require  individual 
consideration.  An  example  of  a 
deficiency  that  would  most  likely  be 
major  would  be  a  failure  to  allow 
meaningful  public  participation  in  the 
permitting  process.  Although  this  would 
not  render  the  permit  system  incomplete 
because  permits  could  still  be  issued, 
the  lack  of  any  public  participation 
could  be  such  a  departure  from  a 
fundamental  purpose  of  the  Act  that  the 
deficiency  would  most  likely  be  major. 
The  use  of  a  conditional  approval  is  not 
and  cannot  be  a  substitute  for  the 
adoption  of  an  adequate  program. 
Section  732.13(i]  of  Title  30  of  the 
regulations  gives  the  Secretary  little 


discretion  in  terminating  programs 
where  the  state,  in  the  Secretary’s  view, 
fails  to  fulfill  the  conditions.  The 
purpose  of  the  conditional  authority 
power  is  to  assist  the  states,  not  to 
excuse  them  fi'om  achieving  compliance 
with  SMCRA. 

Conditional  Approval 

As  indicated  above  under  the 
Secretary’s  Findings,  there  are  four 
minor  deficiencies  which  the  Secretary 
requires  be  corrected.  In  all  other 
respects,  the  Oklahoma  program  meets 
the  criteria  for  approval.  The 
deficiencies  identified  in  prior  findings 
and  the  reasons  why  they  are 
considered  minor  are  summarized 
below. 

1.  Section  41.C  of  OCRA  does  not 
provide  citizens  with  the  same  access  to 
courts  for  citizen  suits  as  provided 
under  Section  520  of  SMCRA. 

The  deficiency  is  minor  because  a 
citizen  would  eventually  have  access  to 
judicial  review  of  the  DOM  actions  or 
failure  to  act,  but  only  after  exhausting 
administrative  remedies.  In  addition,  a 
citizen  would  also  have  access  to 
federal  courts  under  Section  520  for 
review  of  the  Oklahoma  DOM’s  actions. 
Further,  Oklahoma  mandamus  statute 
would  enable  a  citizen  to  obtain  a  writ 
of  mandamus  against  the  State  if  it  fails 
to  perform  its  mandatory  duties. 

2.  The  Oklahoma  Department  of 
Mines  does  not  have  statutory  authority 
to  award  appropriate  costs  and 
expenses  including  attorneys’  fees  to  (a) 
any  person  other  &an  a  permittee  or  his 
representative  and  (b)  a  permittee  in 
administrative  proceedings  consistent 
with  43  CFR  4.1294  (b)  and  (c). 

This  deficiency  is  minor  because  it 
would  not  interfere  with  the  rights  of 
citizens  or  permittees  to  administrative 
review  of  actions  by  the  Oklahoma 
DOM.  There  is  only  a  slight  possibility 
that  there  will  be  a  need  for  such  an 
award  prior  to  amending  the  statute  and 
regulations.  Furthermore,  such  awards 
are  authorized  during  judicial  review  of 
the  Department’s  actions. 

3.  The  Oklahoma  Department  of 
Mines  does  not  have  authority  to 
administer  the  Small  Operator 
Assistance  Program  (SOAP)  consistent 
with  Section  507(c)  of  SMCRA  and  30 
CFR  Part  795. 

This  deficiency  is  minor  because  the 
number  of  operators  in  Oklahoma 
eligible  to  receive  SOAP  assistance  is  so 
few.  Only  six  operators  are  eligible  to 
receive  SOAP  funds  and  of  these  only 
one  has  applied  for  assistance. 
Furthermore,  Oklahoma  has  proposed  a 
memorandum  of  agreement  for  the  joint 
administration  of  SOAP  until  the 
Legislature  enacts  the  resolution  and  the 


DOM  promulgates  regulations  consistent 
with  30  CFR  Part  795.  The  agreement 
provides  for  Oklahoma  to  perform  all 
functions  required  in  SOAP  except  for 
contracting  and  fimding  which  would  be 
performed  by  OSM,  and  is  a  viable 
interim  arrangement. 

The  Rules  of  Practice  for  Hearings  are 
not  consistent  with  the  public 
participation  aspects  of  SMCRA,  30  CFR 
Chapter  VII,  Md  43  CFR  Part  4.This 
deficiency  is  minor  because  it  can  be 
quickly  remedied  by  ordinary 
rulemaking  before  most  of  the 
adjudicatory  procedures  called  for 
under  OCRA  £md  other  DOM  rules  are 
likely  to  be  used  by  anyone. 

'The  substantive  rights,  remedies  and 
procedures  required  by  SMCRA  are 
reflected  in  OCRA  and  DOM  rules  Parts 
700-845.  The  problems  lie  only  in  the 
“Rules  of  Practice  for  Hearings,”  which 
either  omit  or  conflict  with  the 
procedures  of  OCRA  and  Parts  700-845 
of  the  DOM  rules. 

Given  the  nature  of  these  deficiencies 
and  their  magnitude  in  relation  to  all  the 
other  provisions  of  the  Oklahoma 
program,  the  Secretary  of  the  Interior 
has  concluded  they  are  minor 
deficiencies.  Accordingly,  the  program  is 
eligible  for  conditional  approval  under 
30  CFR  732.13(i),  because: 

1.  The  deficiencies  are  of  such  a  size 
and  nature  as  to  render  no  part  of  the 
Oklahoma  program  incomplete  since  all 
other  aspects  of  the  program  meet  the 
requirements  of  SMCRA  and  30  CFR 
Chapter  VII  and  these  deficiencies, 
which  will  be  promptly  corrected,  will 
not  directly  affect  environmental 
performance  at  coal  mines; 

2.  Oklahoma  has  initiated  and  is 
actively  proceeding  with  steps  to  correct 
the  deficiencies;  and 

3.  Oklahoma  has  agreed,  by  telegram 
dated  January  12, 1981,  to  correct 
deficiencies  (1)  and  (4)  by  July  1, 1981, 
and  deficiencies  (2)  and  (3)  by 
November  1, 1981. 

Accordingly,  the  Secretary  is 
conditionally  approving  the  Oklahoma 
program.  This  approval  shall  terminate 
if  deficiencies  1  and  4  are  not  corrected 
by  July  1, 1981,  and  deficiencies  2  and  3 
by  November  1, 1981. 

This  conditional  approval  is  effective 
January  19, 1981.  Beginning  on  that  date, 
and  subject  to  the  delay  discussed 
below  under  “State  Court  Litigation”, 
the  Oklahoma  Department  of  Mines 
shall  be  deemed  the  regulatory  authority 
in  Oklahoma  and  all  surface  coal  mining 
and  reclamation  operations  on  non- 
Federal  and  non-Indian  lands  and  all 
coal  exploration  on  non-Federal  and 
non-Indian  lands  in  Oklahoma  shall  be 
subject  to  the  permanent  regulatory 
program. 
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On  non-Federal  and  non-Indian  lands 
in  Oklahoma  the  permanent  regulatory 
program  consists  of  the  State  program 
as  approved  by  the  Secretary. 

On  federal  lands,  the  permanent 
regulatory  program  will  consist  of  the 
federal  rules  made  applicable  under  30 
CFR  Chapter  VII,  Srbchapter  D — Parts 
740-745.  In  addition,  in  accordance  with 
Section  523(a]  of  the  SMCRA,  30  USC 
1273(a),  the  Federal  lands  program  in 
Oklahoma  shall  include  the 
requirements  of  the  approved  Oklahoma 
permanent  regulatory  program. 

Oklahoma  and  the  Department  of  the 
Interior  will  have  the  opportimity  to 
enter  into  a  cooperative  agreement  to 
allow  Oklahoma  to  enforce  the 
requirements  of  the  approved  Oklahoma 
permanent  regulatory  program  on 
Federal  lands. 

The  Secretary’s  approval  of  the 
Oklahoma  program  relates  at  this  time 
only  to  the  permanent  regulatory 
program  under  Title  V  of  SMCRA.  The 
approval  does  not  constitute  approval  of 
any  provisions  related  to 
implementation  of  Title  IV  under 
SMCRA,  the  abandoned  mine  lands 
reclamation  program.  In  accordance 
with  30  CFR  Part  884,  Oklahoma  may 
submit  a  State  reclamation  plan  now 
that  its  permanent  program  has  been 
approved.  At  the  time  of  such  a 
submission,  all  provisions  relating  to 
abandoned  mined  lands  reclamation 
will  be  reviewed  by  officials  of  the 
Department  of  the  Interior. 

State  Court  Litigation 

The  coal  industry  in  Oklahoma  filed  a 
lawsuit  in  the  District  Court  for 
Oklahoma  County,  Oklahoma,  seeking 
relief  from  the  permanent  program 
within  the  context  of  Section  503(d]  of 
SMCRA.  [Oklahoma  Mining  and 
Reclamation  Association  v.  Oklahoma, 
No.  CI-80-5520).  On  December  23, 1980 
the  court  issued  a  permanent  injunction 
holding  that  Oklahoma’s  permanent 
program  regulations  were  arbitrary  and 
capricious  and  ordered  the  Department 
of  Mines  (DOM)  (1)  to  not  enforce  its 
proposed  permanent  program  and  (2)  to 
withdraw  the  program  submitted  to  the 
Secretary  on  December  8, 1980.  The 
Oklahoma  Attorney  General  opposed 
the  lawsuit  vigorously  and  appealed  the 
decision  immediately.  A  stay  of  the  trial 
court  decision  was  sought  in  the 
Oklahoma  district  court. 

On  January  9, 1981,  the  judge  of  the 
district  court  dissolved  his  order  of 
December  23, 1980.  He  then  issued  a 
new  temporary  injunction  which  enjoins 
Oklahoma  from  enforcing  the  permanent 
program  until  further  order  from  the 
court.  However,  the  judge  ordered  the 
state  to  continue  to  enforce  the  interim 


program  and  stated  that  Oklahoma  is 
not  required  to  withdraw  its  program 
submission.  The  judge  gave  the  plaintiffs 
45  days  to  outline  their  specific 
objections  to  the  Oklahoma  program 
and  the  State  30  days  thereafter  to 
comment  on  the  plaintiffs  objections. 
The  judge  has  scheduled  a  hearing  on  or 
about  March  30  to  further  consider  the 
injunction. 

Although  the  judge  did  not  specifically 
address  the  question  of  whether  or  not 
the  State  could  agree  to  meet  the  Office 
of  Surface  Mining’s  conditions  for 
approval,  the  Oklahoma  Assistant 
Attorney  General  advised  the  OSM 
Regional  Solicitor  that  he  interprets  the 
judge’s  order  that  the  Department  of 
Mines  could  agree  to  the  conditions  if  it 
desires.  (Administrative  Record  No. 
OK-262)  The  Oklahoma  Department  of 
Mines  has  agreed  to  the  conditions  in  a 
telegram  sent  to  the  Secretary  on 
January  12, 1981.  (Administrative  Record 
No.  OK-261) 

The  Secretary  considered  several 
alternative  courses  in  light  of  these 
developments.  First,  he  considered 
disapproving  the  program  on  the 
grounds  that  the  state  did  not  have  the 
authority  to  enforce  its  program  as 
required  under  Section  503(b)(4)  of 
SMCRA,  30  USC  1253(b)(4).  This 
alternative  was  rejected,  on  the  groimds 
that  Section  503(d)  of  SMCRA,  (30  USC 
1253(d))  intends  that  for  a  period  of  up 
to  one  year,  the  existence  of  an 
injimction  against  State  enforcement  of 
its  program  does  not  constitute  a  defect 
requiring  disapproval  of  a  State 
program. 

Second,  the  Secretary  considered 
delaying  his  decision  until  the  State 
court  litigation  was  completed.  This 
alternative  was  rejected  because  it 
would  violate  the  Secretary’s  duty  to 
approve  or  disapprove  the  program 
within  sixty  days  after  resubmission,  as 
required  by  section  503(c)  of  SMCRA,  30 
USC  1253(c). 

Third,  the  Secretary  considered 
announcing  that  he  would  approve  this 
program  once  the  injunction  is  lifted,  so 
long  as  it  is  unchanged  from  the  existing 
submission.  This  alternative  was 
rejected  because  it  might  lead  to 
additional  delay  in  implementing  the 
permanent  program,  by  requiring 
reconsideration  of  the  program  before 
an  approval  could  be  given  if  any 
changes  to  the  program  are  made  during 
the  court  action. 

Finally,  the  Secretary  considered 
conditionally  approving  the  program  at 
this  time,  recognizing  that  the  State  may 
not  be  able  to  imme^ately  enforce  it. 
This  option  was  accepted,  because  it 
fulfills  the  Secretary’s  obligation  to 
meike  a  decision  within  60  days  of 


resubmission  by  the  State,  it  makes  the 
State  immediately  eligible  to  qualify  for 
its  share  of  the  abandoned  mine  land 
fund  and  it  minimizes  delay  in  the 
effectiveness  of  the  permanent  program. 

As  a  result  of  the  existence  of  the 
temporary  injunction,  Oklahoma  cannot 
now  enforce  the  program  conditionally 
approved  today.  Under  section  503(d)  of 
SMCRA,  20  U.S.C.  1253(d),  in  these 
circumstances  the  regulation  of  surface 
coal  mining  and  reclamation  operations 
covered  by  the  State  program  shall  be 
conducted  by  the  State  pursuant  to 
Section  502  of  SMCRA,  30  U.S.C.  1252. 

In  other  words,  the  initial  program  will 
remain  in  effect  in  Oklahoma  until  the 
injunction  terminates  or  for  one  year, 
whichever  is  shorter, 

If  the  injunction  terminates  before  the 
end  of  one  year  from  its  issuance,  then 
this  conditionally  approved  program 
shall  become  inunediately  effective  in 
Oklahoma.  If  the  injuction  does  not 
terminate  within  one  year,  then  either  a 
federal  program  will  be  implemented  or 
the  Secretary  will  enforce  the 
conditionally  approved  State  program.  If 
the  pending  lawsuit  results  in  any 
changes  to  the  program  conditionally 
approved  today,  these  changes  must  be 
submitted  for  approval  as  revisions  or 
amendments  to  ^e  approved  program 
under  30  CFR  732.17. 

Additional  Findings 

The  Secretary  has  determined  that, 
pursuant  to  Section  702(d)  of  SMCRA,  30 
USC  129(d),  no  environmental  impact 
statement  need  be  prepared  on  this 
conditional  approval. 

The  Secretary  has  determined  that 
this  document  is  not  a  significant  rule 
under  E.0. 12044  or  43  CFR  Part  14,  and 
no  regulatory  analysis  is  being  prepared 
on  this  conditional  approval. 

Dated:  January  13, 1981. 

Joan  Davenport, 

Assistant  Secretary  for  Energy  and  Minerals. 

A  new  Part,  30  CFR  Part  936,  is 
adopted  to  read  as  follows: 

PART  936— OKLAHOMA 

Sec. 

936.1  Scope. 

936.2-936.9  [Reserved] 

936.10  State  program  approval. 

936.11  Conditions  of  State  program 
approval. 

Authority:  Sec.  503,  Pub.  L.  95-87, 91  Stat. 
407  (30  USC  1253). 

§936.1  Scope. 

This  part  contains  all  rules  applicable 
only  within  Oklahoma  that  have  been 
adopted  under  the  Surface  Mining 
Control  and  Recl€unation  Act  of  1977. 
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§§936.2-936.9  [Reserved] 

§  936. 1 0  State  program  approval. 

(a)  The  Oklahoma  State  Program,  as 
submitted  on  February  28, 1980,  and 
amended  on  June  11, 1980,  and 
resubmitted  on  December  8, 1980,  is 
approved  subject  to  the  conditions  set 
forth  in  30  CFR  936.11.  Copies  of  the 
approved  program  together  with  copies 
of  the  letter  from  the  Oklahoma 
Department  of  Mines  agreeing  to  the 
conditions  in  30  CFR  936.11,  are 
available  at: 

Office  of  Surface  Mining  Reclamation  and 
Enforcement,  Region  IV,  5th  Floor,  Scarritt 
Building,  818  Grand  Avenue,  Kansas  City, 
Missouri  64106,  Telephone;  (816)  374-3920. 
Oklahoma  Department  of  Mines,  4040  N. 
Lincoln,  Suite  107,  Oklahoma  City, 
Oklahoma  73105,  Telephone  (405)  521-3859. 
OfHce  of  Surface  Mining  Reclamation  and 
Enforcement,  Room  153,  Interior  South 
Building,  1951  Constitution  Avenue,  NW., 
Washington,  D.C.  20240,  Telephone;  (202) 
343-4728. 

(b)  In  its  May  16, 1980,  opinion,  the 
U.S.  District  Court  for  the  District  of 
Columbia  ordered  the  Secretary  to 
affirmatively  disapprove  any  regulation 
in  a  state  program  which  incorporates  a 
suspended  or  remanded  Federal 
regulation.  A  list  follows  of  provisions 
contained  in  the  Oklahoma  submission 
which  are  based  on  suspended  or 
remanded  Federal  regulations.  These 
regulations  are  affirmatively 
disapproved  to  the  extent  indicated  or,  if 
no  limitation  is  indicated,  in  their 
entirety. 

1.  Section  701.5,  the  definition  of  "mine 
plan  area,”  and  the- use  of  the  term  in 
Sections  779,  780,  783,  and  784,  to  the  extent 
of  the  court's  decision  regarding  requirements 
of  information  outside  the  permit  area. 

2.  Section  761.5,  the  definition  of  “public 
road.” 

3.  Section  761.5(a)(2)(ii),  the  definition  of 
"valid  existing  rights,”  to  the  extent  it  does 
not  allow  recognition  of  such  rights  an 
operator  may  claim  by  having  made  a  good 
faith  effort  to  obtain  all  permits  before  8/3/77 
as  stipulated  by  the  court's  decision. 

4.  Sections  761.11(c)  and  761.12(f)(1)  to  the 
extent  that  they  prohibit  or  restrict  mining 
near  places  only  eligible  for  listing  on  the 
National  Register  of  Historic  Places,  and  the 
words  “or  a  statutory  or  regulatory 
responsibility  for"  in  Section  761.12(f). 
Further,  both  rules  to  the  extent  that  they 
apply  to  privately-owned  places  listed  on  the 
National  Register  of  Historic  Places  in 
addition  to  publicly-owned  places. 

5.  Sections  779.20,  780.16,  783.20  and  784.21 
requiring  a  permit  application  to  contain  a 
study  of  fish  and  wildlife  and  to  include  a 
fish  and  wildlife  reclamation  plan. 

6.  Section  783.14(a)(1)  insofar  as  it  requires 
a  geologic  description  of  the  strata  down  to 
and  immediatly  below  any  coal  seam  for 


areas  to  be  affected  only  by  “surface 
operations  and  facilities,”  where  no  removal 
of  overburden  down  to  the  level  of  the  coal 
seam  will  occur. 

7.  Section  785.17(a)  concerning  the  prime 
farmland  grandfather  clause. 

8.  Sections  785.17(b)(3)  and  823.14(c) 
concerning  excessive  soil  compaction. 

9.  Section  785.17(b)(8)  to  the  extent  that  it 
requires  prime  farmland  reclamation  target 
yields  to  be  based  on  estimated  yields  imder 
a  high  level  of  management  rather  than  a 
level  of  management  equivalent  to  that  used 
on  prime  farmlands  in  the  surrounding  area. 

10.  Section  786.5  to  the  extent  that  “or  has 
not  been”  is  no  longer  part  of  the  definition  of 
“irreparable  damage  to  the  environment.” 

11.  Sections  816.42(a)  (1)  and  (7)  and 
817.42(a)  (1)  and  (7)  to  the  extent  they  apply 
effluent  standards  to  the  reclamation  phase 
of  a  surface  coal  mining  operation. 

12.  Sections  816.42(b)  and  817.42(b)  relating 
to  effluent  standard  exemptions  during  major 
storm  periods. 

13.  Sections  816.46(b)  and  817.46(b) 
concerning  sediment  storage  volume  in 
sediment  ponds. 

14.  Sections  816.46(c)  and  817.46(c) 
concerning  detention  time  for  water  in 
sediment  ponds. 

15.  Sections  816.46(d)  and  817.46(d)  to  the 
extent  they  require  dewatering  devices  to 
have  a  discharge  rate  to  achieve  and 
maintain  the  theoretical  detention  time  for 
sediment  ponds. 

16.  Sections  816.46(h)  and  817.46(h) 
concerning  sediment  removal  finm  sediment 
ponds. 

17.  Sections  816.65(f)  and  817.65(f)  requiring 
special  approval  prior  to  blasting  within  1,000 
feet  of  certain  buildings  and  500  feet  of  other 
facilities  and  which  restrict  blasting  at 
distances  greater  than  300  feet. 

18.  Sections  816.83(a)  and  817.83(a) 
concerning  coal  processing  waste  banks  to 
the  extent  they  preclude  a  possible 
exemption  from  the  underdrain  requirement 
where  the  operator  can  demonstrate  that  an 
alternative  would  ensure  structural  integrity 
of  the  waste  bank  and  protection  of  water 
quality. 

19.  Sections  816.95  and  817.95  concerning 
air  resources  protection  to  the  extent  they 
apply  to  air  pollution  not  caused  by  erosion. 

20.  Sections  816.103(a)(1)  and  817.103(a)(1) 
to  the  extent  they  do  not  provide  operators 
the  option  of  treating  acid-forming  and  toxic¬ 
forming  material  in  lieu  of  covering  such 
materials. 

21.  Sections  816.115  and  817.115  to  the 
extent  they  require  an  operator  who  proposes 
range  or  pasture  as  the  post-mining  land  use 
to  use  actually  the  land  for  grazing  for  the 
last  two  years  of  bond  liability. 

22.  Sections  823.11(c),  823.15(b)  and 
823.15(c)  to  the  extent  they  require  an 
operator  on  prime  farmland  actually  to  return 
the  land  to  crop  production. 

23.  Sections  817.101(b)(1)  and  817.102 
applying  the  “approximate  original  contour” 
(AOC)  regulations  to  underground  mining. 

24.  Section  823  to  the  extent  that  it  does  not 
provide  an  exemption  for  surface  facilities 
actively  used  over  extended  period^,  but 


which  affect  a  minimal  amount  of  land. 

25.  Sections  816.116(b)  and  817.116(b)  to  the 
extent  that  they  state  that  an  operator's 
responsibility  for  successful  revegetation  is 
not  commenced  until  the  vegetation  reaches 
90  percent  of  the  natural  cover  in  the  area. 

26.  Sections  816.133(c)  (4)  and  (9)  and 
817.133(c)  (4)  and  (9)  to  the  extent  they 
require  an  operator  to  provide  “letters  of 
commitment”  for  proposed  land  use  changes 
or  for  proposed  cropland  use. 

27.  Section  817.52(a)(1)  to  the  extent  that  it 
requires  ground  water  monitoring  to 
determine  the  efiects  of  underground  mining 
activities  on  the  recharge  Capacity  of 
reclaimed  land. 

28.  Sections  845.12-845.16  to  the  extent  they 
impose  a  civil  penalty  point  system. 

§  936. 1 1  Conditions  of  State  program 
approval. 

(a)  The  approval  found  in  Section 

936.10  will  terminate  on  July  1, 1981, 
unless  Oklahoma  submits  to  the 
Secretary  by  that  date  copies  of  a  fully 
enacted  statute  which  amends  Section 
41.C  of  OCRA  to  provide  citizens,  under 
OCRA,  with  the  same  access  to  courts 
as  provided  under  Section  520  of 
SMCRA,  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

(b)  The  approval  found  in  Section 

936.10  will  terminate  on  July  1, 1981, 
unless  Oklahoma  submits  to  the 
Secretary  by  that  date  copies  of 
promulgated  regulations  which  amend 
the  Rules  of  Practice  for  Hearings  to 
make  the  public  participation  aspects  of 
those  rules  consistent  with  the  public 
participation  aspects  of  SMCRA,  30  CFR 
Chapter  VII,  and  43  CFR  Part  4  or 
otherwise  amends  its  program  to 
accomplish  the  same  result. 

(cj  The  approval  found  in  Section 

936.10  will  terminate  on  November  1. 
1981,  unless  Oklahoma  submits  to  the 
Secretary  by  that  date  copies  of  a  fully 
enacted  statute  and  implemented 
regulations  which  provide  the  Oklahoma 
Department  of  Mines  to  award  costs  and 
expenses,  including  attorney’s  fees,  in 
administrative  proceedings,  in 
accordance  with  43  CFR  4.1294  (b)  and 

(c),  or  otherwise  amends  its  program  to 
accomplish  the  same  result. 

(d)  The  approval  found  in  Section 

936.10  will  terminate  on  November  1, 
1981,  unless  Oklahoma  submits  to  the 
Secreatry  by  that  date  copies  of 
appropriate  statutory  authority  and 
implemented  regulations  consistent  with 
30  CFR  Part  795,  or  otherwise  amends  its 
program  to  accomplish  the  same  result. 

[FR  Doc.  81-1918  Filed  1-16-81: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  40 
[CGD  81-004] 

Cadets  of  the  Coast  Guard; 
Appointment  Program 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  previously 
deleted  from  the  Code  of  Federal 
Regulations  all  provisions  concerning  its 
cadet  appointment  program.  In  order 
that  its  regulations  may  reflect  the 
existence  of  this  program,  this  action 
will  replace  the  deleted  material  with  a 
single  section  that  generally  describes 
the  appointment  process  and  provides 
an  address  where  further  information 
may  be  obtained. 

EFFECTIVE  DATE:  February  18, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Coleman  Sachs,  Office  of  the  Chief 
Counsel,  {G-LRA/34),  U.S.  Coast  Guard 
Headquarters,  Washington,  D.C.  20593 
(202)  426-1534. 

SUPPLEMENTARY  INFORMATION:  On  May 

24, 1979,  the  Coast  Guard  published 
notice  in  the  Federal  Register  (44  FR 
30094)  that  Part  40,  governing  the 
appointment  of  cadets,  was  being 
deleted  from  Title  33,  Code  of  Federal 
Regulations.  This  action  was  taken 
because  the  information  in  Part  40  had 
become  outdated  and  was  inconsistent 
with  internal  directives  on  the 
appointment  of  cadets  published  in  the 
Coast  Guard  Personnel  and  Medical 
Manuals.  The  need  for  flexibility  in 
setting  the  standards  for  appointment  of 
cadets  made  publication  of  current 
material  in  the  Code  of  Federal 
Regulations  impractical. 

The  Coast  Guard  has  since 
determined  that  some  mention  of  the 
Cadet  appointment  program  should  be 
retained  in  the  CFR.  It  is  therefore 
replacing  Part  40  with  a  single  section 
that  contains  a  general  description  of 
the  appointment  process  and  an  address 
where  further  information  may  be 
obtained.  This  will  provide  recognition 
of  the  program’s  existence  and  allow  a 
broader  dissemination  of  information 
concerning  it. 

This  rulemaking  has  been  reviewed 
and  determined  to  be  nonsignificant 
under  the  Department  of 
Transportation’s  Regulatory  Policies  and 
Procedures  published  on  February  26, 
1979  (44  FR  11034).  It  was  determined  to 
have  insufficient  economic  impact  to 
warrant  the  preparation  of  a  chaft 
evaluation.  Since  it  is  concerned  with 


agency  personnel,  this  action  is 
exempted  from  the  provisions  of  5  U.S.C. 
553  requiring  advance  notice  and  an 
opportunity  for  public  comment. 

Ln  consideration  of  the  foregoing.  Title 
33  of  the  Code  of  Federal  Reg^ations  is 
amended  by  adding  a  new  Part  40,  to 
read  as  follows: 

PART  40— CADETS  OF  THE  COAST 
GUARD 

Sec. 

40. 1  Program  for  appointing  cadets. 

Authority:  14  U.S.C.  182  and  633, 49  CFR 
1.48(b). 

§  40.1  Program  for  appointing  cadets. 

'The  Coast  Guard  conducts  a  program 
for  appointing  qualified  men  and  women 
as  cadets  who  are  admitted  to  the  Coast 
Guard  Academy,  New  London, 
Connecticut.  The  Superintendent  of  the 
Coast  Guard  Academy  tenders 
appointments  on  the  basis  of  previous 
academic  performance,  reported  College 
Entrance  l^amination  Board  or 
American  College  Testing  scores,  and 
the  findings  of  a  Cadet  Candidate 
Evaluation  Board,  consisting  of  Coast 
Guard  officers  appointed  by  the 
Superintendent  of  the  Coast  Guard 
Academy,  which  reviews  each 
applicant’s  personal  qualifications.  In 
addition,  a  Service  Academy  Medical 
Examination  must  be  satisfactorily 
completed  before  appointment. 
Applications  must  be  submitted  on 
Coast  Guard  form  CG-4151.  This  form, 
along  with  additional  information  on  the 
Cadet  appointment  program, 'may  be 
obtained  from  the  Director  of 
Admissions,  U.S.  Coast  Guard 
Academy,  New  London,  CT  06230. 

(14  U.S.C.  182  and  633,  49  CFR  1.46(b)) 

Dated:  January  13, 1981. 

W.  H.  Stewart, 

Rear  Admiral,  U.S.  Coast  Guard,  Chief,  Office 
of  Personnel. 

(FR  Doc.  81-1911  Filed  1-18-81;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Office  Of  Special  Education 

34  CFR  Parts  104  and  300 

Assistance  to  States  for  Education  of 
Handicapped  Children,  and 
Nondiscrimination  on  the  Basis  of 
Handicap  In  Programs  and  Activities 
Receiving  or  Benefiting  from  Federal 
Financial  Assistance;  Notice  of 
Interpretations 

agency:  Department  of  Education. 
action:  Notice  of  Interpretation. 


summary:  'The  Secretary  of  Education 
interprets  Part  B  of  the  Education  of  the 
Handicapped  Act  and  Section  504  of  the 
Rehabilitation  Act  of  1973  to  require 
public  educational  agencies  to  provide 
clean  intermittent  catheterization  as  a 
"related  service’’  when  it  is  required  to 
provide  a  free  appropriate  public 
education,  including  services  in  the  least 
restrictive  environment,  to  handicapped 
children  who  are  entitled  to  receive 
services  under  those  statutes.  This 
interpretation  is  issued  in  response  to 
public  inquiries  regarding  Department 
policy  on  the  matter. 

EFFECTIVE  DATE:  This  interpretation  is 
expected  to  take  effect  45  days  after  it  is 
transmitted  to  Congress.  Interpretations 
are  usually  transmitted  to  Congress 
several  days  before  they  are  published 
in  the  Federal  Register.  The  effective 
date  of  interpretations  that  are  subject 
to  the  transmittal  requirement  is 
changed  by  statute  if  Congress  takes 
certain  adjournments.  Although  the 
interpretation  of  Section  504  is  not 
subject  to  this  requirement,  the 
Secretary  has  decided  to  set  its  effective 
date  for  the  same  day  as  the 
interpretation  of  Part  B  of  the  Education 
of  the  Handicapped  Act.  If  you  want  to 
know  the  effective  date  of  this 
interpretation,  call  or  write  the 
Department  of  Education  contact 
persons. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Shirley  A.  Jones,  Office  of  Special 
Education,  Department  of  Education, 
Donohoe  Building,  4th  Floor,  400 
Maryland  Avenue,  S.W.,  Washington, 
D.C.  20202,  telephone:  (202)  472-7921. 

Mr.  Edward  A.  Stutman,  Office  for  Civil 
Rights,  Department  of  Education, 

Switzer  Building,  Room  5430,  300  C 
Street,  S.W.,  Washington,  D.C.  20202, 
telephone:  (202)  245-0781. 

SUPPLEMENTARY  INFORMATION: 

’The  Issue 

The  issue  presented  is  whether  Part  B 
of  the  Education  of  the  Handicapped 
Act,  as  amended  (“Part  B”;  20  U.S.C. 
1411-1420)  and  its  regulations  (34  CFR 
Part  300;  formerly  45  CFR  Part  121a)  and 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended  ("Section  504”;  29 
U.S.C.  794)  and  its  regulations  (34  CFR 
Part  104;  formerly  45  CFR  Part  84) 
require  public  educational  agencies  to 
provide  clean  intermittent 
catheterization  as  a  related  service  to 
eligible  handicapped  children  when 
those  children  require  the  service  to 
receive  a  free  appropriate  public 
education,  including  services  in  the  least 
restrictive  environment. 
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The  Interpretation 

Both  Part  B  and  Section  504  require 
public  educational  agencies  to  provide 
clean  intermittent  catheterization  as  a 
“related  service”  to  handicapped 
children  who  are  entitled  to  receive 
services  under  those  statutes,  when  it  is 
required  to  provide  a  free  appropriate 
public  education,  including  services  in 
the  least  restrictive  environment. 

Background 

A  procedure  called  “clean  intermittent 
catheterization”  “(CIC)”  is  often 
recommended  for  physically 
handicapped  children  who  have 
impaired  function  of  the  urinary  bladder. 
It  is  usually  a  relatively  simple 
procedure  to  administer  with  minimal 
training  and  can  be  performed  by  a 
school  nurse,  the  individual  requiring 
catheterization,  or  another  responsible 
person,  none  of  whom  need  to  be 
licensed  to  perform  the  service. 
Therefore,  for  the  limited  purpose  of 
interpretating  Part  B  or  Section  504,  the 
Secretary  does  not  interpret  CIC  to  be  a 
medical  service.  In  fact,  a  number  of 
educational  agencies  are  not  providing 
this  service  to  handicapped  children  as 
a  part  of  their  school  health  services.  A 
report  on  the  use  of  CIC  accepted  and 
endorsed  by  the  Urology  Section  of  the 
American  Academy  of  Pediatrics  on 
October  23, 1978,  states  that  “CIC  in 
infancy  must  be  carried  out  by  an  adult, 
but  with  normal  intelligence  most 
children  are  able  to  self-catheterize  from 
approximately  six  to  seven  years  of  age, 
sometimes  even  earlier.” 

While  the  number  of  children  in  the 
United  States  who  currently  require 
assistance  with  CIC  cannot  be  stated 
with  precision,  those  children  who  most 
often  use  CIC  have  myelodysplasia 
(spine  bifida),  which  medical  authorities 
estimate  to  occur  in  1-2  live  births  per 
thousand  in  the  United  States.  However, 
not  all  children  with  spina  bifida  require 
catheterization,  and  the  majority  of 
children  who  are  catheterized  do  not 
require  assistance  with  catheterization 
throughout  the  years  they  attend 
elementary  and  secondary  school. 

Part  B 

Under  Part  B  of  the  Education  of  the 
Handicapped  Act,  a  handicapped  child 
within  the  eligible  age  ranges  is  entitled 
to  receive  a  free  appropriate  public 
education,  a  term  defined  in  Section  602 
of  the  Act  to  include  special  education 
and  related  services.  20  U.S.C.  1401.  The 
term  “related  services”  is  defined  in 
Section  602(17)  to  mean; 

"*  *  *  transportation,  and  such 
developmental,  corrective,  and  other 
supportive  services  (including  speech 


pathology  and  audiology,  psychological 
services,  physical  and  occupational  therapy, 
recreation,  and  medical  ai^d  counseling 
services,  except  that  such  medical  services 
shall  be  for  diagnostic  and  evaluation 
purposes  only)  as  may  be  required  to  assist  a 
handicapped  child  to  benefit  from  special 
education,  and  ‘  *  the  early  identification 

and  assessment  of  handicapping  conditions 
in  children.” 

The  regulations  implement  this 
section  by  defining  each  statutorily- 
specified  related  service,  and  by 
specifying  other  services,  including 
school  health  services,  as  well. 

Moreover,  while  catheterization  is  not 
specifically  listed  as  a  “related  service”, 
the  “Comment”  that  follows  34  CFR 
300.13  states: 

“The  list  of  related  services  is  not 
exhaustive  and  may  include  other 
developmental,  corrective,  or  supportive 
services  *  *  *  if  they  are  required  to  assist  a 
handicapped  child  to  benefit  fi'om  special 
education.” 

In  addition  to  the  related  services 
requirements  outlined  above,  each 
public  agency  must  ensure  that  to  the 
maximum  extent  appropriate, 
handicapped  children  are  educated  with 
children  who  are  not  handicapped,  and 
that  special  classes,  separate  schooling, 
or  other  provision  of  education  to 
handicapped  children  outside  of  the 
regular  environment  occurs  only  when 
the  nature  or  severity  of  the  handicap  is 
such  that  education  in  the  regular 
classes  cannot  be  satisfactorily 
achieved  with  the  use  of  supplementary 
aids  and  services.  20  U.S.C.  1412(5)(B); 

34  CFR  300.550. 

In  light  of  the  above,  the  Secretary 
concludes  that  clean  intermittent 
catheterization  is  a  “related  service”  as 
that  term  is  defined  in  the  Education  of 
the  Handicapped  Act.  CIC  must  be  ^ 
provided  when  it  is  required  to  provide 
a  free  appropriate  public  education, 
including  services  in  the  least  restrictive 
environment,  to  handicapped  children 
receiving  special  education.  A  public 
agency  is  not  required  to  provide  CIC  to 
a  child  who  is  enrolled  in  a  day  program 
when  that  child  is  not  in  school.  Nor  is 
the  agency  required  to  provide  routine 
medical  services,  such  as  laboratory 
analysis,  that  may  be  related  to  the 
provision  of  CIC.  (These  services  are 
also  not  required  under  Section  504.) 

Section  504 

Under  Section  504  and  the 
Department’s  implementing  regulation, 
public  educational  agencies  are  required 
to  provide  regular  or  special  education 
and  related  aids  and  services  to  eligible 
handicapped  children.  34  CFR  104.3(j), 
104.3(k)(2).  Those  handicapped  chil^en 
entitled  to  services  under  Section  504 


must  be  provided  a  free  appropriate 
public  education  “regardless  of  the 
nature  or  severity  of  the  person’s 
handicap”.  34  CFR  104.33(a).  Moreover, 
Section  104.34  of  the  regulation  requires 
that  handicapped  persons  be  educated 
in  the  regular  educational  environment 
unless  this  cannot  be  satisfactorily 
achieved  with  the  use  of  supplementary 
aids  and  services. 

Therefore,  the  Secretary  concludes 
that,  under  Section  504,  clean 
intermittent  catheterization  is  a  “related 
service”  when  it  is  necessary  to  ensure 
the  provision  of  a  free  appropriate 
public  education,  including  services  in 
the  least  restrictive  environment,  for 
handicapped  children  requiring  regular 
or  special  education. 

Judicial  Precedent 

'The  limited  judicial  precedent  on 
catheterization  as  a  required  service  is 
consistent  with  the  Secretary’s 
interpretation.  See  Tatro  v  State  of 
Texas,  625  F.2d  557  (5th  Cir.  1980): 
Tokareik  v.  Forest  Hills  School  District, 
No.  79-338  (W.D.  Pa.  Oct.  31. 1980):  and 
Hairston  v.  Drosick,  423  F.  Supp.  180 
(S.D.  W.Va.  1976).  In  the  cases  decided 
after  publicaition  of  regulations  under 
Part  B  and  Section  504,  the  courts  held 
that  CIC  is  a  related  service  which  must 
be  provided  to  handicapped  children.  In 
the  case  decided  before  publication  of 
the  regulations,  the  court  held  that  a 
handicapped  child  could  not  be 
excluded  from  the  regular  classroom 
because  she  needed  CIC. 

(20  U.S.C.  1401, 1411-1420;  29  U.S.C.  794) 

Dated:  January  13, 1981. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

[FR  Doc.  81-1683  Filed  1-18-81;  8:48  am] 

BiLUNG  COOE  4000-01-M 


34  CFR  Part  322 

Training  Programs  for  Teachers  of 
Handicapped  Children  in  Areas  With  a 
Shortage 

agency:  Department  of  Education. 
action:  Final  regulation  with  comments 
invited. 

SUMMARY:  The  Secretary  issues 
regulations  to  establish  a  new  program 
for  training  teachers  of  handicapped 
children.  This  program  authorizes  the 
Secretary  to  make  grants  to  State 
education  agencies  for  fellowships  to 
students  and  allowances  to  institutions 
of  higher  education  for  teacher  training 
in  the  area  of  special  education  for 
handicapped  children.  The  regulations 
state  criteria  the  Secretary  uses  to 
determine  areas  of  teacher  shortage. 
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criteria  for  assuring  that  the  training 
programs  for  the  fellowship  recipients 
are  appropriate,  certain  requirements 
that  a  State  agency  must  meet  to  obtain 
a  grant,  and  restrictions  relating  to 
students  who  hold  jobs  during  the 
period  of  a  fellowship. 

DATES:  These  regulations  are  expected 
to  take  effect  45  days  after  they  are 
transmitted  to  Congress.  Regulations  are 
usually  transmitted  to  Congress  several 
days  before  they  are  published  in  the 
Federal  Register.  The  effective  date  is 
changed  if  Congress  takes  certain 
adjournments.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Department  of  Education 
contact  person. 

Comments  on  these  regulations  must 
be  received  on  or  before  March  5, 1981. 
address:  Comments  should  be 
addressed  to  William  Wolfe,  Budget 
Officer,  Office  of  Special  Education, 
Room  4130,  Donohoe  Building,  400 
Maryland  Avenue  SW.,  Washington, 

D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Wolfe,  telephone  [202)  245- 
2709. 

SUPPLEMENTARY  INFORMATION: 

Waiver  of  Proposed  Rulemaking 
Procedures 

Section  546(b)  of  the  Higher  Education 
Act,  as  added  by  the  Education 
Amendments  of  1980  (Pub.  L.  96-374), 
requires  the  Secretary  to  publish 
relations  governing  this  program  not 
later  than  30  days  after  the  enactment  of 
Pub.  L.  96-374  (October  3, 1980).  Given 
this  extremely  short  deadline,  the 
Secretary  has  determined  in  accordance 
with  5  U.S.C.  553(b)  that  public 
participation  in  the  rulemaking  process 
is  impracticable.  However,  interested 
persons  may  submit  comments  and 
recommendations  regarding  future 
revisions  to  the  regulations. 

Purpose  of  the  Regulations 

The  new  teacher  training  program  is 
intended  to  increase  the  number  of 
special  education  teachers  in  areas  that 
need  more  of  these  teachers.  The  statute 
authorizes  fellowships  to  students  who 
agree  to  teach  in  areas  identified  as 
needing  special  education  teachers  or 
other  specialists;  they  must  agree  to 
teach  in  those  areas  for  two  out  of  the 
first  five  years  after  they  complete  their 
training. 

The  statute  requires  the  Secretary  to 
publish  regulations  covering  the 
following  topics: 

(1)  The  Secretary  is  required  to 
establish  criteria  for — 

a.  determining  whether  there  is  a 
shortage  of  teachers  in  a  State; 


b.  assuring  that  the  institutions  of 
higher  education  where  recipients  of 
fellowships  pursue  their  studies  offer  a 
program  designed  to  prepare  them  in  the 
area  of  special  education  for 
handicapped  children;  and 

c.  assuring  that  the  individuals  trained 
with  assistance  under  this  program 
receive  specialized  training  in  subject 
areas  in  which  there  is  the  greatest  need 
for  teachers  of  handicapped  children. 

(2)  The  Secretary  is  also  required  to 
promulgate  regulations  setting  forth 
detailed  requirements  with  respect  to— 

a.  the  agreement  between  a  State  and 
a  student  who  receives  a  fellowship  that 
the  student  will  teach  for  a  two-year 
period  in  a  public  school  or  program  that 
provides  or  will  provide  special 
education;  and 

b.  procedures  for  reducing  the 
repayment  requirement  that  the  statute 
places  on  a  fellowship  recipient  who 
teaches  less  than  the  required  two-year 
period. 

(3)  The  statute  provides  that  students 
who  receive  fellowships  are  not  allowed 
to  engage  in  gainfukemployment  unless 
approved  by  the  Secretary  by  or 
pursuant  to  regulations.  Further, 
payments  to  a  student  engaged  in 
gainful  employment  must  be 
appropriately  reduced  pursuant  to 
relations  of  the  Secretary. 

The  regulations  in  this  document  are 
lunited  to  those  that  are  required  by  the 
Act. 

To  determine  areas  with  a  shortage, 
the  regulations  require  a  State  to  submit 
in  its  application  evidence  upon  which 
the  Secretary  can  determine  the  extent 
of  any  teacher  shortages.  However,  to 
minimize  reporting  requirements,  the 
Secretary  may  accept  as  evidence  of 
teacher  shortages  the  information 
relating  to  personnel  development 
provided  by  a  State  in  its  State  plan 
under  Part  B  of  the  Education  of  the 
Handicapped  Act,  as  amended  by  Pub. 

L.  94-142.  (See  34  CFR  Part  300,  formerly 
45  CFR  Part  121a.) 

To  assure  that  students  receive 
appropriate  training  imder  the  program, 
the  regulations  require  the  State  to 
award  fellowships  only  in  institutions  of 
higher  education  that  offer  programs 
meeting  applicable  State  standards,  and 
only  for  training  that  meets  the  greatest 
need  in  the  State  for  teachers  of 
handicapped  children.  The  regulations 
also  require  a  student  to  cany  at  least  a 
half-time  course  load  and  maintain 
satisfactory  progress,  as  determined  by 
the  institution  of  higher  education  that 
the  student  attends. 

The  statute  encourages  students  to 
work  in  public  education  programs  that 
provide  services  to  handicapped 
children.  It  does  so  by  requiring  each 


student  to  enter  into  an  agreement  with 
the  State  that  the  student  will  either 
teach  for  two  years  in  such  a  program, 
or  repay  all  of  the  stipends  the  student 
received  plus  any  allowances  paid  to 
the  institution  of  higher  education  where 
the  student  attended.  A  State  is 
permitted  to  reduce  the  repayment  if  the 
student  does  not  meet  the  two-year 
teaching  requirement  for  reasons 
beyond  the  student’s  control. 

The  regulations  set  forth  the  statutory 
requirements,  provide  guidance  on  the 
type  of  school  or  program  that  meets  the 
intent  of  the  statute,  and  authorize  the 
State  to  determine  the  amoimt  of  any 
necessary  repayment  of  a  stipend  by  a 
student  who  does  not  meet  the  two-year 
provision. 

With  respect  to  the  statutory 
restrictions  on  employment,  the 
regulations  permit  gainful  employment 
without  reduction  in  stipend  if  the 
employment  is  in  a  federally-assisted 
program  providing  services  to 
handicapped  chil^en.  This  is  consistent 
with  the  statutory  provisions  relating  to 
the  two-year  teaching  requirement. 

Stipends  for  students  and  allowances 
for  institutions  of  higher  education  are 
governed  by  section  543  of  the  Act. 
Section  544  of  the  Act  includes  certain 
provisions  regarding  reports  to  the  State 
educational  agency  and  a  requirement 
:  that  no  fellowship  may  be  awarded  for 
study  at  a  school  or  department  of 
divinity.  The  regulations  do  not 
elaborate  on  these  statutory  provisions. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  regulations.  Written 
comments  and  recommendations  may 
be  sent  to  the  address  given  at  the 
beginning  of  this  preamble.  All 
comments  received  on  or  before  March 
5, 1981,  will  be  considered  in  any  futrire 
revisions  of  the  ffnal  regulations. 

All  comments  submitted  in  response 
to  these  final  regulations  will  be 
available  for  public  inspection  during 
and  after  the  comment  period  in  Room 
4130,  Donohoe  Building,  6th  &  D  Street, 
S.W.,  Washington,  D.C.  between  8:30 
a.m.  and  4:00  p.m.  Monday  through 
Friday,  except  Federal  holidays. 

Comments  are  particularly  invited  on 
whether  the  regulations  in  this 
document  require  any  information  that 
is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-354,  enacted  Sept.  19, 1980)  requires 
each  Federal  agency  to  prepare  an 
initial  regulatory  flexibility  analysis  and 
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a  final  regulatory  flexibility  analysis  for 
each  regulatidri  that 

(1)  Is  published  as  a  notice  tif 
proposedjrulemaking  after  January  1, 
1981,  and 

(2)  Has  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
(small  businesses,  small  organizations, 
or  small  governmental  jiu*isdictions). 

Because  the  Department  has  not  yet 
established  its  own  definitions  of  “small 
organization”  and  “small  governmental 
jurisdiction”,  as  contemplated  by  the 
Act,  it  is  not  possible  to  prepare  a  full 
intial  regulatory  flexibility  analysis  at 
this  time.  Further,  since  the  regulations 
in  this  document  are  required  by  statute 
to  be  published  immediately,  it  is 
impracticable  to  delay  publication  while 
the  necessary  definitions  are  being 
developed.  As  noted  elsewhere  in  this 
preamble,  it  was  impracticable  to  take 
public  comments  before  publishing  these 
regulations  as  final.  For  the  same 
reasons,  it  was  impracticable  to  delay 
the  regulations  while  an  initial 
regulatory  flexibility  analysis  was 
prepared.  In  these  circumstances,  the 
Regulatory  Flexibility  Act  permits  a 
waiver  or  delay  of  the  initial  regulatory 
flexibility  analysis.  If  it  is  determined 
that  these  regulations  are  subject  to  that 
Act,  the  Secretary  will  prepare  the 
necessary  analyses  at  a  later  date. 

As  an  interim  measure,  this  document, 
to  the  maximum  extent  possible, 
includes  information  of  the  kind 
contemplated  by  the  Regulatory 
Flexibility  Act,  including  the  reasons  for 
the  regulations,  the  objectives  and  legal 
basis  for  the  regulations,  and  any 
significant  issues  and  alternatives  for 
consideration  by  the  public.  To  assist 
the  Department  in  determining  whether 
the  Regulatory  Flexibility  Act  applies  to 
these  regulations,  and  in  complying  with 
the  Act’s  requirements,  public  comment 
is  especially  invited  on  the  following 
matters: 

(1)  The  number  and  kind  of  small 
entities  (small  businesses,  small 
organizations,  or  small  governmental 
jurisdictions]  affected  by  the 
regulations; 

(2)  The  reporting,  recordkeeping,  and 
compliance  burdens  imposed  by  the 
regulations  on  small  entities; 

(3)  The  type  of  professional  skills 
necessary  for  preparation  of  any  reports 
or  records  required  by  the  regulations; 

(4)  Any  Federal  rules  that  may 
duplicate,  overlap,  or  conflict  with  the 
relations; 

(5)  Any  significant  alternatives  that 
would  accomplish  the  purposes  of  the 
applicable  statute  but  would  minimize 
any  significant  economic  impact  of  the 
regulations  on  small  entities.  The 
Secretary  is  particularly  interested  in 


suggestions  on  alternatives  such  as  the 
following: 

•  The  establishment  of  differing 
reporting  or  compliance  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities. 

•  The  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  for  small  entities. 

•  The  use  of  performance  rather  than 
design  standards. 

•  An  exemption  for  small  entities 
from  coverage  of  part  or  all  of  the 
regulations. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regulations. 

(No  Catalog  of  Federal  Domestic  Assistance 
number  has  been  assigned.) 

Dated:  January  13, 1981. 

Shirley  M.  Hufstedler, 

Secretary. 

Title  34  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  Part  322  to  read  as  follows: 

PART  322— TRAINING  PROGRAM  FOR 
TEACHERS  OF  HANDICAPPED 
CHILDREN  IN  AREAS  WITH  A 
SHORTAGE 

Subpart  A — General 

Sec. 

322.1  Purpose  of  the  program. 

322.2  Eligible  applicants. 

322.3  Regulations  that  apply  to  this 
program. 

322.4  Definitions  that  apply  to  this  part. 

Subpart  B— [Reserved] 

Subpart  C — How  Does  a  State  Educational 
Agency  Apply  for  a  Grant? 

322.10  Application  requirements. 

Subpart  D — How  Does  the  Secretary  Make 
a  Grant? 

322.20  Distribution  of  grants. 

322.21  Criteria  for  determination  of  need  for 
teachers  and  other  specialists. 

Subpart  E— What  Conditions  Must  Be  Met 
by  Grantees  and  by  Students  Who  Receive 
Fellowships? 

322.30  Criteria  to  assure  appropriate 
training. 

322.31  Two-year  teaching  requirement. 

322.32  Restrictions  on  employment. 
Authority:  Title  V-C  of  the  Higher 

Education  Act  of  1965,  as  amended,  (20  U.S.C. 
1119b-1119b-5J,  unless  otherwise  noted. 

Subpart  A— General 

§  322.1  Purpose  of  the  program. 

(a)  This  program  is  intended  to 
increase  the  numbers  of  persons 
qualified  to  teach  handicapped  children 


in  areas’ that  have  a  shortage  of  those 
persons.  " 

(b)  The  program  provides  grants  to 
States  to  fund  fellowships  at  institutions 
of  higher  education. 

(20  U.S.C.  1119b) 

§  322.2  Eligible  applicants. 

State  educational  agencies  are  eligible 
to  apply  for  grants  under  this  part. 

(20  U.S.C.  1119b) 

§  322.3  Regulations  that  apply  to  this 
program. 

The  following  regulations  apply  to  this 
program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Parts  76  (State- 
adpiinistered  programs]  and  77 
(Definitions). 

(b)  The  regulations  in  this  Part  322. 

(20  U.S.C.  3474) 

§  322.4  Definitions  that  apply  to  this  part 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  Part  77: 

Application 

EDGAR 

Grant 

Local  educational  agency 

Secretary 

State 

State  educational  agency 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  the  regulations 
in  this  part: 

“Act”  means  Title  V-C  of  the  Higher 
Education  Act  of  1965,  as  amended. 

“Special  education”  has  the  same 
meaning  as  defined  in  section  602(16)  of 
the  Education  of  the  Handicapped  Act, 
as  amended.  (See  34  CFR  300.14 — 
formerly  45  CFR  121a.l4 — Definition  of 
“special  education”.) 

(20  U.S.C.  3474) 

Subpart  B — [Reserved] 

Subpart  C— How  Does  a  State 
Educational  Agency  Apply  for  a  Grant? 

§  322.10  Application  requirements. 

To  receive  a  grant,  a  State  educational 
agency  shall  submit  an  application  that 
meets  the  requirements  of  EDGAR  Part 
76,  Subpart  C,  and  Section  542  of  the 
Act. 

(20  U.S.C.  1119b-l) 

Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  322.20  Distribution  of  grants. 

(a)  The  Secretary  makes  a  grant  to 
each  State  that — (1)  Has  a  shortage  of 
teachers  or  other  specialists  in  special 
education;  and 
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(2)  Meets  the  requirements  under  the 
Act  and  the  regulations  in  this  part. 

(b)  The  Secretary  determines  the 
amount  of  each  State’s  grant  by  dividing 
the  number  of  teachers  and  other 
specialists  needed  in  that  State  by  the 
total  number  needed  by  all  States,  and 
multiplying  that  percentage  by  the 
amount  of  funds  available  for  grants 
under  this  program. 

{20  U.S.C.  1119b(c)) 

§  322.21  Criteria  for  determination  of  need 
for  teachers  and  other  speciaiists. 

(a)  The  Secretary  determines  a  State’s 
need  for  teachers  and  other  specialists 
based  on  information  provided  by  the 
State. 

(b)  A  State  may  provide  this 
information — 

(1)  In  its  application;  or 

(2)  By  reference  to  the  information 
relating  to  personnel  development  in  its 
State  plan  under  Part  B  of  the  Education 
of  the  Handicapped  Act,  as  amended. 

(20  U.S.C.  1119b(bKc)) 

Cross  reference:  34  CFR  Part  300 
(Formerly  45  CFR  Part  121a) — 

Assistance  to  States  for  Education  of 
Handicapped  Children. 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee  or  by  a  Student  Who 
Receives  a  Feliowship? 

§  322.30  Criteria  to  assure  appropriate 
training. 

(a)  A  State  may  not  award  a 
fellowship  unless  the  State  determines 
that — 

(1)  The  student  receiving  the 
fellowship  will  attend  an  institution  of 
higher  education  that  offers  a  program 
in  special  education  that  meets 
applicable  State  standards;  and 

(2)  The  specialized  training  that  the 
student  receives  will  be  in  the  subject 
areas  in  which  there  is  the  greatest  need 
in  the  State  for  teachers  of  special 
education. 

(b)  A  student  receiving  a  fellowship 
under  this  part  shall — 

(1)  Devote  at  least  one-half  of  a  full¬ 
time  academic  workload  to  study  in  the 
area  of  special  education  for  which  the 
fellowship  is  awarded;  and 

(2)  Maintain  satisfactory  progress,  as 
determined  by  the  institution  of  higher 
education  that  the  student  attends. 

(20  U.S.C.  1119b(b)  (2)  and  (3);  1119b-3(a)) 

§  322.31  Two-year  teaching  requirement. 

(a)(1)  Within  the  five-year  period  after 


a  student  completes  the  training  for 
which  a  fellowship  was  awarded  under 
this  part,  the  student  must  teach  for  a 
period  of  not  less  than  two  years  in — 

(1)  An  elementary  or  secondary  school 
of  a  local  educational  agency  of  the 
State  that  awarded  the  fellowship; 

(ii)  A  public  elementary  or  secondary 
school  of  that  State;  or 

(iii)  A  public  educational  program, 
approved  by  the  local  educational 
agency  or  the  State,  which  has  (or  has 
provided  assurances  that  it  will  have)  a 
special  education  program. 

(2)  The  student  must  obtain  State 
educational  agency  approval  of  the 
school  or  program  in  which  the  student 
intends  to  teach.  The  school  or  program 
must  be  located  in  an  area  with  a 
shortage  of  teachers  or  other  specialists 
in  special  education,  as  measured  by — 

(1)  Lack  of  special  education  services 
for  handicapped  children  in  the  area; 

(ii)  Lack  of  other  specialized  services 
for  handicapped  children  in  the  area;  or 

(iii)  High  ratio  of  students  to  teachers 
in  the  special  education  programs  in  the 
area. 

(b)(1)  If  the  student  does  not  meet  the 
conditions  of  paragraph  (a),  the  State 
shall  require  the  student  to  repay  the 
stipend  provided  to  the  student  and  the 
allowances  paid  to  the  institution  of 
higher  education. 

(2)  If  the  State  educational  agency 
determines  that  the  student  did  not  meet 
the  requirements  of  paragraph  (a)  for 
reasons  beyond  the  student’s  control, 
the  State  educational  agency  shall 
reduce  or  eliminate  the  amount  of  the 
student’s  repayment.  The  amount  of  any 
reduction  is  at  the  discretion  of  the  State 
educational  agency. 

(20  U.S.C.  1119b-l(b)) 

§  322.32  Restrictions  on  empioyment. 

(a)  A  student  may  not  engage  in 
gainful  employment  unless  the 
employment  is  in  a  federally-assisted 
program  providing  services  to 
handicapped  children. 

(b) (1)  If  the  student  engages  in  any 
other  gainful  employment,  the  State 
educational  agency  shall  reduce  the 
student’s  stipend. 

(2)  The  State  educational  agency  may 
set  the  amount  of  reduction  of  a  stipend 
as  appropriate  under  the  particular 
circumstances. 

(20  U.S.C.  1119b-3(a)) 

[FR  Doc.  81-1682  Filed  1-16-81: 8:45  am] 

BILLINQ  CODE  4000-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 
40  CFR  Part  52 
[A-1-FRL  1729-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Massachusetts 
Revision 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  On  March  2, 1979,  the 
Commissioner  of  the  Massachusetts 
Department  of  Environmental  Quality 
Engineering  (the  Massachusetts 
Department)  submitted  to  EPA  for 
approval  a  revision  to  the 
Massachusetts  State  Implementation 
Plan  (SIP)  which  would  permanently 
amend  Regulation  310  CMR  7.05(l)(e) 
“Sulfur  Content  of  Fuels  and  Control 
Thereof’  for  the  Pioneer  Valley  Air 
Pollution  Control  District  (the  Pioneer 
Valley).  The  revision  increases  the 
maximum  sulfur-in-fuel  limit  from  1%  to 
2.2%.  EPA  is  today  approving  this 
revision  for  all  sources  in  Franklin  and 
Hampshire  Counties  rated  at  less  than 
100  million  Btu  heat  input  capacity  with 
the  exception  of  three  sources  which 
EPA  is  disapproving.  A  proposed 
rulemaking  on  this  revision  was 
published  on  August  28, 1980  (45  FR 
57459).  Three  letters  of  comment  were 
received. 

EFFECTIVE  DATE:  January  19, 1981. 
ADDRESSES:  Copies  of  the 
Massachusetts  document  which  is 
incorporated  by  reference  are  available 
for  public  inspection  during  regular 
business  hours  at  the  Environmental 
Protection  Agency,  Region  I,  Room  1903, 
JFK  Federal  Building,  Boston, 
Massachusetts  02203;  Public  Information 
Reference  Unit,  Environmental 
Protection  Agency,  401  M  St.,  S.W., 
Washington,  D.C.  20460;  Office  of  Ae 
Federal  Register,  1100  L  Street,  N.W., 
Room  8401,  Washington,  D.C.;  and  the 
Massachusetts  Department  of 
Environmental  Quality  Engineering,  600 
Washington  Street,  Room  320,  Boston, 
MA  02111. 

FOR  FURTHER  INFORMATION  CONTACr. 

Margaret  McDonough,  Air  Branch,  EPA 
Region  I,  Room  1903,  JFK  Federal 
Building,  Boston,  Massachusetts  02203, 
(617)  223-5609. 

SUPPLEMENTARY  INFORMATION:  The 

Commissioner  of  the  Massachusetts 
Department  submitted  to  EPA  for 
approval  on  March  2, 1979  a  revision  to 
the  Massachusetts  SIP  which  amends 
Regulation  7.05  “Sulfur  Content  of  Fuels 
and  Control  Thereof’.  Additional 
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technical  information  was  submitted  on 
January  18, 1980. 

The  original  Massachusetts  SIP, 
approved  by  EPA  on  May  31, 1972  (37 
FR 10842],  allowed  all  sources  in  the 
Pioneer  Valley  to  bum  fuel  oil  having  a 
sulfur  content  of  not  more  than  1%. 
Pursuant  to  Chapter  494  of  the 
Massachusetts  General  Laws  of  1974, 
the  Massachusetts  Department  was 
required  to  periodically  review  its 
control  strategies  and  to  relax  any 
regulation  which  was  more  stringent 
than  necessary  to  attain  National 
Ambient  Air  Quality  Standards 
(NAAQS).  As  a  result,  the 
Massachusetts  Department  submitted 
revisions  to  its  SIP  to  allow  the  burning 
of  higher  sulfur  fuel.  These  revisions, 
approved  by  EPA  on  May  21, 1979  (44 
FR  29452]  and  October  2, 1979  (44  FR 
56694],  excluded  sources  rated  at  less 
than  100  million  Btu  per  hour. 

The  Massachusetts  Department’s 
March  2, 1979  submittal  requested 
approval  of  a  revision  which  amends  the 
SIP  by  adding  a  new  subparagraph  (3]  to 
regulation  310  CMR  7.05(l](e]  that 
allows  sources  in  Hampshire  and 
Franklin  Counties  rated  at  less  than  100 
million  Btu  per  hour  to  bum  residual  fuel 
oil  having  a  sulfur  content  of  not  more 
than  1.21  pounds  per  million  Btu  heat 
release  potential.  Accompanying  the 
Massachusetts  Department’s  submittal 
was  technical  support  which  included  a 
mathematical  modeling  analysis  to 
predict  the  effect  on  the  ambient  air 
quality  of  additional  sulfur  dioxide  (SOs] 
emissions  which  would  be  permitted  by 
the  revision.  Subsequently,  EPA 
performed  additional  modeling  analyses 
to  supplement  the  work  of  the 
Massachusetts  Department.  This 
analysis  is  discussed  in  detail  in  the 
August  28, 1980  Notice  of  Proposed 
Rulemaking  (45  FR  57459].  The 
mathematical  modeling  performed  was 
used  to  determine  compliance  with 
NAAQS  and  Class  II  Prevention  of 
Significant  Deterioration  (PSD] 
increments  for  SOj.  The  NAAQS  are 
maximum  allowable  ambient  air 
pollutant  concentrations  which  are  set 
to  protect  public  health  and  welfare.  The 
NAAQS  for  SOa  is  80  pg/m®  based  on 
annual  averaging  time;  365  p,g/m®  based 
on  a  24-hour  averaging  time  and  1300 
pg/m®  based  on  a  3-hour  averaging  time. 
The  PSD  increments  are  allowable 
incremental  increases  in  ambient 
pollutant  concentrations  w'hich  are  set 
to  limit  the  degradation  of  air  quality 
over  baseline  levels.  The  Class  II  PSD 
increments  which  apply  to  Hampshire 
and  Franklin  Counties  for  SOa  are  91 
pg/m®  based  on  a  24-hour  averaging 
time;  512  pg/m®  based  on  a  3-hour 


averaging  time;  and  20  pg/m®  based  on 
an  annual  averaging  time.  The  baseline 
date  is  the  date  on  which  a  source 
subject  to  the  PSD  regulations  Bled  a 
permit  application  to  construct  or 
modify  in  an  area  designated  attainment 
or  unclassifiable  imder  Section  107(d](l] 
of  the  Clean  Air  Act.  The  baseline  date 
has  been  set  for  the  State  of 
Massachusetts  which  is  the  Section  107 
designated  attainment  area  where  the 
sources  subject  to  these  revisions  are 
located.  The  date  is  August  4, 1978 
which  was  set  by  the  PSD  application 
filed  by  the  Massachusetts  Municipal 
Wholesale  Electric  Company 
(MMWEC]. 

The  MMWEC  Plant  consiunes 
increment  in  part  of  the  same  area  that 
Texon,  Inc.  of  South  Hadley  consumes 
increment.  A  conservative  mathematical 
modeling  analysis  of  the  predicted 
combined  increment  consumption  shows 
that  the  increments  are  not  in  danger  of 
being  violated. 

SOt  data  from  six  monitoring  stations 
were  examined  for  the  years  1978  and 
1979.  Based  on  these  data  EPA 
determined  maximum  background  levels 
of  SOa  in  the  two  county  area  of  31  pg/ 
m®  (annual  average],  179  pg/m®  (24-hour 
average]  and  452  pg/m®  (3-hour 
average]. 

The  mathematical  modeling  analysis 
predicted  that  four  sources  would  cause 
violations  of  ambient  air  quality 
standards  if  allowed  to  bum  2.2%  sulfur 
fuel  oil.  Therefore,  in  its  proposed 
rulemaking  EPA  proposed  to  disapprove 
the  burning  of  higher  sulfur  fuel  oil  at 
the  following  sources:  Butler  and 
Ullman,  Inc.,  Hadley;  Esleeck 
Manufacturing  Co.,  Montague; 
Strathmore  Paper  Co.,  Montague;  and 
Millers  Falls  Paper  Co.,  Millers  Falls. 

EPA  received  three  comments  during 
the  30  day  comment  period.  One 
comment  submitted  by  the 
Massachusetts  Department  effects 
EPA’s  decision  on  Butler  and  Ullman, 
Inc.,  Hadley,  Massachusetts.  The 
Massachusetts  Department  submitted 
corrected  annual  ^el  use  data  for  this 
source.  EPA  then  re-analyzed  this 
source  using  the  corrected  data,  and 
found  that  no  violations  of  air  quality 
standards  were  predicted  by  the 
mathematical  models.  Therefore,  EPA  is 
approving  the  burning  of  2.2%  sulfur  fuel 
oil  at  Butler  and  Ullman,  Inc. 

Comments  were  also  received  from 
Miller  Falls  Paper  Company  and  Esleeck 
Manufacturing  Company.  ’These  two 
sources  are  investigating  any  measures 
which  may  be  taken  to  gain  approval  to 
bum  2.2%  sulfur  fuel  oil.  The 
Massachusetts  Department  has 
indicated  that  Strathmore  Paper 
Company  is  also  investigating 


alternative  measures.  If  the 
Massachusetts  Department  submits 
information  (for  example,  ambient  air 
monitoring  data  or  evidence  that  SOa 
control  equipment  has  been  installed]  at 
a  later  date  which  demonstrates  that  air 
quality  standards  will  be  maintained, 
^A  will  again  consider  approval  of 
these  sources.  EPA  is  disapproving  these 
three  sources  in  this  final  rule. 

Based  on  the  mathematical  modeling 
performed  and  comments  received  EPA 
is  approving  the  revision  for  all  sources 
located  in  Hampshire  and  Franklin 
Counties  rated  at  less  than  100  million 
Btu  per  hour  to  bum  2.2%  sulfur  fuel  oil 
with  the  exception  of  the  following 
sources  which  EPA  is  disapproving: 
Esleeck  Manufacturing  Company, 
Montague;  Strathmore  Paper  Compcmy, 
Montague;  Millers  Falls  Paper  Company, 
Millers  Falls. 

EPA  finds  good  cause  for  making  this 
revision  effective  immediately  for  the 
following  reasons: 

1.  The  implementation  plan  is  already 
in  effect  under  State  Law  and  poses  no 
additional  regulatory  burdens. 

2.  The  immediate  use  of  less 
expensive  higher  sulfur  fuel  oil  will  ease 
the  economic  burden  of  burning  residual 
fuel  oil. 

Under  Section  307(b](l]  of  the  Clean 
Air  Act,  judicial  review  of  this  SIP 
revision  is  available  only  by  the  filing  of 
a  petition  for  review  in  die  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  from  today.  Under 
Section  307(b](2]  of  the  Clean  Air  Act, 
the  requirements  which  are  the  subject 
of  today’s  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

Under  Executive  Order  12044,  EPA  is 
required  to  judge  whether  a  regulation  is 
“significant”  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  EPA  labels 
these  other  regulations  “specialized”.  I 
have  reviewed  this  regulation  and 
determined  that  it  is  a  specialized 
regulation  not  subject  to  the  procedural 
requirements  of  Executive  Order  12044. 

After  evaluation  of  the  State’s 
submittal,  the  Administrator  has 
determined  that  the  Massachusetts 
revision  meets  the  requirements  of  the 
Clean  Air  Act  and  40  CFR  Part  51. 
Accordingly,  this  revision  is  approved 
as  a  revision  to  the  Massachusetts  SIP. 

Authority:  Section  110(a)  of  the  Clean  Air 
Act,  as  amended,  42  U.S.C.  7410. 
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Dated;  January  13, 1981. 

Douglas  M.  Costle, 

Administrator. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Massachusetts  was  approved  by  the  Director 
of  the  Federal  Register  on  July  1, 1980. 

Part  52  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  W— 'Massachusetts 

1.  Section  52.1120,  Paragraph  (c)  is 
amended  by  adding  subparagraph  (33) 
as  follows: 

§  52. 1 1 20  Identification  of  plan. 


(33)  A  revision  to  Regulation  310  CMR 
7.05(1)  (formerly  Regulation  5.1)  “Sulfur 
Content  of  Fuels  and  Control  Thereof’ 
for  the  Pioneer  Valley  Air  Pollution 
Control  District  submitted  by  the 
Commissioner  of  the  Massachusetts 
Department  of  Environmental  Quality 
Engineering  on  March  2, 1979. 

2.  Section  52.1126,  paragraph  (b)  is 
amended  by  adding  the  following 
paragraph  after  the  words  “Mount  Tom 
Generating  Station,  Holyoke”: 

§  52.1 1 26  Control  strategies:  sulfur 
oxides. 

«*■*** 

(b)  Massachusetts  Regulation  310 
CMR  7.05(l)(e)(3)  for  Pioneer  Valley,  as 
submitted  on  March  2, 1979,  which 
allows  sources  in  Hampshire  and 
Franklin  Counties  rated  at  less  than  100 
million  Btu  per  hour  heat  input  capacity 
to  bum  fuel  oil  having  a  sulfur  content  of 
not  more  than  1.21  pounds  per  million 
Btu  heat  release  potential 
(approximately  equivalent  to  2.2%  sulfur 
content)  is  approved  for  all  such  sources 
with  the  exception  of: 

Esieeck  Manufacturing  Co.,  Montague 
Strathmore  Paper  Co.,  Montague 
Millers  Falls  Paper  Co.,  Millers  Falls. 

(FR  Doc.  81-1922  Filed  1-18-81;  8:45  am] 

BILUNG  CODE  6560-38-M 

40  CFR  Part  52 

[A-2-FRL  1626-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Jersey 

agency:  Environmental  Protection 
Agency, 

action:  Final  rule  related  notice. 

SUMMARY:  EPA,  under  the  provisions  of 
a  federally  promulgated  regulation 
published  in  the  June  4, 1979,  Federal 
Register  (44  FR  31979),  and  corrected  in 
the  July  2, 1979  Federal  Register  (44  FR 


38471),  requires  the  State  of  New  Jersey 
to  submit  to  EPA  a  copy  of  the  permit 
application  for  specific  coal 
conversions,  together  with  an  air  quality 
analysis  employing  methodology 
acceptable  to  EPA.  On  November  26, 
1980  the  New  Jersey  Department  of 
Environmental  Protection  submitted  the 
permit  and  an  air  quality  analysis  for 
the  conversion  from  oil  to  coal  at  unit  8 
of  Atlantic  City  Electric  Company’s 
Deepwater  Generating  Station, 
Deepwater,  New  Jersey.  EPA  has 
reviewed  the  impact  of  the  proposed 
conversion  and  determined  on  the  basis 
of  the  air  quality  modeling  results  that 
the  proposed  coal  conversion  will  not 
interfere  with  the  attainment  or 
maintenance  of  air  quality  standards 
and  will  not  cause  any  Prevention  of 
Significant  Deterioration  (PSD) 
increment  to  be  exceeded. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  S.  Baker,  (202)  264-2517. 

(Secs.  110  and  301  of  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  7410,  7601)) 

Dated:  January  8, 1981. 

Charles  S.  Warren, 

Regional  Administrator,  En  vironmental 
Protection  Agency. 

[FR  Doc.  81-1774  Filed  1-16-81;  8;45  am] 

BlUING  CODE  6560-38-M 

40  CFR  Part  205 

[N-FRL-1517-8] 

Noise  Emission  Standards  for 
Transportation  Equipment; 
Motorcycles  and  Motorcycle  Exhaust 
Systems 

Correction 

In  FR  Doc.  80-40478,  at  page  86694,  in 
the  issue  of  Wednesday,  December  31, 
1980,  on  page  86723,  in  the  first  column, 
the  first  full  paragraph,  the  last  line, 
insert  the  word  “except”  between  the 
words  “section”  and  “with”. 

BILLING  CODE  1505-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Assistant  Secretary  for 
Health 

42  CFR  Part  52 

Extension  of  Applicability  Provisions 
of  42  CFR  Part  52  to  Include  the 
Research  Grant  Program  of  the 
National  Center  for  Health  Care 
Technology;  Technical  Amendment 

agency:  National  Center  for  Health 
Care  Technology,  Office  of  Health 


Research,  Statistics,  and  Technology, 
Public  Health  Service. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  National  Center  for 
Health  Care  Technology,  Office  of 
Health  Research,  Statistics,  and 
Technology,  Public  Health  Service 
(NCHCT/OHRST/PHS)  by  publishing 
this  technical  amendment  of  42  CFR  Part 
52,  Grants  for  Research  Projects, 
incorporates  a  program  of  research 
grants  authorized  by  section  309(b)  of 
the  Public  Health  Service  Act  (PHSA) 
into  the  group  of  programs  to  which  Part 
52  applies.  Paragraph  (b)  of  section  309 
authorizes  a  program  of  grants  to 
support  research  on  health  care 
technologies.  This  research  grant 
program  is  to  be  administered  by  the 
NCHCT.  The  amendment  to  42  CFR  Part 
52  does  not  expand  the  scope  of  the 
current  regulations  to  include  a  new 
type  of  research  project.  Rather  it 
indicates  that  in  addition  to  grants  for 
research  on  health  care  technologies 
made  under  sections  301,  303  and  other 
provisions  of  the  PHSA  enumerated  in 
the  regulation.  Part  52  will  also  apply  to 
grants  for  such  research  authorized  by 
section  309(b).  No  further  amendments 
to  Part  52,  beyond  that  described,  are 
necessary  to  implement  this  grant 
program. 

The  Department  is  not  requesting 
public  comment  on  the  amended  Part  52 
since  no  substantive  change  is  being 
made  in  the  grant  award  procedures  set 
forth  in  this  regulation.  It  is  a  well- 
known  and  long-established  rule  of 
broad  applicability  including 
applicability  to  research  on  health  care 
technologies  and  is  familiar  to  the  public 
and  the  scientific  community  which  will 
seek  support  for  grants  authorized  by 
section  309(b).  There  have  been  prior 
opportunities  for  public  comment  when 
substantive  changes  have  been  made  in 
the  rule. 

EFFECTIVE  DATE:  January  19, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  Weissman,  Ph.D.,  Associate 
Director  of  Kctramural  Research/ 
NCHCT,  Room  17A-29,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  (301)  443-1820. 

Dated;  December  17, 1980. 

Julius  B.  Richmond, 

Assistant  Secretary  for  Health  and  Surgeon 
General 

Approved:  January  13, 1981. 

Patricia  Roberts  Harris, 

Secretary. 

Part  52,  Grants  for  Research  Projects, 
of  Title  42  of  the  Code  of  Federal 
Regulations  is  hereby  amended  by 
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adding  the  following  citation  to  the  end 
of  the  Statement  of  Authority,  “Sec. 
309(b),  92  Stat.  3447  (42  U.S.C.  242n),” 
and  by  adding  a  paragraph  (8)  to 
§  52.1(a)  to  read  as  follows: 

§52.1  [Amended] 

(a)  *  *  * 

(8)  Health  care  technology 
assessmeqts,  including  studies  of  the 
safety,  efficacy,  effectiveness,  and  cost 
effectiveness  of  particular  technologies, 
their  social,  ethical,  and  economic 
impacts,  as  well  as  studies  of  methods 
of  dissemination  of  information  about 
technologies,  and  factors  affecting  the 
use  of  technologies  as  authorized  by 
section  309(b)  of  the  Act  (42  U.S.C. 
242n). 

The  word  “and”  is  removed  from  the 
end  of  paragraph  52.1(a)(6)  and  inserted 
instead  at  the  end  of  paragraph 
52.1(a)(7),  following  a  semicolon  which 
replaces  the  period  at  the  end  of 
paragraph  52.1(a)(7). 

[FR  Doc.  81-1853  Filed  1-16^;  8:45  am] 

BILUNG  CODE  4110-85-M 


Social  Security  Administration 
45  CFR  Part  233 

Financial  Assistance  Programs;  Need 
and  Amount  of  Assistance;  Using 
Equity  Value  for  Resources 

agency:  Social  Security  Administration, 
HHS. 

action:  Final  rule;  extension  of  grace 
period. 

SUMMARY:  On  July  8, 1980,  this  final 
regulation  which  requires  that  the  value 
of  resources  be  determined  based  on 
equity  was  published  in  the  Federal 
Register  (45  FR  45911).  A  90-day  grace 
period  for  quality  control  purposes  was 
provided  for  States  to  amend  their  rules 
and  procedures.  Based  on  information 
received  after  the  final  regulation  was 
published,  it  is  apparent  that  the  90-day 
grace  period  was  not  sufficient  for  State 
and  local  welfare  agencies  to  take 
appropriate  actions.  Therefore,  we  are 
extending  the  grace  period  through 
January  31, 1981,  so  that  it  now 
incompasses  6  full  months  after 
publication  of  the  final  regulation. 

EFFECTIVE  DATE:  This  regulation  was 
effective  July  8, 1980.  However,  the 
grace  period  has  been  extended  to  a  full 
6  months  during  which  States  that  have 
to  amend  their  rules  and  procedures  in 
order  to  comply  with  this  regulation  will 
not  be  adversely  affected  by  quality 
control  sanctions.  States  will  have 


through  January  31, 1981,  to  implement 
the  changes. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Juanita  Henderson,  Office  of 
Family  Assistance,  Social  Security 
Administration,  2100  Second  Street, 
S.W.,  Washington,  D.C.  20024,  telephone 
(202)  245-2021. 

(Secs.  402  and  1102  of  the  Social  Security  Act, 
as  amended,  49  Stat.  629  as  amended,  49  Stat. 
647  as  amended;  42  U.S.C.  602  and  1302] 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.808,  Assistance  Payments — 
Maintenance  Assistance  (State  Aid].] 

Dated:  December  22, 1980. 

William  ].  Driver, 

Commissioner  of  Social  Security. 

Approved:  January  13, 1981. 

Patricia  Roberts  Harris, 

Secretary  of  Health  and  Human  Services. 

[FR  Doc.  81-1849  Filed  i-16-81;  8:45  am] 

BILUNG  CODE  4110-07-M 


COMMUNITY  SERVICES 
ADMINISTRATION 

45  CFR  Part  1069 

Interpretive  Ruling  and  Waiver  of 
Special  Conditions 

agency:  Community  Services 
Administration. 

ACTION:  Notice  of  interpretive  ruling  and 
waiver  of  certain  grantee  special 
conditions. 

SUMMARY:  The  Community  Services 
Administration  is  publishing  an 
interpretive  ruling  issued  by  the  General 
Counsel  on  January  12, 1981,  regarding 
CSA  grantee  lobbying  prohibitions.  This 
interpretive  ruling  provides  the  Agency's 
legal  position  on  the  effect  of  certain 
lobbying  prohibitions  attached  to  CSA’s 
appropriations  acts  for  fiscal  1980  and 
1981  (Pub.  L.  96-123,  Pub.  L  96-369  and 
H.J.R.  644  (12/15/80)).  The  purpose  of 
publishing  this  interpretive  ruling  is  to 
inform  CSA  grantees  of  the  effect  of  the 
statutory  lobbying  prohibitions  on 
present  CSA  regulations  (45  CFR  1069.6). 
This  notice  and  interpretive  ruling  also 
serves  to  waive  special  conditions 
attached  to  CSA  grantees’  fiscal  1980 
and  1981  grants  relating  to  lobbying 
prohibitions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Mack,  General  Counsel, 
Commimity  Services  Administration, 
Room  548-1, 1200  19th  Street,  N.W., 
Washington,  D.C.  20506,  Telephone: 

(202)  254-6004. 


(Sec.  602,  78  Stat.  530  (42  U.S.C.  2942)) 

Richard  ).  Rios, 

Director. 

Notice  of  Interpretive  Ruling  and  Waiver 
of  Special  Conditions 

1.  Interpretive  Ruling 

“Memorandum  to:  Richard  J.  Rios, 
Director 

From:  Thomas  J.  Mack,  General  Counsel 
Subject:  Interpretive  Ruling  on  Grantee 
Lobbying  Prohibitions 

Continuing  resolutions  providing 
appropriations  for  CSA  and  other 
agencies  for  fiscal  1981  (Pub.  L.  96-369 
and  H.I.R.  644)  incorporate  a  two- 
paragraph  lobbying  prohibition 
provision  found  in  H.R.  4389  as  passed 
by  the  House  of  Representatives  on 
August  2, 1979.  Identical  provisions  were 
passed  by  the  House  on  August  27. 1980 
in  H.R.  7998.  'The  latter  bill  is  also 
incorporated  in  Pub.  L  96-369  and  H.J.R. 
644,  but  the  relevant  portions  of  these 
two  acts  make  H.R.  4389’s  lobbying 
prohibition  applicable  to  CSA.  This 
prohibition  is  also  applicable  to  fiscal 
1980  appropriations  through  Pub.  L.  96- 
123. 

Section  407  of  H.R.  4389  provides: 

“Sec.  407.  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used,  other 
than  for  normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the  preparation, 
distribution,  or  use  of  any  kit  pamphlet 
booklet,  publication,  radio,  television,  or  film 
presentation  designed  to  support  or  defeat 
legislation  pending  before  the  Congress, 
except  in  presentation  to  the  Congress  itself. 
No  part  of  any  appropriation  contained  in 
this  Act  shall  be  used  to  pay  the  salary  or 
expenses  of  any  grant  or  contract  recipient  or 
agent  acting  for  such  recipient  to  engage  in 
any  activity  designed  to  influence  legislation 
or  appropriations  pending  before  the 
Congress.” 

The  Office  of  General  Coimsel  has 
reviewed  the  legislative  history  behind 
Section  407  for  guidance  on  how  this 
provision  should  be  implemented  in  the 
case  of  CSA.  While  other  agencies 
receiving  appropriations  subject  to  H.R. 
4389  may  have  no  difficulty,  CSA’s 
statutory  obligations  create  a  question 
of  conflict.  The  second  paragraph  of  the 
provision,  if  read  without  regard  to  the 
first  paragraph  or  to  legislative  history, 
could  be  interpreted  to  prevent  all 
contact  between  CSA  grantees  and 
Congress  regarding  legislation,  even 
where  requested  by  Congress  itself. 

Many  of  CSA  grantees  have  contract 
responsibilities  which  include  advocacy 
on  behalf  of  the  poor,  i.e.,  seeking  those 
changes  necessary  to  improve 
conditions  for  the  poor,  changes  which 
often  necessitate  passage,  elimination  or 
amendment  of  laws,  regulations,  etc. 
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Congress  has  by  statute  mandated  CSA 
to  stimulate  a  better  focusing  of  Federal 
resources  on  behalf  of  the  poor.  (Sec. 

101,  201,  Economic  Opportunity  Act  of 
1964,  as  amended). 

Given  this  mandate,  CSA  has  an 
obligation  to  interpret  both  its  own 
statutory  obligation  and  the  more 
general  lobbying  prohibition  in  a 
manner  which  gives  reasonable  effect  to 
both.  While  no  direct  legislative  history 
exists,  the  issue  is  easily  resolved  when 
reference  is  made  to  comparable 
lobbying  prohibitions.  While  Congress 
has  often  “prohibited”  lobbying,  it  has 
never  intended  to  eliminate  contact 
between  its  members  and  affected 
constituencies  on  relevant  pending 
legislation.  At  least  two  other  Federal 
statutes  with  prohibitions  comparable  to 
those  contained  in  Section  407  have 
been  interpreted  by  the  General 
Accounting  Office  in  a  manner  which 
allows  CSA  to  give  reasonable  effect  to 
Section  407  and  its  own  enabling 
legislation.  In  18  U.S.C.  1913,  a  penal 
statute  in  effect  since  1919,  Congress 
prohibited  Federal  agency  lobbying: 

“No  part  of  the  money  appropriated  by  an 
enactment  of  Congress  shall  in  the  absence  of 
express  authorization  by  Congress,  be  used 
directly  or  indirectly  to  pay  for  any  personal 
service,  advertisement,  telegram,  telephone, 
letter,  printed  or  written  matter,  or  other 
device,  intended  or  designed  to  influence  in 
any  maimer  a  Member  of  Congress,  to  favor 
or  oppose,  by  vote  or  otherwise,  any 
legislation  or  appropriation  by  Congress, 
whether  before  or  after  the  introduction  of 
any  bill  or  resolution  proposing  such 
legislation  or  appropriation;  but  this  shall  not 
prevent  officers  or  employees  of  the  United 
States  or  of  its  departments  or  agencies  from 
communicating  to  Members  of  Congress  on 
the  request  of  any  Member  or  to  Congress, 
through  the  proper  official  channels,  requests 
for  legislation  or  appropriations  which  they 
deem  necessary  for  the  efficient  conduct  of 
the  public  business. 

“Whoever,  being  an  officer  or  employee  of 
the  United  States  or  of  any  department  or 
agency  thereof,  violates  or  attempts  to  violate 
this  section,  shall  be  fined  not  more  than  $500 
or  imprisoned  not  more  than  one  year,  or 
both;  and  after  notice  and  hearing  by  the 
superior  officer  vested  with  the  power  of 
removing  him,  shall  be  removed  from  office 
or  employment." 

The  Comptroller  General  has  stated 
that  the  primary  purpose  of  Section  1913 
is  to  prohibit  Government  officials  from 
making  appeals  to  the  public  to  in  turn 
contact  their  representatives  with 
respect  to  legislation,  but  not  to  prohibit 
agency  officials  from  expressing  their 
views  and  agency  policy  on  pending 
legislation  and  appropriation  matters. 
(B-196559  (12/3/79),  at  4).  In  short. 


Government  officials  cannot  participate 
in  grassroots  lobbying.  Another  lobbying 
prohibition  applicable  to  any  and  all 
appropriations  has  been  enacted  since 
1973  as  Section  607(a)  of  the  Treasury, 
Postal  Service,  and  General  Government 
Appropriations  Act.  That  section  states: 

“No  part  of  any  appropriation  contained  in 
this  or  any  other  Act,  or  of  the  funds 
available  for  expenditure  by  any  corporation 
or  agency,  shall  be  used  for  publicity  or 
propaganda  purposes  designed  to  support  or 
defeat  legislation  pending  before  Congress.” 

As  with  1913,  the  Comptroller  General 
has  interpreted  607(a)  to  apply  primarily 
to  expenditures  involving  appeals 
addressed  to  members  of  the  public 
suggesting  that  they  contact  their 
elected  representatives  and  indicate 
support  of  or  opposition  to  pending 
legislation,  or  urge  their  elected 
representatives  to  vote  in  a  particular 
manner.  (B-196559,  at  3). 

Thus,  the  Section  1913  and  Section 
607(a)  statutory  prohibitions,  which  are 
similar  to  H.R.  4389’ s  Section  407 
prohibition  have  been  found  to  prohibit 
primarily  grassroots  lobbying  by  Federal 
officials.  It  is  unclear  whether  Section 
1913  and  Section  607(a)  apply  to 
grantees  of  a  Federal  agency,  although 
Comptroller  General  decisions  appear  to 
conclude  the  Section  1913  prohibition 
does  not,  while  the  Section  607(a) 
prohibition  may  apply  to  grantees  in 
certain  instances. 

It  is  General  Counsel's  opinion  that 
the  restrictions  of  Section  407  of  H.R. 
4389  are  properly  subject  to  the  same 
interpretation  as  GAO  has  given  1913 
and  607(a)  except  that  Congress  has 
made  it  clear  by  adding  the  second 
paragraph  of  Section  407  that  such 
prohibitions  apply  to  Federal  grantees 
as  well  as  Federal  agencies.  Congress 
has  instructed  the  agencies  receiving 
appropriations  under  H.R.  4389  to  insure 
that  its  grantees  do  not  participate  in 
grassroots  lobbying,  at  least  as  regards 
pending  legislation  before  the  United 
States  Congress,  but  it  did  not  intend  to 
cut  off  all  contact  between  grantees  and 
Congress  with  regard  to  such  legislation. 

A  recent  communication  from  Senator 
Warren  Magnuson,  Chairman  of  the 
Senate  Labor,  Health  and  Human 
Services  and  Education  Appropriations 
Subcommittee  confirms  this  Office's 
position.  The  Senator,  in  a  letter  to  the 
Director  of  CSA,  stated  that  his 
Committee  agreed  to  the  language  of 
Section  407  of  H.R.  4389,  in  large  part,  to 
restrict  the  use  of  Government  funds  to 
transport  groups  of  people  to 
Washington,  D.C.,  for  the  purpose  of 


affecting  legislation.  The  Senator  stated 
further: 

Congress  has  mandated  that  the 
Community  Services  Administration  assist 
this  Nation’s  poor  by  serving,  training,  and 
representing  them  as  stated  in  the  Economic 
Opportunity  Act  of  1964  and  ensuing 
amendments.  The  Senate  Appropriations 
Committee  did  not  intend  by  the  above- 
quoted  [407]  language  for  CSA  and  its 
grantees  to  be  prevented  from  carrying  out  its 
mandate  to  represent  the  poor  in  the 
following  ways: 

1.  To  respond  to  any  requests  for 
information  from  Members  of  Congress. 

2.  To  provide  educational  information  to 
Congress  and  the  public  in  general  on  the 
effects  of  legislative  issues  on  individuals 
and/or  communities. 

3.  To  provide  information  to  Congress 
concerning  legislative  issues  which  directly 
affect  the  continued  existence  of  CSA  or  its 
grantees. 

The  Senator  concluded  that  allowance 
of  these  activities  was  consistent  with 
Congressional  intent  that  CSA  assist  the 
poor  as  well  as  with  the  guidelines  that 
the  Internal  Revenue  Service  applies  for 
non-profit  organizations. 

The  letter  from  Senator  Magnuson 
substantiated  the  General  Counsel’s 
conclusion  that  407,  like  1913  and  607(a) 
is  intended  to  prohibit  the  Agency  and 
its  grantees  from  using  CSA  funds  for 
grassroots  lobbying  or  for  financing 
large  groups  of  people  coming  to 
Washington  to  lobby  Congress  directly. 

Given  the  conclusions  above,  this 
Office  does  not  believe  CSA  need 
amend  its  present  rule  on  grantee 
lobbying  activities,  found  at  45  CFR 
1069.6.  That  regulation  already  states 
that  CSA  funds  may  not  be  used  to 
support: 

(3)  Any  campaign  of  advertising  carried  on 
through  commercial  media  for  the  purpose  of 
influencing  the  passage  or  defeat  of 
legislation. 

(4)  Any  campaign  of  letter  writing,  of  other 
mass  communications,  or  of  mass  visits  to 
individual  members  of  Congress  or  State 
legislatures  for  the  purpose  of  influencing  the 
passage  or  defeat  of  legislation.  This 
restriction  does  not  prohibit  purely 
informational  and  educational  activities 
involving  target  areas  and  groups.  (45  CFR 
106g.&-2(a)  (3)  and  (4).] 

The  above  regulatory  provisions  will 
continue  to  be  interpreted  to  preclude 
the  use  of  CSA  appropriations  for  direct 
appeals  addressed  to  the  public 
suggesting  that  they  contact  their 
elected  officials  and  indicate  their 
support  or  opposition  to  pending 
legislation,  i.e.,  appeals  to  members  of 
the  public  for  them  in  turn  to  urge  their 
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representatives  to  vote  in  a  particular 
manner. 

The  obvious  question  that  arises  from 
this  conclusion  is  that  if  our  regulation 
already  prohibited  such  grassroots 
activities,  why  would  Congress  attach 
the  prohibition  in  an  appropriation  act. 
Congress  put  the  prohibition  on  an 
appropriation  bill  that  funded  a  munber 
of  Federal  agencies  including  CSA. 
Congress  obviously  did  not  make  a 
study  or  a  judgment  of  CSA’s 
regulations  or  the  regulations  of  the 
other  agencies  funded  by  the 
appropriation  acts.  It  merely  attached 
the  prohibition  to  apply  to  all  of  the 
affected  agencies,  a  number  of  which 
did  not  have  controlling  regulations. 
Congress  merely  legislated  a  prohibition 
that  CSA  already  abides  by. 

This  Office  believes  that  publication 
of  this  interpretive  ruling  as  a  Notice  in 
the  Federal  Register  is  the  appropriate 
means  of  notifying  grantees  of  the  effect 
of  Section  407  on  CSA’s  present 
lobbying  regulation.  This  approach  is 
preferable  since  no  regulatory 
amendment  to  1069.6-2(a)  (3)  and  (4)  is 
required.  It  is  also  preferable  since  it 
provides  the  speediest  vehicle  for 
notifying  grantees,  many  of  whom  are 
presently  expending  fiscal  1980  and  1981 
funds  at  this  time  and  are  presently 
confused  and  concerned  about  the 
impact  of  407  and  of  H.R.  4389.  This 
point  is  particularly  relevant  since  the 
present  appropriations  act  (H.J.  Res.  644) 
which  contains  reference  to  H.R.  4389 
expires  no  later  than  June  5, 1981. 

Finally,  many  grantees  who  have 
received  fiscal  1980  and  1981  funds 
presently  have  a  special  condition  in 
their  grant  that  reflects  a  broader 
interpretation  of  407.  These  special 
conditions  were  attached  prior  to 
General  Counsel’s  conclusions  regarding 
statutory  provisions  607(a)  and  18  U.S.C. 
1913  and  the  receipt  of  the  letter  from 
Senator  Magnuson. 

These  special  conditions  should  be 
waived  in  the  Federal  Register  Notice  so 
that  all  grantees  will  be  bound  by  the 
same  interpretation  of  Section  407  and 
1069.6-2(a)  (3)  and  (4).” 

2.  Waiver  of  Special  Conditions 

Based  on  the  interpretive  ruling  of  the 
General  Counsel,  the  Director  is  waiving 
special  conditions  attached  to  CSA 
grantees’  fiscal  1980  and  1981  grants 
relating  to  grantee  lobbying  prohibitions. 
Grantees,  instead,  are  to  comply  with 
the  above  interpretive  ruling. 

|FR  Doc.  81-1809  Filed  1-16-81;  8:45  am) 

BILLING  CODE  6315-01-M 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Office  of  Human  Development 

Services 

45  CFR  Part  1300 

Consolidated  Grants  to  Insular  Areas 

agency:  Office  of  Human  Development 
Services  (HDS),  Department  of  Health 
and  Human  Services  (HHS). 

ACTION:  Final  rule. 

SUMMARY:  These  regulations  implement 
the  program  of  consolidated  grants  to 
the  Insular  Areas  authorized  by  Title  V 
of  Pub.  L.  95-134,  commonly  known  as 
the  Omnibus  Territories  Act,  as 
amended.  Title  V  authorizes  each 
Federal  agency  to  consolidate  into  a 
single  grant  award  any  or  all  grant  funds 
to  the  Virgin  Islands,  Guam,  American 
Samoa,  the  Trust  Territory  of  the  Pacific 
Islands,  and  the  Commonwealth  of  the 
Northern  Mariana  Islands  (the  “Insular 
Areas’’).  The  purpose  of  these 
regulations  is  to  minimize  the  burden 
caused  by  existing  application  and 
reporting  procedures  for  certain  HDS 
formula  grants  for  social  services 
programs  awarded  to  the  Insular  Areas. 
EFFECTIVE  DATE:  These  regulations  are 
effective  January  19, 1981,  rather  than  30 
days  thereafter,  because  they  grant  an 
exemption  from  requirements  for 
multiple  grant  awards  to  certain  Insular 
Areas.  Waiver  of  the  30  day  period  will 
not  adversely  affect  any  Insular  Area. 
However,  for  an  exception  affecting 
§  §  1300.4  and  1300.7,  see  Supplementary 
Information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Johnnie  U.  Brooks,  Room  722E, 

HHH  Building,  Department  of  Health 
and  Human  Services,  200  Independence 
Avenue,  SW.,  Washington,  D.C.  20201, 
(202)  472-4415. 

SUPPLEMENTARY  INFORMATION: 
Background 

Although  the  name  “Omnibus 
Territories  Act”  is  not  listed  as  the 
popular  name  of  the  law  in  Pub.  L.  95- 
134,  we  are  using  this  name  since  it  is  a 
convenient  shorthand  and  since  the  law 
has  been  referred  to  throughout  the 
government  as  the  Omnibus  Territories 
Act.  Section  510  of  Pub.  L.  95-134,  the 
Omnibus  Territories  Act,  as  amended, 
permits  Federal  agencies  to  revise 
existing  application  and  reporting 
procedures  for  certain  grant-in-aid 
programs  available  to  the  Virgin  Islands, 
Guam,  American  Samoa,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (The  “Insular  Areas”). 
Specifically  Section  501  permits: 


(a)  A  Federal  agency  to  consolidate 
any  or  all  grants  to  each  of  these  Insular 
Areas  except  those  grants  used  to  make 
direct  payments  to  individuals.  A 
consolidated  grant  for  any  Insular  Area 
cannot  be  less  than  the  sum  of  all  grants 
which  such  area  would  otherwise  be 
entitled  to  receive  for  such  year. 

(b)  A  Federal  agency  to  waive 
requirements  for  matching  funds, 
applications,  and  reports  with  respect  to 
the  consolidated  grant;  and 

(c)  An  Insular  Area  to  use  the 
consolidated  grant  funds  for  any 
purpose  or  purposes  authorized  under 
any  of  the  grant  programs  that  have 
been  consolidated. 

Participation  by  an  Insular  Area  in  the 
consolidated  grant  program  is  voluntary. 
If  an  Insular  Area  does  not  wish  to 
participate  in  the  consolidated  grant 
program,  it  must  follow  current 
application  and  reporting  procedures  to 
receive  funds  for  services  under  titles  I, 
IV-A,  IV-B,  X.  XIV.  XVI  (AABD)  and 
XX  of  the  Social  Security  Act.  At  the 
present  time  only  the  Virgin  Islands, 
Guam  and  the  Commonwealth  of  the 
Northern  Mariana  Islands  are  eligible  to 
receive  consolidated  grants  under  these 
titles. 

The  Secretary  of  Health  and  Human 
Services  decided  to  allow  consolidation 
of  only  the  formula  grant  funds 
administered  by  the  Public  Health 
Service  and  the  Office  of  Human 
Development  Services  (HDS)  and 
decided  not  to  waive  the  current 
matching,  application,  and  reporting 
requirements.  These  final  regulations 
apply  only  to  formula  grant  frnds 
available  for  social  services  from  the 
Office  of  Human  Development  Services 
to  the  Insular  Areas.  Final  regulations 
for  consolidated  grant  awards  from  the 
Public  Health  Service  were  published  in 
the  Federal  Register  on  November  9, 
1979. 

HDS  is  also  developing  guidelines  that 
give  specific  procedures  on  how  to  apply 
for  a  report  on  the  use  of  the 
consolidated  funds.  We  expect  that  by 
the  end  of  December  1980  these 
guidelines  will  be  ready  to  submit  for 
official  OMB  clearance  with  respect  to 
reporting  and  recordkeeping 
requirements.  Sections  1300.4,  Grant 
application  procedures,  and  1300.7, 
Reporting  requirements,  will  not  take 
effect  until  the  guidelines  receive  OMB 
clearance.  The  Insular  Areas  will  be 
notified  when  official  OMB  clearance  is 
obtained. 

Affected  HDS  Formula  Grants 

Subsequent  to  passage  of  Pub.  L  95- 
134,  Congress  enacted  legislation 
(Section  102(h)  of  Pub.  L  95-478) 
exempting  from  consolidation  any 
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formula  grants  authorized  by  the  Older 
Americans  Act  of  1965,  as  amended. 
Consequently,  an  Insular  Area  may  only 
apply  for  a  grant  consolidating  funds 
available  for  social  services  under  the 
following  titles  of  the  Social  Security 
Act: 

Title  I — Grants  to  States  for  Old-Age 
Assistance  and  Medical  Assistance 
for  the  Aged 

Title  IV,  Part  A — Aid  to  Families  With 
Dependent  Children 

Title  IV,  Part  B — Child  Welfare  Services 
Title  X— Grants  to  States  for  Aid  to  the 
Blind 

Title  XIV — Grants  to  States  for  Aid  to 
the  Permanently  and  Totally  Disabled 
Title  XVI — Grants  to  States  for  Aid  to 
the  Aged,  Blind  or  Disabled 
Title  XX — Grants  to  States  for  Services 
(for  the  purposes  authorized  under 
Section  2002(a](2)(C]  of  the  Act] 
Additional  formula  grant  programs 
may  be  added  in  the  future. 

Specific  Information  About  HDS 
Formula  Grants 

The  Insular  Areas  are  eligible  to 
receive  funds  for  services  under  several 
Social  Security  Act  titles: 

1.  Under  authority  of  titles  I,  IV-A,  X, 
XIV  and  XVIfAABD),  funds  are  made 
available  to  the  Virgin  Islands  and 
Guam  for  income  maintenance 
payments  and  the  provision  of  social 
services  to  eligible  individuals.  Section 
1108  of  the  Social  Security  Act  imposes 
a  ceiling  oi\Jhe  amount  of  such  Federal 
funds  allotted  to  each  of  the  Insular 
Areas  under  these  titles.  Although  the 
Commonwealth  of  the  Northern  Mariana 
Islands  is  authorized  to  participate  in 
programs  under  these  titles,  at  this  time 
it  is  still  in  its  early  stages  of  developing 
social  services  programs. 

The  Department’s  Social  Security 
Administration  makes  grant  awards  to 
the  Virgin  Islands  and  Guam  for  their 
income  maintenance  programs  in 
accordance  with  Section  1108.  If  the 
Virgin  Islands  or  Guam  decides  to  use  a 
portion  of  the  Section  1108  funds  for  the 
provision  of  social  services,  HDS 
awards  the  grant  for  services.  Of  the 
funds  available  under  Section  1108  only 
those  awarded  by  HDS  for  social 
services  are  eligible  for  consolidation 
under  Pub.  L.  95-134. 

2.  Title  IV-B  (Child  Welfare  Services] 
funds  are  eligible  for  consolidation 
under  Pub.  L.  95-134  to  the  Virgin 
Islands,  Guam  and  the  Commonwealth 
of  the  Northern  Mariana  Islands. 

3.  Prior  to  enactment  of  Pub.  L.  96-272 
(“Adoption  Assistance  and  Child 
Welfare  Act  of  1980"]  on  June  17, 1980, 
Section  2002(a](2](C]  of  the  Act 
authorized  certain  unused  title  XX  funds 
to  be  allotted  to  the  Virgin  Islands  and 


Guam  if  any  of  the  50  States  and  the 
District  of  Columbia  certified  that  they 
would  not  use  all  of  their  title  XX 
allotment.  This  did  not  authorize  these 
Insular  Areas  to  participate  in  the  title 
XX  social  services  program.  Pub.  L.  96- 
272  amended  Section  2002(a](2](C]  of  the 
Act  to  make  a  separate  allocation 
available  to  the  Virgin  Islands  and 
Guam,  rather  than  an  amoimt  dependent 
on  funds  unused  by  the  States, 
beginning  in  fiscal  year  1980.  In 
addition.  Pub.  1..  96-272  makes  funds 
available  to  the  Commonwealth  of  the 
Northern  Mariana  Islands  under  Section 
2002(a](2](C]  of  the  Act.  Pub.  L.  96-272 
retains  the  requirement  in  Section 
2002(a](2](C]  of  the  Act  that  the  Virgin 
Islands  and  Guam  spend  the  Section 
2002(a](2](C]  funds  they  receive  on 
behalf  of  services  authorized  under  titles 
I,  IV-A.  X.  XIV  and  XVI  (AABD]  of  the 
Act;  the  Commonwealth  of  the  Northern 
Mariana  Islands  must  spend  its  Section 
2002(a](2](C]  funds  on  services  provided 
to  title  IV-A  recipients  or  to  other 
individuals  as  determined  by  the 
Secretary. 

However,  notwithstanding  the  above 
provisions  or  any  other  provisions  of 
law  to  the  contrary.  Pub.  L.  95-348 
amended  Pub.  L.  95-134  to  allow  an 
Insular  Area  to  use  the  funds  received 
imder  a  consolidated  grant  for  any  of 
the  programs  included  in  the 
consolidated  grant  (including  the  use  of 
funds  authorized  by  Section 
2002(a](2](C]  of  the  Act  for  services 
provided  under  title  IV-B  of  the  Act]. 

Response  to  the  NPRM 

A  Notice  of  Proposed  Rulemaking  was 
published  on  April  7, 1980  (45  FR  23477] 
followed  by  a  45-day  comment  period. 
The  Government  of  Guam  sent  its 
general  support  of  the  proposed 
regulations  and  requested  the  Secretary 
to  reconsider  the  decision  not  to  waive 
the  matching  funds  requirement.  This 
decision  was  reconsidered.  However, 
Consistent  with  her  policy  to  encourage 
increases,  not  decreases,  in  services,  the 
Secretary  chose  to  stay  with  the 
Department’s  original  decision  not  to 
waive  the  matching  funds  requirement. 
No  other  comments  were  received  as  a 
result  of  the  NPRM. 

f 

Differences  Between  the  Proposed 
Regulations  and  the  Final  Rule 

The  final  rule  includes  the  following 
changes: 

1.  Throughout  the  final  rule,  wherever 
a  cross-reference  such  as  “§  1300.2, 
Scope,”  appeared  in  the  NPRM,  the 
cross-reference  is  changed  to  ’’§  1300.2.” 
The  title  of  the  section  has  been 
dropped. 


2.  Table  of  Contents — Reflects  the  title 
change  for  §  1300.5  from  “Matching 
Funds  Requirements”  to  “Fiscal  and 
Administrative  Requirement^.” 

3.  Authority — Reflects  the  addition  of 
“a”  at  the  end  of  the  statutory  citation 
as  follows:  48  U.S.C.  1469a. 

4.  Sections  1300.1, 1300.2, 1300.4, 

1300.5, 1300.6  and  1300.7  are  recoded  for 
clarity. 

5.  Section  1300.1 — A  statement  of 
purpose  is  added. 

6.  Section  1300.2 — A  new 
parenthetical  phrase  is  added  to 
paragraph  (b]  to  read  as  follows:  Title 
XX — Grants  to  States  for  Services  (for 
the  purposes  authorized  under  Section 
2002(a](2](C]  of  the  Act].  This  phrase  is 
added  to  clarify  that  Section 
2002(a](2](C]  includes  an  entitlement  of 
funds  to  certain  Insular  Areas  (including 
the  Virgin  Islands,  Guam,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands]  even  though  the  Insular  Areas 
are  not  authorized  to  have  a  title  XX 
program. 

7.  Section  1300.3 — A  definition  of 
single  grant  application  is  added  to 
clarify  the  responsibility  of  the  Insular 
Area,  as  distinct  from  the  consolidated 
grant  award  which  is  the  responsibility 
of  the  Department. 

8.  Section  1300.4 — ^The  text  is  changed 
slightly,  but  no  substantive  change  in 
policy  is  intended. 

9.  Section  1300.5 — The  title  of  the 
Section  is  changed  from  “Matching 
Funds  Requirements.”  to  “Fiscal  and 
Administrative  Requirements”.  A 
paragraph  (b]  is  added  to  affirm  the 
requirement  in  §  501(b]  of  Pub.  L.  95-134 
that  any  consolidated  grant  for  any 
Insular  Area  shall  not  be  less  than  the 
sum  of  all  grants  which  such  area  would 
otherwise  be  entitled  to  receive  for  such 
year.  A  paragraph  (c]  is  also  added  to 
affirm  that  the  provisions  of  45  CFR  Part 
74,  establishing  uniform  administrative 
requirements  and  cost  principles,  shall 
apply  to  all  consolidated  grants  made 
under  this  Subpart. 

10.  The  final  rule  drops  the  provision 
in  the  NPRM  that  funds  made  available 
under  title  XX  can  only  be  used  for 
social  services  authorized  by  titles  I,  IV- 
A,  X,  XIV,  or  XVI  (AABD].  Based  on  a 
legislative  amendment  (Section  9  of  Pub. 
L.  95-348]  to  Pub.  L.  95-134,  the  final 
regulations  allow  any  funds  from  a 
consolidated  grant  award  to  be  spent  for 
any  of  the  programs  included  in  the 
consolidated  grant  (including  the  use  of 
funds  authorized  by  Section 
2002(a](2](C]  of  the  Act  for  services 
provided  under  title  IV-B  of  the  Act.] 

11.  Section  1300.7 — A  paragraph  (b]  is 
added  to  affirm  the  requirement  in 

§  501(d]  of  Pub.  L.  95-134  for  the 
Department’s  continued  responsibilities 
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to  provide  adequate  procedures  for 
accounting,  auditing,  evaluating,  and 
reviewing  any  programs  or  activities 
receiving  benefits  from  any  consolidated 
grant. 

(Sec.  501  of  Title  V  of  Pub.  L.  95-134,  the 
Omnibus  Territories  Act,  as  amended,  48 
U.S.C.  1469a) 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.642,  Social  Services  for  Low 
Income  and  Public  Assistance  Recipients;  No. 
13.645,  Child  Welfare  Services.) 

Dated:  November  25, 1980. 

Cesar  A.  Perales, 

Assistant  Secretary  for  Human  Development 
Services. 

Approved:  January  3, 1981. 

Patricia  Roberts  Harris, 

Secretary. 

PART  1300— GENERAL  REGULATIONS 

Title  45  is  amended  to  add  a  new  Part 
1300  consisting  of  Subpart  A  to  read  as 
follows: 

Subpart  A— Consolidated  Grants  to  Irtsular 
Areas 

Sec. 

1300.1  Basis  and  purpose. 

1300.2  Scope. 

1300.3  Definitions. 

1300.4  Grant  application  procedures. 

1300.5  Fiscal  and  administrative 
requirements. 

1300.6  Use  of  consolidated  grant  fimds. 

1300.7  Reporting  requirements. 

Authority:  Sec.  501  of  Title  V  of  Pub.  L.  95- 

134,  the  Omnibus  Territories  Act,  as 
amended,  48  U.S.C.  1469a. 

Subpart  A— Consolidated  Grants  to 
Insular  Areas 

§  1300.1  Basis  and  purpose. 

(a)  These  regulations  implement  Title 
V  of  Pub.  L.  95-134,  the  Omnibus 
Territories  Act,  as  amended,  by  allowing 
an  Insular  Area:  (1}  to  submit  a  single 
application  and  other  supporting 
documentation  in  order  to  receive  a 
single  grant  award  consolidating  the 
formula  grant  funds  available  for  social 
services  under  certain  titles  of  the  Social 
Security  Act;  and  (2)  to  allocate  the 
funds  among  one  or  more  of  the  various 
titles  consolidated  under  the  grant 
awards. 

(b)  The  purpose  of  this  Subpart  is  to 
minimize  the  burden  caused  by  existing 
application  and  reporting  procedures  for 
certain  formula  grants  awarded  to  the 
Insular  Areas  by  the  Office  of  Human 
Development  Services. 

§  1300.2  Scope. 

(a)  These  regulations  apply  to  the 
consolidation  of  formula  grant  funds  for 
social  services  available  to  the  Virgin 
Islands.  Guam,  American  Samoa,  the 


Trust  Territory  of  the  Pacific  Islands, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands  under  the  Social 
Security  Act  titles  listed  in  paragraph  (b) 
of  this  section. 

(b)  The  following  formula  grant  funds 
for  social  services  may  be  consolidated 
under  these  regulations: 

(1)  Title  I — Grants  to  States  for  Old- 
Age  Assistance  and  Medical  Assistance 
for  the  Aged. 

(2)  Title  IV,  Part  A — Aid  to  Families 
with  Dependent  Children. 

(3)  Title  IV.  Part  B— Child  Welfare 
Services. 

(4)  Title  X — Grants  to  States  for  Aid 
to  the  Blind. 

(5)  Title  XIV — Grants  to  States  for  Aid 
to  the  Permanently  and  Totally 
Disabled. 

(6)  Title  XVI — Grants  to  States  for  Aid 
to  the  Aged,  Blind,  or  Disabled. 

(7)  Title  XX — Grants  to  States  for 
Services  (for  the  purposes  authorized 
under  Section  2002(a)(2)(C)  of  the  Act). 

§  1300.3  Definitions. 

(a)  “Assistant  Secretary"  means  the 
Assistant  Secretary  for  Human 
Development  Services. 

(b)  “Single  Grant  Application”  means 
the  document  or  documents  an  Insular 
Area  must  submit  to  HDS  in  any  fiscal 
year  to  apply  for  a  consolidated  grant 
award. 

(c)  “Consolidated  Grant  Award” 
means  the  single  quarterly  grant  award 
to  an  Insular  Area,  the  funds  for  which 
are  derived  from  the  allocations  under 
the  programs  specified  in  Section  1300.2 

(d)  “Insular  Area”  means  the  Virgin 
Islands,  Guam,  American  Samoa,  the 
Trust  Terrritory  of  the  Pacific  Islands, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

§  1300.4  Grant  application  procedures. 

(a)  An  Insular  Area  may  apply  for  a 
grant  award  consolidating  two  or  more 
of  the  formula  grant  funds  specified  in 
§  1300.2(b)  by  submitting  a  single  grant 
application,  budget,  and  any  supporting 
documentation,  rather  than  the  various 
applications  and  budgets  which  must  be 
submitted  under  any  of  these  Social 
Security  Act  titles. 

(b)  The  single  application  must  be 
submitted  within  time  limits  and  in  the 
format  prescribed  by  the  Assistant 
Secretary  in  guidelines. 

§  1300.5  Fiscal  and  administrative 
requirements. 

(a)  Grant  funds  awarded  under  a 
consolidated  grant  are  subject  to  the 
matching  funds  requirements  applicable 
to  the  Social  Security  Act  titles  under 
which  the  funds  are  made  available. 

(b)  Any  consolidated  grant  for  any 
Insular  Area  cannot  be  less  than  the 


sum  of  all  the  grants  which  such  area 
would  otherwise  be  entitled  to  receive 
for  such  year. 

(c)  The  provisions  of  Part  74  of  this 
title  establishing  imiform  administrative 
requirements  and  cost  principles,  shall 
apply  to  all  consolidated  grants  made 
under  this  Subpart. 

§  1300.6  Use  of  consolidated  grant  funds. 

(a)  An  Insular  Area  may  use  funds 
awarded  under  a  consolidated  grant  for 
that  fiscal  year  for  any  social  services 
authorized  by  any  of  the  titles  listed  in 
§  1300.2(b)  that  are  included  in  the 
consolidated  grant  award. 

(b)  Except  as  provided  in  these 
regulations,  an  Insular  Area  that 
receives  funds  under  a  consolidated 
grant  made  under  this  Subpart  must 
meet  the  statutory,  regulatory,  and 
administrative  requirements  applicable 
to  the  titles  for  which  those  funds  are 
spent. 

§  1300.76  Reporting  requirements. 

(a)  An  Insular  Area  which  receives  a 
consolidated  grant  under  this  Subpart 
must  submit  a  single  report  on  the  use  of 
the  funds  to  the  Assistant  Secretary.  The 
single  report  must  be  in  the  format  and 
contain  Ae  information  prescribed  by 
the  Assistant  Secretary  in  guidelines. 

(b)  Nothing  in  paragraph  (a)  of  this 
section  shall  preclude  the  Department 
from  continuing  to  carry  out  its 
responsibility  to  provide  adequate 
procedures  for  accoimting,  auditing, 
evaluation,  and  reviewing  any  programs 
or  activities  receiving  benefits  from  any 
consolidated  grant  awarded  under  this 
Subpart. 

[FR  Doc.  81-1852  Filed  1-16-81: 8:45  am| 

BILUNG  CODE  4110-92-H 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFR  Partis 

[FCC  80-708] 

Radio  Frequency  Devices;  Order 
Granting  Waiver 

agency:  Federal  Communications 
Commission. 

ACTION:  Order  granting  waiver. 

SUMMARY:  In  1979,  the  FCC  promulgated 
rules  to  control  the  interference 
potential  of  electronic  products  to  radio 
communications.  Under  these  rules, 
personal  computers  manufactured  after 
January  1, 1981  must  be  certificated  by 
the  Commission  as  a  Class  B  Computing 
Device.  In  response  to  two  petitions  for 
special  relief,  the  Commission  granted  a 
3-month  extension  to  two  man^acturers 
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of  personal  computers.  Delegated 
authority  was  granted  to  the 
Commission’s  Chief  Scientist  to  grant 
similar  short  term  waivers  where  the 
petitioner  provided  certain  information. 
EFFECTIVE  DATE:  December  4, 1980. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Herman  Garlan  or  Sydney  Bradfield, 
Office  of  Science  and  Technology,  (202- 
653-8121  or  202-653-8131). 
SUPPLEMENTARY  INFORMATION: 

Order  Granting  Waiver 
Adopted;  December  4, 1980. 

Released:  December  9, 1980. 

By  the  Commission: 

In  the  matter  of  petition  by  Apple 
Computer,  Inc.  and  Heath  Company  for 
a  limited  extension  of  §  15.834  as  it 
requires  certification  of  personal 
computers,  and  peripherals  capable  of 
being  attached  to  a  personal  computer, 
manufactured  after  January  1, 1981. 

1.  On  October  11, 1979,  the 
Commission  released  rules  establishing 
technical  standards  and  equipment 
authorization  procedures  for  computing 
equipment.’  These  rules  were  revised  on 
reconsideration.  The  revised  rules  were 
released  on  April  9, 1980.* 

2.  These  computer  rules  establish  two 
classes  of  computing  equipment:  Class  B 
which  is  basically  marketed  for  use  in  a 
residential  environment;  and.  Class  A 
for  use  in  a  commercial/industrial 
environment.  They  specify  limits  for 
conducted  and  radiated  interference. 
They  also  specify  the  equipment 
authorization  procedure  to  be  used  to 
demonstrate  compliance.  Finally,  the 
rules  provide  a  labelling  procedure  to 
make  the  purchaser  aware  of 
compliance  with  our  rules  and  the 
interference  potential  of  the  equipment. 

3.  Among  other  things,  these  rules 
specifically  classify  personal  computers 
and  their  peripheral  devices  as  Class  B 
computing  equipment  (Section 
15.834(a](l]]  and  require  such  equipment 
manufactured  after  January  1, 1981  be 
certificated  *  by  the  Commission 
(Section  15.834(a}]. 

4.  Apple  Computer,  Inc.  (Apple)  on 
November  3, 1980,  and  Heath  Company 
(Heath)  on  October  20, 1980,  each  filed 
requests  for  the  Commission  to  delay 
the  January  1, 1981,  certification  date  for 


’  First  Report  and  Order  in  Docket  20780.  adopted 
September  IB.  1979,  released  October  11, 1979. 44  FR 
59530,  October  16, 1979. 

’Order  Cranting  in  Part  Reconsideration  in 
Docket  20780,  adopted  March  27, 1980,  released 
April  9. 1980, 45  FR  24154,  April  9, 1980. 

’The  Commission’s  equipment  authorization 
program  is  described  in  Part  2  Subparts  I,  I.  K  and  L 
of  our  rules  (47  CFR  Part  2  Subpart  I,  J,  K  and  L). 


their  products.^ The  Heath  petition  was 
put  on  public  notice  October  31, 1980. 

The  Apple  petition  was  put  on  public 
notice  November  7, 1980.  Comments 
regarding  the  Heath  petition  were 
received  from  Tandy  Corporation 
(Tandy)  on  November  10, 1980. 

5.  Both  the  Heath  and  Apple  petitions 
cite  the  fact  that  they  have  expended 
considerable  sums  of  time  and  money  in 
an  effort  to  redesign  their  products  to 
meet  the  new  criteria,  but  that  because 
of  unforseen  technical  problems,  and,  in 
the  case  of  Apple,  delays  in  vendor 
deliveries,  neither  can  guarantee  the 
products  they  manufacture  after  January 
1, 1981,  will  meet  the  Class  B  limits.  In 
addition,  both  petitioners  cite  economic 
hardship  as  a  result  of  their  inability  to 
manufacture  their  products  if  the 
Commission  does  not  grant  their 
petitions. 

6.  In  its  petition,  Apple  enumerated 
the  exact  nature  of  their  redesign  and 
procurement  problems.  In  addition, 

Apple  laid  out  a  specific  date  beyond 
which  they  guarantee  they  will  only 
manufacture  and  market  products  that 
comply  with  the  Class  B  standards. 
Apple  has  also  stated  that  as  parts 
necessary  to  achieve  compliance  arrive 
at  their  manufacturing  location  they  will 
immediately  be  installed  in 
manufactured  units,  thereby  reducing 
the  degree  of  non-compliance  for  these 
future  units  in  advance  of  the  delay 
date.  Finally,  Apple  has  submitted  to  the 
Commission  applications  for 
certification  on  nine  of  their  product  line 
and  has  promised  to  provide  the 
hardware  for  each  of  the  products  as 
soon  as  it  is  available. 

7.  We  feel  the  petition  from  Apple  has 
merit.  In  the  First  Report  and  Order 
establishing  the  limits  we  stated  we 
would  accept  waivers  in  special 
hardship  cases.^  We  also  stated  that,  in 
the  event  a  waiver  were  granted,  we 
would  require  equipment  produced 
under  the  wa;ver  to  bear  a  label 
indicating  the  equipment  was  likely  to 
cause  interference  to  radio  and 
television  reception.  The  wording 
specified  in  that  order  appears 
appropriate  in  this  case: 

This  equipment  is  marketed  pursuant  to  a 
waiver  of  FCC  Rules  Part  15  Subpart  J. 
Operation  of  this  computer  in  a  residential 
area  is  likely  to  cause  objectionable 
interference  to  radio  and  TV  reception, 
because  it  emits  more  radio  frequency  energy 
than  the  FCC  Rules  allow.  If  interference 
occurs,  the  user  will  be  required  to  take  all 
steps  necessarj’  to  correct  the  interference. 


’Apple  requested  a  ninety  day  delay:  Heath 
requested  a  six  month  delay. 

•See  44  FR  59530,  October  16, 1979,  at  par.  47. 


8.  In  order  to  efficiently  consider  and 
act  on  any  additional  waiver  requests 
for  extensions  of  time  by  personal 
computer  and  peripheral  manufacturers, 
delegated  authority  is  hereby  granted  to 
the  Chief  Scientist  to  grant  waivers  of 
this  type.  The  Chief  Scientist  shall  base 
his  decision  on  a  petitioner  satisfactorily 
providing  the  following  information: 

a.  The  steps  taken  by  the 
manufacturer  to  meet  the  established 
date,  and  the  reasons  why  the  date 
cannot  be  met.  The.  steps  and  reasons 
may  be  different  for  different  products. 

b.  An  exact  timetable  by  which  the 
manufacturer  fully  expects  to  have  each 
product  in  compliance  (including 
certification  by  the  Commission). 

c.  An  assurance  by  the  manfacturer 
that  equipment  produced  will  include  as 
many  RF  supression  techniques  and 
components  that  are  possible  during  the 
waiver  period. 

9.  In  contrast  to  the  Apple  petition. 
Heath  submitted  relatively  little 
information  about  its  products.  Although 
Heath  did  enumerate  the  approximate 
amount  of  money  expended  on  the 
redesign  and  testing  of  their  products  to 
comply  with  the  Commission’s 
standards,  they  did  not  specifically 
propose  a  timetable  around  which  its 
products  will  meet  the  standards.  In 
addition.  Heath  did  not  indicate  that  as 
components  of  their  products  necessary 
for  the  standards  to  be  met  became 
available,  they  would  utilize  the  newly 
arrived  components  to  lessen  the 
severity  of  the  interference  from  the 
subsequently  produced  devices.  In 
addition.  Heath  has  not  applied  for 
certification  of  their  products. 

10.  In  their  comments  to  the  Heath 
petition,  Tandy  opposes  the 
postponement  of  the  January  1, 1981, 
certification  date  for  only  one 
manufacturer.  Instead,  Tandy  believes 
the  date  should  be  postponed  for  the 
entire  industry  “to  make  for  a  smoother 
transition.’’  There  is  no  justification 
provided  to  support  this  argument. 

11.  Although  the  Heath  petition  did 
not  contain  all  the  elements  enumerated 
in  paragraph  8,  we  will  grant  them  some 
extension  of  time  for  two  reasons.  First, 
they  filed  sufficiently  ahead  of  the 
January  1, 1981,  date  to  allow  adequate 
Commission  consideration.  Second, 
Heath,  unlike  future  petitioners  did  not 
have  the  benefit  of  the  guidance  of  this 
order.  If  Heath  desires  time  extension 
beyond  that  granted  herein,  we  will 
consider  additional  petitions  provided 
they  contain  the  information  requested 
in  paragraph  8. 

12.  Accordingly,  it  is  ordered  that  the 
date  in  Section  15.834(a)  for  certiHcation 
of  personal  computers  and 
accompanying  peripheral  equipment 


Federal  Register  /  Vol.  46,  No.  12  /  Monday,  January  19,  1981  /  Rules  and  Regulations 


4925 


manufactured  by  Apple  Computer,  Inc. 
and  the  Heath  Company  is  hereby 
stayed  from  January  1, 1981  to  April  1, 
1981  subject  to  the  condition  that  each 
unit  manufactured  under  this  waiver 
carries  the  following  warning  label: 

This  equipment  is  marketed  pursuant  to  a 
waiver  of  FCC  Rules  Part  15  Subpart  J. 
Operation  of  this  computer  in  a  residential 
area  may  cause  objectionable  interference  to 
radio  and  TV  reception,  because  it  emits 
more  radio  frequency  energy  than  the  FCC 
Rules  allow.  If  interference  occures,  the  user 
will  required  to  take  all  steps  necessary  to 
correct  the  interference. 

13.  It  is  further  ordered  that,  pursuant 
to  §  1.427(b),  since  it  relieves  a 
regulatory  restriction,  this  order  shall 
become  effective  on  December  4, 1980. 
Federal  Communications  Commission. 

William ).  Tiicarico, 

Secretary. 

[FR  Doc.  81-1875  Filed  1-18-81:  8:45  am] 

BILUNG  CODE  6712-01-M 

47  CFR  Part  15 
[FCC  80-709] 

Radio  Frequency  Devices;  Order 
Granting  Waiver 

agency:  Federal  Communications 
Commission. 

action:  Order  granting  waiver. 

SUMMARY:  The  Commission  has  granted 
to  manufacturers  of  personal  computers 
a  conditional  waiver  of  its  requirements 
for  computing  devices  for  certain 
interface  units  which  can  only  be 
attached  to  a  personal  computer 
manufactured  before  January  1, 1981. 

The  Commission  also  delegated 
authority  to  its  Chief  Scientist  to  grant 
similar  waivers  for  peripherals  that  can 
only  be  attached  to  personal  computers 
manufactured  before  January  1, 1981  and 
do  not  significantly  increase  the 
interference  potential  of  the  complete 
system  to  radio  and  TV  reception. 
EFFECTIVE  DATE:  December  4, 1980. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Herman  Garlan  or  Sydney  Bradfield, 
Office  of  Science  and  Technology,  (202- 
653-8121  or  202-653-8131). 
SUPPLEMENTARY  INFORMATION: 

Order  Granting  Waiver 
Adopted:  December  4, 1980. 

Released:  December  10, 1980. 

By  the  Commission: 

In  the  matter  of  Tandy  Corporation 
petition  for  conditional  waiver  of  Part 
15,  Sections  15.830, 15.832,  and  15.834  for 


Radio  Shack  Computer  Interface  Device 
Models  26.1140,  26.1141,  and  26.1142. 

1.  The  Tandy  Corporation  on  August 
22, 1980,  filed  a  petition  for  conditional 
waiver  of  Sections  15.830, 15.832,  and 
15.834  of  Part  15  for  its  Radio  Shack 
Computer  Interface  Device  Models 
26.1140,  26.1141,  and  26.1142.  These 
interface  devices  are  a  means  of 
connecting  various  peripheral  devices  to 
Radio  Shack  Computer  TRS  80  Model  I 
for  the  purpose  of  expanding  the 
capability  of  this  TRS  80  Model  1 
computer.  Tandy  asserts  that  these 
interface  models  are  totally 
incompatible  with  any  other  computer 
marketed  by  Tandy.  The  only  possible 
market  for  these  interface  devices 
according  to  Tandy,  are  the 
approximately  100,000  consumers  who 
purchased  TRS  80  Model  I  computers, 
but  who  did  not  buy  the  mentioned 
computer  interface  device.  Tandy  is 
accordingly  seeking  a  waiver  to  permit  it 
to  continue  manufacturing  the  said 
interface  devices  until  January  1, 1983. 

2.  The  subject  petition  was  placed  on 
public  notice  on  September  8, 1980,  FCC 
mimeo  35675,  asking  for  conunents  by 
September  22, 1980.  Comments  were 
received  from  the  Association  of 
Maximum  Service  Telecasters,  Inc. 

(MST)  and  from  Texas  Instruments  (TI). 
Reply  comments  were  received  from 
Tandy  on  September  29, 1980. 

3.  Tandy  states  that  when  it  sold  the 
TRS  80  Model  I  computer,  it  assured  its 
customers  that  the  subject  interfaces 
would  be  available  in  the  future  if  the 
purchaser  wanted  to  expand  the 
capability  of  his  basic  TOS  80  Model  I 
computer.  The  waiver  sought  by  Tandy 
is  to  fulfill  this  promise  and  retain  its 
credibility  with  its  customers. 

4.  Tandy  points  out  that  this  promise 
to  its  customers  could  be  maintained  in 
either  of  two  ways.  It  could  have 
accelerated  its  manufactming  and  stock 
piled  as  many  of  these  interface  devices 
as  it  estimated  it  would  sell  within  the 
next  two  years.  This  course  of  action  is 
permitted  under  the  Commission’s 
computer  rules. ^  Tandy  elected  not  to 
follow  this  procedure,  because  of  the 
unpredictability  of  the  market  and  the 
likelihood  of  over  or  under  estimating 
the  demand  for  these  interface  devices. 
Instead,  Tandy  requested  a  conditional 
waiver  of  the  rules  to  permit  a  monthly 

*  Section  15.834(a)(3]  requires  “peripherals, 
terminals,  etc.  that  are  capable  of  being  attached  to 
a  personal  computer"  which  are  manufactured  after 
January  1, 1981  shall  be  certificated  by  the 
Commission  to  show  compliance  with  the  technical 
standards  for  computing  equipment.  Since  the  Radio 
Shack  TRS  80  Model  I  has  been  found  to  be  a 
personal  computer,  any  attachment  thereto  that  can 
be  sold  separately  must  likewise  be  certificated. 


production  of  only  those  units  requested 
by  its  customers. 

5.  The  Association  of  Maximum 
Service  Telecasters,  Inc.  (MST),*  in  their 
comments  filed  on  September  22, 1980, 
submits  that  “Tandy’s  Petition  should  be 
denied  outright  due  to  its  (Tandy)  failure 
to  provide  any  supporting  material,  let 
alone  technical  data  permitting 
evaluation  of  possible  interference  to 
the  public’s  television  reception.”  In 
absence  of  technical  data,  MST  asserts 
the  interference  potential  of  the 
interface  devices  cannot  be  evaluated 
and  no  favorable  decision  on  the  waiver 
is  justifiable. 

6.  Texas  Instruments  Incorporated 
(TI),  in  its  comments  to  the  Tandy 
petition  filed  on  September  22, 1980, 
states  that  the  Tandy  petition  lacks 
specificity  on  two  crucial  questions: 
“First,  one  must  assume  that  the  TRS  80 
Model  I  is  not  capable  of  certification 
and  will  not  be  manufactured  after 
December  31, 1980;  and  second,  one 
must  assume  that  Tandy  will  not 
manufacture  a  new  computer  after 
January  1, 1981  which  could  use  the 
expansion  interfaces  which  would 
remain  on  .the  market.”  If  these  premises 
are  confirmed  by  Tandy,  TI  states  that  it 
would  have  no  objection  to  the  granted 
waiver. 

6.  In  its  reply  comments  filed  on 
September  26, 1980,  Tandy  assures  the 
Commission,  TI  and  MST  that  it  will  not 
manufacture  a  computer  that  can  be 
operated  with  the  subject  interface 
models  after  January  1, 1981. 
Furthermore,  the  TRS  80  Model  I 
computer  will  not  be  manufactured  after 
January  1, 1981.  Tandy  argues  that  MST 
missed  the  real  question  with  respect  to 
its  petition.  Tandy  restates  that  its 
request  is  merely  to  continue  to  honor 
its  obligation  to  market  the  subject  units 
which  interface  to  a  computer  that  will 
cease  production  on  or  before  December 
31, 1980.  Moreover,  there  are  many 
interface  units  already  sold  with  no 
cases  of  reported  interference  where  the 
interface  was  identified  as  the  source. 

7.  In  a  letter  dated  November  14, 1980, 
Tandy  supplements  its  comments  by 
stating  the  attachment  of  the  subject 
interface  units  do  not  significantly 
increase  the  interference  potential  of 
TRS  80  Model  1.  This  is  based  on  a 
cursory  evaluation  of  the  interfaces 
attached  to  Model  I  computers  by 
Tandy’s  engineers.  The  letter  also  states 
that  Tandy  does  not  expect  to  sell  more 
than  30,000  units  of  the  subject 
interfaces. 

*  MST  is  an  organization  of  more  than  240 
television  broadcast  stations.  UHF  and  VHF  in 
small,  medium  and  large  markets  across  the 
country,  interested  in  maintaining  and  improving 
high  technical  quality  television  broadcast  service. 
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Commission  Decision 

8.  The  new  rules  adopted  on 
September  18, 1979  are  designed  to 
reduce  the  interference  potential  of 
personal  computers  and  other  electronic 
devices  to  radio  and  TV  reception.®  The 
effective  date  was  postponed  and  other 
changes  were  made  to  these  rules  in  an 
Order  Granting  Reconsideration 
adopted  by  the  Commission  on  March 
27, 1980.^  As  stated  in  the  first  Report 
and  Order,  the  Commission  is 
particularly  concerned  about  the 
interference  caused  by  personal 
computers  to  radio  and  TV  reception.®  A 
number  of  cases  of  interference  were 
reported  to  the  Conunission  in  1978  and 
1979.  Because  of  these  reported 
interference  cases,  the  Commission 
required  certification  for  personal 
computers  and  all  peripherals  which  are 
attached  to  personal  computers. 
Certification  is  a  prerequisite  for 
marketing  of  personal  computers 
manufactured  after  January  1, 1981, 
pursuant  to  Section  15.834  of  the  rules, 
as  revised  on  March  27, 1980. 
Certification  is  expected  to  provide 
additional  assurance  that  such  devices 
do  in  fact  comply  with  the  Commission’s 
rules  and  therefore  can  be  expected  to 
provide  reasonable  assurance  that  it 
will  not  cause  interference  to  radio  and 
TV  reception. 

9.  In  our  opinion,  there  are  a  number 
of  factors  that  warrant  the  relief 
requested  by  Tandy.  First  and  foremost 
is  the  fact  that  the  production  of  non- 
complying  computers  will  cease  on  or 
before  January  1, 1981,  which  satisfies 
one  of  the  concerns  expressed  by  TI. 
Second,  the  subject  interface  imit  can 
only  be  attached  to  the  TRS  80  Model  I 
computers.  Newer  computers  are  said  to 
have  a  different  input  bus  and  therefor 
the  subject  interface  imits  cannot  be 
used  with  computers  manufactured  after 
January  1, 1981.  This  should  satisfy  the 
second  concern  expressed  by  TI.  Third, 
Tandy  asserts  that  the  attachment  of  the 
subject  interfaces  to  the  TRS  80  Model  I 
will  not  significantly  increase  the 
interference  potential  of  the  non¬ 
complying  system.  Unfortunately,  these 
are  only  non-conclusive  opinions  which 
caiuiot  be  substantiated  before  a 
decision  from  the  Commission  is 
required.  To  defer  action  on  this 
petition,  or  to  deny  it  outright  as 
suggested  by  MST,  until  tests  have  been 
made,  would,  in  our  opinion,  be 


’First  Report  &  Order  in  Docket  20780  adopted 
September  18, 1979  and  published  in  the  Federal 
Register  on  October  16. 1979  at  44  FR  59530. 

’Order  Granting  in  Part  Reconsideration  adopted 
March  27, 1980  and  published  in  the  Federal 
Register  on  April  9, 1980  at  45  FR  24154. 

•See  paragraphs  14-23  of  the  First  Report  and 
Order  in  Do^et  20780,  footnote  3.  supra. 


unresponsive  to  this  request  for  relief. 
Therefore,  to  satisfy  the  concern 
expressed  by  MST,  we  are  placing  a  6dB 
limit  on  the  increase  interference 
potential  of  the  system.  Finally,  in  view 
of  the  current  economic  situation  and 
the  fact  that  the  interference  units 
marketed  under  this  waiver  will  not 
perpetuate  the  production  of  new 
computers  capable  of  causing 
interference  to  TV  reception,  the 
Commission  is  persuaded  to  grant  the 
relief  sought  by  Tandy.  Conditions  are 
attached  to  the  waiver  to  deal  with  the 
above  stated  concerns. 

10.  Accordingly,  the  Commission 
hereby  waives  §§  15.830, 15.832, 15.834 
for  Radio  Shack  Computer  Interface 
Device  Models  26.1140,  26.1141,  26.1142 
subject  to  the  following  conditions: 

1.  The  waiver  is  limited  to  one  year; 
i.e.,  manufacture  of  the  subject 
equipment  must  cease  December  31, 

1981. 

2.  Test  data  must  accompany  the 
petition  showing  that  the  interference 
potential  of  the  non-complying  computer 
will  not  be  increased  by  more  than  6dB 
when  the  peripheral  is  attached  to  the 
computer. 

3.  Not  more  than  30,000  units  of  the 
subject  models  may  be  manufactured 
under  the  terms  of  this  waiver. 

4.  The  subject  devices  shall  be 
incapable  of  being  attached  to  a 
personal  computer  manufactured  after 
January  1, 1981. 

5.  The  grantee  accepts  the 
responsibility  to  correct  any  interference 
complaints  where  its  equipment  has 
been  identified  as  the  source  or  to 
refund  the  purchase  price  of  the 
equipment. 

11.  It  is  further  ordered  that,  pursuant 
to  §  1.427(b],  since  it  grants  an 
exemption  from  a  regulatory 
requirement,  this  order  shall  become 
effective  December  4, 1980. 

12.  Since  it  is  conceivable  that  other 
manufacturers  may  have  peripherals 
that  can  be  used  on  non-complying 
personal  computers  manufactured  prior 
to  January  1, 1981,  the  Commission  will 
entertain  applications  for  similar 
waivers  to  manufacturers.  The  Chief 
Scientist  is  hereby  granted  delegated 
authority  to  grant  waivers  for  devices 
that  satisfactorily  meet  these  same 
conditions. 

Federal  Communications  Commission. 
William  J.  Tricarico, 

Secretary. 

[FR  Doc.  81-1876  Filed  1-16-81;  8:45  am] 

BILUNG  COOe  6712-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1003,"  1 100  " 

[Ex  Parte  No.  55  (Sub-No.  44)1 

Rules  Governing  Applications  Filed  by 
Motor  Carriers 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  Final  Rules. 

summary:  Section  27  of  The  Motor 
Carrier  Act  of  1980  establishes  time 
frames  for  the  processing  of  motor 
carrier  acquisition  applications.  In  order 
to  immediately  implement  these  time 
frames,  the  Commission,  in  this 
proceeding  adopted  interim  rules 
governing  applications  filed  by  motor 
carriers  (IJ  to  consolidate,  purchase, 
merge,  or  lease  operating  rights  and 
properties,  or  to  acquire  control  of  motor 
carriers  pursuant  to  49  U.S.C.  11343  and 
(2)  to  be  granted  temporary  authority  to 
engage  in  operations  under  49  U.S.C. 
11349  corresponding  to  permanent 
authority  which  is  sought  under  49 
U.S.C.  11343  and  10926.  The  notice  of 
interim  rules  included  a  request  for 
public  comment  on  the  feasibility  of  the 
rules  as  final  rules. 

DATES:  These  regulations  are  effective 
January  19, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eliot  Horowitz,  (202)  275-7657. 

For  copies  of  these  rules:  Office  of  the 
Secretary  202-275-7428  or  800-424-5230. 

SUPPLEMENTARY  INFORMATION:  These 
rules  are  designed  to  ensure  that  the 
Commission  processes  motor  carrier 
acquisition  cases  as  efficiently  as 
possible  while  also  meeting  the  time- 
frames  established  under  49  U.S.C. 
11345a.  The  statute  provides  that  within 
30  days  of  the  filing  of  an  application, 
the  Commission  must  either  (IJ  publish 
notice  of  the  proposal  in  the  Federal 
Register  or  (2J  reject  it  if  improperly 
filed.  Once  an  application  is  published, 
written  comments  about  it  must  be 
received  by  the  Commission  within  the 
following  45  day  period.  The 
Commission  must  conclude  all 
evidentiary  proceedings  within  240  days 
from  the  Federal  Register  publication 
and  render  a  final  decision  within  the 
next  180  day  period. 

Applications  Affected  by  These  Rules 

Applications  filed  on  or  after  January 
19, 1981  will  use  these  rules. 
Applications  filed  between  July  3, 1980 
and  January  16, 1981,  will  continue  to 
use  the  interim  rules. 
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Preliminary  Matters 

On  July  3, 1980,  the  Commission 
published  interim  rules  in  this 
proceeding  to  be  codified  at  49  CFR 
1100.240(A)  through  1100.240(E).  On 
October  1, 1980,  the  Commission 
published  notice  (at  49  FR  64958)  of  a 
change  in  the  codification  of  these  rules 
as  follows: 


OMMcHon  No. 

New  McUon 
No. 

1100^40(A) _  .. 

_  1100240 

110n94A(Rj . 

1100^41 

1100^40(Q  _  » 

1100^42 

iina94npj 

.  1100^40 

1100.240(E) _ 

_  1100Z44 

In  order  to  avoid  confusion,  whenever 
reference  is  made  in  this  notice  to  an 
interim  regulation,  both  codifications 
will  be  cited  (e.g.  §  1100.241(a)(1), 
formerly  §  1100.240(b)(a)(l)). 

The  comments  of  the  Motor  Carrier 
Lawyers  Association  embrace  a  motion 
(1)  to  dismiss  the  interim  application  of 
these  rules  and  (2)  for  oral  arguments  in 
this  proceeding. 

The  MCLA  claims  that  the 
Commission  has  failed  to  establish  a 
sufficient  basis  under  5  U.S.C.  553(b)  (A) 
and  (B)  for  the  immediate  use  of  these 
rules.  Furthermore,  it  argues  that,  in 
view  of  the  significance  of  this 
proceeding,  oral  argument  would 
provide  the  Commission  with  the  best 
means  of  receiving  input  from  the  public, 
and  ultimately  formulating  sound,  final 
regulations. 

As  we  pointed  out  in  the  notice  of 
interim  rules  and  request  for  comments, 
these  rules  are  designed  to  ensure 
Commission  compliance  with  the 
statutory  time  frames  governing 
“acquisition”  transactions  contained  in 
section  11345a  of  the  Motor  Carrier  Act 
of  1980.  The  Act,  of  course,  became 
effective  on  July  1, 1980,  necessitating 
the  immediate  use  of  the  interim  rules 
prior  to  our  formulation  of  final 
regulations.  We  disgree  with  the 
MCLA’s  contentions  that  the  rules  place 
a  greater  burden  on  parties  to 
acquisition  proceedings  than  on  the 
Commission  (respecting  time  frames)  or 
that  the  procedural  changes  involved 
(for  reasons  discussed  infiv)  do  not 
afford  parties  adequate  opportunity  to 
prepare  their  cases. 

Secondly,  we  do  not  perceive  a  need 
for  oral  argiunent  in  this  proceeding.  The 
issues  involved  can  be  adequately 
addressed  and  resolved  based  on  a 
written  record.  This  is  particularly  true 
in  this  proceeding  where  procedural 
rather  than  substantive  changes  in  the 
law  are  contemplated. 


Accordingly,  the  motion  filed  by  the 
MCLA  is  denied. 

The  Interim  Rules 

Under  the  interim  rules,  applicants 
have  been  required  to  submit  all  of  their 
information  in  support  of  a  proposal 
along  with  their  application.  (See 
§  1100.240,  formerly  §  1100.240(A)).  This 
requirement  does  not  constitute  a 
departure  fit>m  past  practice,  since  the 
involved  application  forms  elicit  all  of 
the  information  required  for  the 
processing  of  an  application. 
Significantly,  imder  the  interim  rules  no 
substantive  changes  have  been  made  to 
the  application  forms.  Minor 
modifications  have  been  made  to  the 
instructions  accomptmying  the  forms  to 
reflect  technical  changes  in  case 
processing. 

The  interim  rules  do  require,  for  the 
first  time,  that  protestants  file  aU  of  their 
evidence  in  opposition  to  a  proposal 
within  45  days  from  the  date  notice  of 
an  application  is  published  in  the 
Fedend  Register.  (See  §  1100.241, 
formerly  §  1100.2M(B)).  Applicants  are 
afforded  15  days  for  the  filing  of  an 
(optional)  reply.  All  pleadings,  other 
than  those  consisting  wholly  of  legal 
argument  (e.g.  arguments  of  counsel  and 
motions}  must  be  verified. 

The  Commission  will  decide  a  case 
once  the  record  of  evidence  is  closed. 

No  need  exists  for  the  service  of  a 
“designation”  or  “modified  procedure” 
order  upon  parties  to  a  proceeding.  The 
decision-notice  format  adopted  by  the 
Commission  in  Summary  Grant 
Procedure  (Finance),  49  FR  41203  (July 
16, 1979)  has  been  retained. 

While  we  do  not  contemplate  that 
many  cases  be  assigned  to  oral 
hearing,  the  rules  include  procedures  (1) 
under  which  parties  may  request 
hearings  and  (2)  pertaining  to  the 
Commission's  handling  of  such  requests. 
(See  §  1100.242  formerly  $  1100.240(C)). 

Several  general  rules  (concerning  such 
matters  as  verification  tuid  copies  of 
pleadings)  are  set  forth  at  the  §  1100.243, 
formerly  §  1100.240(D). 

Finally,  the  rules  at  §  1100.244, 
formerly  §  1100.240(E),  concern  the  filing 
and  processing  of  applications  filed 
under  49  U.S.C.  11344.  These 
applications  involve  requests  for 
temporary  authority  to  conduct 
operations  corresponding  to  those 
sought  in  permanent  applications  filed 
under  49  U.S.C.  11344  or  10926.  The 
involved  rules  have  not  been 
substantively  changed  but  merely 
reworded  for  clarification. 

Summary  of  Comments 

Comments  have  been  received  from  a 
federal  agency,  several  associations 


representing  industry  members  and 
practitioners,  and  from  individual 
practitioners  and  motor  carrier  firms. 

Several  commenters  argue  that  the 
Commission  should  not  require 
applicants  in  acquisition  cases  to  file 
their  entire  case  at  the  outset  of  a 
proceeding.  These  persons  claim  that 
the  Act  does  not  impose  time  frames 
which  require  this  practice  to  be 
followed.  As  a  consequence  of  such  a 
rule,  however,  they  contend  that 
applicants  will  often  have  to  engage  in 
unnecessary  time,  effort  and  expense 
(where,  for  example,  a  proceed^  is 
ultimately  unopposed).  In  essence,  these 
commenters  suggest  that  the 
Commission  is  imposing  unreasonable 
restraints  upon  applicants  in  order  to 
facilitate  its  own  goal  of  timely 
processing  cases. 

In  a  related  matter,  several 
commenters  argue  that  the  requirement 
that  applications  be  complete  upon  filing 
will  delay  the  filing  and  processing  of 
applications  for  temporary  authority 
under  49  U.S.C.  11349.  Since  tenqiorary 
authority  applications  are  filed  for  die 
purpose  of  preserving  the  mtegrity  of 
operating  rights  whi^  are  the  subject  of 
a  proposed  permanent  acquisition 
transaction,  they  suggest  ffiat  such 
proposals  should  be  permitted  to 
accompany  incomplete  permanent 
application  filings. 

A  number  of  commenters  also 
challenge  the  rule  which  would  bar  the 
filing  of  amendments  to  an  application. 
Basically,  they  feel  that  such  a  rule 
merely  deprives  the  Commission  of 
exercising  its  discretion  with  respect  to 
the  merits  of  a  given,  proposed 
amendment. 

The  Department  of  Justice  (DOJ)  has 
expressed  concern  regarding  the  ^  day 
“protest  period,”  believing  it  to  be  too 
short  in  ffiose  cases  which  may  contain 
significant  anticompetitive 
consequences.  In  such  cases,  DOJ  argues 
that  this  time  frame  may  prove 
inadequate  to  permit  interested  persons 
to  scrutinize  closely  troublesome 
transactions.  DOJ  argues  that  these  rules 
may  prove  inconsistent  with  the 
Commission’s  own  intention  [recendy 
expressed,  for  example,  in  Ex  Parte  No. 
55  (Sub-No.  38),  Antitrust  and 
Competition  Factors  in  Motor  Carrier 
Finance  Cases.  45  FR  26395  (April  18, 
1980)]  to  analyze  carefully  the 
competitive  implications  of  acquisition 
transactions. 

Several  other  procedural  aspects  of 
these  rules  have  been  brought  into 
question.  These  include  the 
circumstances  under  which  applications 
are  made  available  to  interested 
persons,  and  the  Commission’s  policy 
regarding  extensions  of  time  for  the 
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filing  of  pleadings.  Finally,  concern  has 
been  raised  over  whether  the 
Commission  has  adequately  addressed 
the  impact  of  this  proceeding  upon 
energy  consumption. 

Discussion 

In  enacting  the  1980  legislation, 
Congress  was  very  clear  in  its  resolve  to 
expedite  the  processing  of  motor  carrier 
application  cases.  (See  H.R.  Rep.  No.  96- 
1069,  96th  Cong.,  2d  Sess.  §  §  25  and  27 
(1980)). 

The  “complete  application” 
requirement  is  designed  to  remove  what 
has  previously  proven  to  be  a  major 
obstacle  to  the  prompt  processing  of 
acquisition  applications.  In  the  past. 
Commission  staff  has  expended  a  great 
deal  of  time  in  assisting  applicants  in 
correcting  either  incomplete  or 
incorrectly  filed  applications  (prior  to 
publishing  notice  of  the  application)  in 
the  Federal  Register.  This  practice  is  no 
longer  feasible. 

Section  11345a  (a)  of  the  new  Act 
requires  the  Commission  to  either  reject 
or  publish  notice  of  an  application 
within  30  days  of  its  filing  date.  As  a 
practical  matter,  this  time  fi'ame  leaves 
the  Commission  little  time  to  review  the 
completeness  of  applications  filed  (in 
light  of  the  time  which  must  be  allotted 
to  purely  administrative  functions). 

We  disagree  with  the  notion  that  the 
“complete  filing”  requirement  places  an 
unreasonable  burden  upon  applicants. 

In  fact,  applicants  are  not  required  to 
file  any  new  or  different  information 
with  their  applications  than  has 
previously  been  required.  Also,  if  an 
application  is  rejected,  the  applicants 
are,  of  course,  fi-ee  to  file  a  new 
application  for  the  same  transaction. 

The  information  which  must  be  filed  is 
set  forth  in  the  pertinent  finance 
application  forms  (OP-F-44  and  45). 
liiese  forms  have  not  been  revised  in 
this  proposal.  Only  the  instructions 
accompanying  them  have  been  modified 
to  reflect  technical  changes  in  the 
processing  of  the  applications. 

The  argument  that  incomplete 
applications  should  be  permitted  for  the 
purpose  of  expediting  the  filing  and 
processing  of  temporary  authority 
applications  is  specious.  Section  11349 
of  the  Act  allows  for  the  filing  of  the 
latter-type  applications  pending  the 
Commission’s  determination  of  a 
permanent  acquisition  application.  It  is 
the  existence  of  the  permanent 
application,  then,  which  gives  rise  to  the 
need  for  filing  a  proposal  for  temporary 
authority.  An  incomplete  application 
imder  49  U.S.C.  11343  et  seq.  is  no 
application  at  all.  Rather,  it  is  a  proposal 
which  must  be  rejected  within  30  days 
of  its  filing. 


Secondly,  the  rules  da  permit 
applicants  to  file,  concurrently, 
permanent  and  temporary  authority 
applications.  The  situation  may  arise 
where  a  temporary  authority  application 
which  establishes  a  valid  basis  for 
granting  the  proposal  under  section 
11349  will  accompany  an  incomplete  or 
improperly  filed  permanent  application. 

Conceivably,  the  temporary  proposal 
could  be  granted  prior  to  the 
Commission’s  publishing  or  rejecting  the 
permanent  application  filing.  If, 
however,  the  permanent  application  is 
rejected,  the  Commission  will 
immediately  issue  a  notice  revoking  the 
temporary  authorization.  If,  on  the  other 
hand,  the  permanent  application  is 
acceptable  and  notice  is  published  in 
the  Federal  Register,  the  temporary 
authorization  will  remain  in  effect 
during  the  pendency  of  the  permanent 
application  proceeding.  Under  these 
circumstances,  we  seriously  doubt  that 
the  effect  of  the  rules  in  question  could 
be  to  imdermine  the  value  of  operating 
rights  which  are  the  subject  of  a  finance 
transaction.  Nonetheless,  in  order  to 
obviate  potential  problems  (such  as 
discussed  above)  and  to  provide  the 
Commission  with  sufficient  flexibility  to 
deal  with  these  matters,  we  will  include 
a  provision  to  the  rules  which  will  allow 
applicants  to  seek  a  waiver  from  any  of 
the  informational  requirements  in  the 
application. 

Rule  1100.240(c),  formerly 
§  1100.240(A)(c),  will  be  revised  by 
adding  a  subsection  which  will  permit 
applicants  to  file  a  petition  for  this 
purpose.  Such  a  petition  would  have  to 
be  filed,  and  acted  upon  by  the 
Commission,  prior  to  the  filing  of  the 
application  itself.  Petitioners  would 
have  to  meet  a  two  part  test  to  obtain  a 
waiver  from  the  filing  requirements. 
First,  they  would  have  to  demonstrate 
that  the  information,  for  which  a  waiver 
from  the  filing  requirement  is  sought,  is 
urmecessary  for  the  disposition  of  the 
case,  or  unavailable,  and  that  the 
Commission  could  make  its  requisite 
statutory  findings  without  benefit  of 
such  information.  Secondly,  they  must 
show  that  as  a  consequence,  the 
requirement  for-the  filing  of  such 
information  would  impose  an  undue 
burden  upon  applicants. 

As  a  matter  of  internal  procedure,  the 
Commission  will  give  such  a  petition  a 
docket  number  (MC-F —  *  *  *)  which 
will  thereafter  remain  with  the  later- 
filed  application.  While  the  decision  of 
the  Commission’s  decisional  body  is  not 
subject  to  any  statutory  time  frames,  the 
Commission  will  attempt  to  render  it  as 
quickly  as  possible.  If  a  waiver  is 
authorized,  the  Federal  Register  notice 
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of  the  later-filed  application  will 
indicate  that  “by  decision  of  (date),  in 
this  proceeding,  the  Commission 
(decisional  body)  granted  applicants  a 
waiver  from  the  filing  requirements  set 
forth  in  parts  (specifically  enumerated) 
of  application  form  OP-F-  (44  or  45).” 

This  procedure  constitutes  a 
codification  of  a  past  Commission 
practice  in  motor  carrier  acquisition 
cases.  It  also  parallels  procedures 
currently  employed  by  the  Commission 
in  certain  rail  proceedings  (See  49  CFR 
1110.10).  We  believe  that  the  “waiver” 
procedure  will  provide  applicants  with  a 
valuable  tool  for  dealing  with  problems 
they  may  foresee  as  a  consequence  of 
the  “complete  application”  filing 
requirement  set  forth  in  the  rules. 
Additionally,  it  will  relieve  the 
Commission  (in  cases  where  a  waiver  is 
granted)  of  having  to  review  extraneous 
information  while  helping  to  narrow  the 
issues  in  a  case. 

With  respect  to  “amendments”  to 
applications,  the  interim  rules  state  that 
“amendments  which  change  the  scope  of 
the  authority  sought  are  not  allowed 
after  the  Federal  Register  publication” 
(49  CFR  1100.240(h),  formerly 
1100.240(A)(h)).  This  practice  will 
encourage  parties  carefully  to  consider 
their  requests,  while  eliminating  the 
amendment  process  as  an  applicant’s 
device  for  limiting  opposition  possibly  at 
the  expense  of  the  shipping  public. 

There  are  times,  however,  when  a 
decisional  body,  upon  reviewing  an 
acquisition  application  (prior  to 
publication)  may  require  it  to  be 
modified  to  conform  to  the  law  and/or 
Commission  practice.  (In  the  past,  this 
has  occurred,  for  example,  to  avoid 
unlawful  splits  or  duplication  of 
authority.)  This  latter  type  situation  is 
clearly  distinguishable  from  the  one  the 
rule  is  designed  to  eliminate,  and  the 
rule  will  not  affect  this  practice  in  the 
future. 

When  an  impediment  is  noted  in  the 
Federal  Register  (decision)  notice  of  an 
application,  applicants  will  have  to 
submit  a  pleading  suggesting  a  cure  to 
the  noted  impediment  and/ or  containing 
argument  on  the  issue,  within  a  time 
certain  from  the  publication  date. 
(Failure  to  “cure”  will  result  in  the 
dismissal  or  denial  of  the  application.) 
Moreover,  protestants  (if  any)  must  be 
afforded  an  opportunity  to  comment  not 
only  on  the  applicants’  “complete” 
application  but  also  on  the  impediment 
issue,  and  applicants’  responsive 
pleading.  As  a  practical  matter  we  must 
vary  somewhat  the  time  frames 
generally  governing  the  submission  of 
pleadings  to  accommodate  the 
occasions  in  which  impediments  are 
noted  in  an  application  proceeding. 
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We  will  revise  interim  rule 
1100.240(g),  formerly  1100.240(A)(g]  to 
indicate  initially,  that  the  Commission’s 
decisional  body  may  note  an 
impediment  to  an  application  in  the 
Federal  Register  notice  which  will 
require  applicants  to  amend  their 
proposal.  Secondly,  we  will  apply  the 
following  time  frame  structure  to  govern 
only  cases  falling  within  this  category. 

(1)  Where  an  impediment  to  an 
application  is  noted,  applicants  must  file 
their  responsive  pleading  no  sooner  thdn 
50  days  and  no  later  than  55  days  from 
the  date  upon  which  notice  of  the 
application  was  published  in  the  Federal 
Register.  Applicants  must  certify  that  a 
copy  of  this  pleading  has  been 
simultaneously  served  upon  all  parties 
of  record. 

(2)  Protestants  (if  any]  will  be 
afforded  20  days  from  the  filing  date  of 
the  pleading  in  (1)  above  to  file 
responsive  pleadings. 

(3)  Applicants  may  file  an  optional 
rebuttal  statement  to  protestants’ 
pleading,  in  (2)  above,  within  15  days 
from  the  date  upon  which  protestants’ 
statements  are  due. 

While  this  rule  is  designed  to 
accommodate  a  particular  type  of 
proceeding,  we  recognize  that  the 
complexity  of  the  issues  in  any  case 
may  warrant  affording  the  parties 
additional  time  to  file  their  evidence. 

We  are  also  mindful  of  the  fact  that 
while  49  U.S.C.  11345a(b)  requires 
written  comments  about  an  application 
to  be  filed  within  45  days  of  an 
application’s  publication,  the 
Commission  has  240  days  (from 
publication]  to  conclude  the  evidence  of 
record. 

We  anticipate  that  most  cases  can  be 
decided  expeditiously  upon  the  initial 
and  “complete”  evidentiary  presentation 
of  the  parties  (within  60  days  of  the 
application’s  publication].  The  rules  are 
designed  to  achieve  this  goal.  However, 
these  rules  do  not  preclude  this 
Commission,  or  interested  parties  from 
identifying  issues  they  feel  warrant 
additional  study  or  comment  in  light  of 
their  complexity,  or  from  seeking 
additional  time  or  procedural  avenues  to 
develop  such  issues.  For  example,  a 
given  case  may  contain  antitrust 
considerations,  or  an  issue  concerning 
the  transferability  of  dormant  authority 
the  resolution  of  which  will  require  the 
submission  of  additional  evidence  from 
the  parties.  (In  this  context,  note  the 
multi-step  evidentiary  procedure 
employed  by  this  Commission  in  cases 
involving  a  “dormancy”  issue.  See 
Central  Transport,  Inc.  Pur.  Piedmont 
Petroleum,  127  M.C.C.  1  (1977].] 

In  Ex  Parte  No.  55  (Sub-No.  38F], 
supra,  we  indicated  our  desire  to 


streamline  om  case  processing  system 
in  order  to  facilitate  indentifying 
whether  cases  have  significant 
anticompetitive  or  public  interest 
consequences.  We  proposed  to  (1]  revise 
the  motor  finance  application  forms 
(OP-F-44  and  45]  to  elicit  necessary 
information;  (2]  accord  each  case  an 
appropriate  measure  of  agency  review 
in  light  of  its  significtince;  and  (3] 
develop  guidelines  helpful  to  our  staff 
and  the  public  concerning  how 
information  received  in  any  case  would 
be  analyzed  in  determining  the  measure 
of  agency  review  required. 

We  believe,  however,  that  the  finance 
case  processing  time  frames  set  forth  in 
the  1980  Act,  and  these  procedural  rules, 
already  provide  us  with  a  useful  method 
for  achieving  oiu*  purpose.  The 
information  elicited  in  the  application 
forms  will  furnish  the  Commission  and 
interested  parties  with  a  sufficient  basis 
for  raising  the  “anti-trust,  competition” 
issue,  and  for  determining  whether 
additional  information  should  be 
submitted  by  the  parties.  Any  interested 
person  could  file  a  motion  for  this 
purpose,  defining,  precisely,  the  groimds 
therefor  and  the  nature  of  the 
information  which  is  necessary  to 
supplement  the  existing  record.  In 
addition,  where  the  Commission 
identifies  anti-competitive  issues,  we 
can  direct  the  submission  of  specific 
additional  data. 

Whenever  the  Commission’s 
decisional  body  reviewing  an 
application  finds,  in  its  discretion,  that 
further  information  is  required  of  the 
parties  to  a  given  proceeding,  it  shall 
issue  an  interim  order  eliciting  further 
comment  on  the  specific  issue(s] 
involved.  In  such  cases,  the  “close  of 
evidence”  will  occur  only  after  all 
responsive  pleadings  are  received.  The 
Commission  must,  of  course,  render  its 
final  decision  (in  every  case]  within  180 
days  from  the  date  the  evidentiary 
record  is  closed.  Rules  1100.240(c]  and 
241(b](2]  (formerly  §§  1100.240(A](c]  and 
1100.240(B](b](2]]  will  be  amended  to 
indicate  that  the  Commission  may  elicit 
additional  information  from  the  parties 
to  a  proceeding. 

As  previously  noted,  several 
comments  address  the  procedural  rules 
concerning  such  practical  matters  as  the 
fee  to  be  paid  by  an  interested  person 
wishing  to  acquire  a  copy  of  an 
application,  or  the  maximum  extension 
of  time  the  Commission  will  permit  for 
the  filing  of  any  pleading.  We  believe 
that  with  the  exceptions  noted  below, 
the  scheme  for  processing  applications 
set  forth  in  the  interim  rules  represents 
the  best  approach  for  compliance  with 
the  letter  and  spirit  of  the  new  Act.  Our 


experience  with  the  implementation  of 
the  interim  rules  has  proven  highly 
successful  to  date,  due  in  substantial 
part  to  the  cooperative  efforts  of  the 
parties  practicing  before  this 
Commission.  Moreover,  we  recognize 
that  new  procedures  may  give  rise  to 
new  problems  in  the  fuhire.  We 
encourage  practitioners  in  the  motor 
carrier  industry  to  continue  to  work  with 
the  Commission  to  ensure  that  our 
procedmes  are  always  as  efficient  and 
reasonable  as  possible. 

In  this  context,  we  have  found,  for 
example,  that  the  interim  rules  have 
created  a  practical  problem  concerning 
the  receipt  of  a  request  and 
accompanying  $10  fee  for  a  copy  of  an 
application.  We  believe  that  it  would  be 
more  efficient  for  the  request  and  the 
pa3anent  to  be  made  directly  to 
applicants’  representative.  This  would 
facilitate  the  handling  of  the  request  and 
the  negotiation  of  the  check.  Rule 
1100.240(h](3],  formerly 
§  1100.240(A](h](3],  will  be  modified 
accordingly. 

We  believe,  further,  that  rule 
1100.240(h](3]  should  be  modified  to 
require  applicants’  representative  to 
furnish  a  copy  of  the  application  within 
3  days  of  the  receipt  of  a  request.  This 
will  assist  interested  parties  in  the 
preparation  of  their  cases,  without 
imposing  an  imdue  burden  upon 
applicants. 

We  will  also  revise  rule  1100.243(e](2], 
formerly  1100.240(d](e](2],  to  facilitate 
the  manner  in  which  a  pleading 
containing  statements  of  fact  must  be 
verified,  "nje  person  offering  the 
statement  will  be  required  to  make  the 
following  declaration: 

I, - ,  verify  under  penalty  of 

perjiuy  imder  the  laws  of  the  United  States  of 
America,  that  the  information  above  is  true 
and  correct.  Further,  I  certify  that  I  am 
qualified  and  authorized  to  file  this 
statement.  (See  18  U.S.C.  1001  and  18  U.S.C 
1621  for  penalties]. 


(Signature) 

Consequently,  we  shall  no  longer 
require  such  statements  to  be  notarized. 

The  basis  for  this  revision  is  set  forth 
in  detail  in  the  notice  of  final  rules  in  Ex 
Parte  No.  55  (Sub-No.  43],  Rules 
Governing  Applications  for  Operating 
Authority  (45  FR  86771,  December  31, 
1980],  in  which  we  have  adopted  the 
identical  requirement.  Essentially,  we 
have  determined  that  existing  Federal 
statutes  governing  perjury  and 
fraudulent  representations  are  adequate 
to  ensure  that  persons  offering 
statements  in  application  proceedings 
will  make  complete  and  honest 
disclosures. 
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We  have  amended  rule  1100.242(b)(1), 
formerly  §  1100.240(C)(b)(l),  to  allow 
parties  to  a  proceeding  to  request  oral 
hearing  at  any  time  during  the  pendency 
of  a  proceeding.  This  rule  reflects  our 
belief  that  a  material  issue  may  arise 
during  the  pendency  of  a  given 
proceeding  warranting  a  hearing.  While 
we  anticipate  this  occurrence  only  in 
rare  cases,  the  rule  will  provide  us  with 
the  necessary  flexibility. 

Finally,  a  minor  modification  is 
required  to  interim  rule  1100.240(d), 
formerly  §  1100.240(A)(d)  which 
concerns  the  filing  of  ‘‘directly  related 
applications”  (i.e.  applications  Hied 
under  other  provisions  of  the  Act  which 
either  directly  affect  or  are  directly 
affected  by  the  acquisition  transaction 
proposed  under  49  U.S.C.  11343).  This 
rule  requires  the  concurrent  filing  of  the 
acquisition  and  related  application,  and 
that  each  makes  reference  to  the  other 
in  its  caption  summary.  In  order  to 
ensure  that  cases  are  timely  processed, 
however,  we  believe  it  also  necessary 
for  applicants  to  file  related  cases 
“imder  the  same  cover”  (i.e.  in  a  single 
package).  This  procedure  will  facilitate 
the  internal  handling  of  such  cases  by 
Commission  persoimel.  The  related 
cases  will  be  handled  on  a  consolidated 
record,  and  decided  within  the  time 
frames  established  under  49  U.S.C. 
11345(a)  governing  acquisition 
transactions.  [The  instructions 
acompanying  application  forms  OP-F-44 
and  45  will  be  modified  to  reflect  this 
change.] 

Environmental  Impact 

We  conclude  that  this  proceeding  will 
not  have  a  significant  impact  upon 
either  the  qualify  of  the  human 
environment,  or  the  conservation  of 
energy  resources.  This  conclusion  is 
premised  in  large  part  on  the  fact  that 
each  case  processed  under  49  U.S.C. 
11343  et  seq.  must  contain  an 
independent  environmental  finding.  It  is 
also  noteworthy  that  these  rules  do  not 
contain  substantive  changes  to  the  law 
governing  acquisition  transactions  and 
will  not  affect  the  ultimate  disposition  of 
any  case.  The  nature  of  the  evidence 
submitted  by  parties  and  the  manner  in 
which  the  evidence  will  be  weighed  has 
not  been  changed. 

Final  Matters 

One  significant  consequence  of  the 
new  motor  carrier  legislation  and  our 
own  adoption  of  these  implementing 
regulations,  is  that  a  number  of 
Commission  regulations  codified  in  the 
Code  of  Federal  Regulations  are  either 
outdated,  incorrect  or  redundant.  For 


example,  the  information  contained  in 
49  CFR  1134.1  (a)-(c),  relating  to 
“applications  for  authority  to  merge 
properties  or  franchises”  is  clearly 
unnecessary  and  somewhat  in  conflict 
with  the  rules  adopted  here.  Also,  for 
example,  information  contained  in  49 
CFR  1134.3  (“computation  of  gross 
operating  revenues  of  carriers  involved 
in  unifications”)  (1)  cites  the  former 
sections  of  the  Interstate  Commerce  Act 
which  was  recodified  (without 
substantive  change)  by  Act  of  Congress 
in  October,  1978  (See  Pub.  L.  95-473,  92 
Stat.  1339  (1978),  recodification  of 
subtitle  IV  of  Title  49,  United  States 
Code,  “Transportation”)  and  (2) 
furthermore,  relies  on  jurisdictional 
monetary  limits  which  were  raised  by 
provisions  of  the  Motor  Carrier  Act  of 
1980.  We  have  elected  not  to  revise  or 
delete  these  and  other  inappropriate 
sections  of  the  Code  in  this  particular 
proceeding  because  the  necessary 
revisions  are  being  made  in  other 
rulemaking  and  policy  proceedings 
currently  pending  before  this 
Commission.  (The  revisions  will  be 
made  regardless  of  the  ultimate 
disposition  of  the  substantive  issues 
involved  in  these  other  cases).  To  the 
extent,  however,  that  ambiguities  and 
conflicts  hereafter  appear  in  the 
regulations  during  the  brief  period 
preceding  recodification  of  the  involved 
Code  sections,  the  1980  legislation  and 
the  rules  adopted  in  this  proceeding  will, 
of  course,  control. 

Lastly,  a  number  of  the  interim  rules 
adopted  in  this  proceeding  were  cross- 
referenced  to  interim  rules  adopted  by 
the  Commission  in  Ex  Parte  No.  55  (Sub- 
No.  43),  Rules  Governing  Applications 
for  Operating  Authority,  45  FR  45534, 

July  3, 1980.  Cross-referencing  was 
employed  where  the  two  sets  of 
regulations  (49  CFR  1100.240  and  49  CFR 
1100.247)  duplicated  one  another. 
However,  the  final  rules  for  each  part 
shall  be  set  forth  in  their  entirety. 

This  will  eliminate  possible  confusion 
and  also  any  extra  effort  in  the  future  if 
rule  changes  are  made  to  any  subsection 
of  these  mutually  exclusive  regulations. 

Summary 

We  adopt  the  final  rules  set  forth 
below,  and  the  instructions 
accompanying  acquisition  application 
forms  set  forth  in  Appendix  A. 

This  action  is  taken  under  the 
authority  of  49  U.S.C.  10321,  and  11343  et 
seq.,  and  5  U.S.C.  553. 

Decided;  January  6, 1981. 


By  the  Commission,  Chairman  Gaskins, 
Vice-Chairman  Gresham,  Commissioners 
Clapp,  Tranttim,  Alexis  and  Gilliam. 

Agatha  L.  Mergenovich, 

Secretary. 

Introduction 

These  rules  govern  the  processing  of 
motor  carrier  applications  to 
consolidate,  purchase,  merge,  or  lease 
operating  rights  and  properties,  or 
acquire  control  of  motor  carriers 
pursuant  to  49  U.S.C.  11344  and  to  be 
granted  authority  temporarily  to  do  so 
under  49  U.S.C.  11349. 

The  general  topics  covered  are: 

Sec. 

1100.240  Filing  of  applications  under  49 
U.S.C.  11344. 

1100.241  How  to  oppose  applications  filed 
under  49  U.S.C.  11344. 

1100.242  Procedures  relating  to  oral 
hearings. 

1100.243  General  rules  governing  the 
applications  filed  under  49  U.S.C.  11344. 

1100.244  Processing  of  applications  filed  for 
temporary  authority  under  49  U.S.C. 

11349  corresponding  to  applications  filed 
under  49  U.S.C.  11344  or  10926. 

Sections  1100.240  through  1100.244  are 
revised  to  read  as  follows: 

§  1 100.240  Filing  of  applications  under  49 
U.S.C.  11344. 

(a)  Procedures  used  generally.  The 
Interstate  Commerce  Commission  uses 
two  basic  types  of  procedures.  Most 
cases  are  processed  under  the  modified 
procedure  (on  the  basis  of  an 
evidentiary  record  composed  entirely  of 
written  statements).  Occasionally,  a 
case  involves  extraordinary  substantive 
issues,  the  resolution  of  which  requires 
taking  testimony  from  persons  at  an  oral 
hearing.  These  rules  govern  both  types 
of  proceedings.  It  is  the  Commission’s 
policy  to  process  cases  under  the 
modified  procedure  where  at  all 
possible. 

(b)  Starting  the  application  process. 
Carriers  that  seek  to  consolidate, 
purchase,  merge,  or  lease  operating 
rights  and  properties,  or  acquire  control 
of  motor  carriers  shall  properly 
complete  an  application  to  do  so.  (See  49 
CFR  1003.1  and  1002  regarding  the  forms 
and  filing  fees.)  Application  forms  are 
available  at  Commission  field  or 
regional  offices  or  at  the  Office  of  the 
Secretary. 

(c)  Information  to  be  submitted  by 
applicants — (1)  The  application  form. 
Application  forms  are  explicit 
concerning  the  information  which  shall 
be  submitted.  Failure  to  fully  comply 
with  the  instructions  on  the  application 
form  may  result  in  the  rejection, 
dismissal,  or  denial  of  the  application. 
Persons  shall  resolve  any  questions 
relating  to  the  application  form  by 
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contacting  the  Commission  before  filing 
the  application. 

(2)  Petitions  for  waiver  of  application 
requirements.  Prior  to  filing  an 
application  under  this  section, 
applicants  may  file  a  petition  seeking 
waiver  from  any  of  the  filing 
requirements  set  forth  in  the  application 
form.  With  respect  to  the  information  for 
which  a  waiver  from  the  flling 
requirement  is  sought,  petitioners  must 
demonstrate  that  (i)  it  is  unavailable  or 
that  it  is  unnecessary  for  the  disposition 
of  the  case,  (ii)  the  Commission  can 
make  the  requisite  statutory  findings 
governing  the  transaction  without 
benefit  of  such  information,  and  (iii) 
consequently,  the  filing  requirement 
would  impose  an  undue  burden  upon 
applicants. 

Applicants  may  not  file  their  application 
imtil  after  the  Commission's  decisional 
body  reviewing  the  petition  has 
rendered  its  decision  on  the  waiver 
request.  Where  a  waiver  request  is 
granted,  the  Federal  Register  notice  of 
the  application  will  indicate  the  extent 
to  which  applicants  have  been  relieved 
from  the  usual  filing  requirements. 

(3)  Caption  summary.  Each 
application  shall  be  accompanied  by  a 
caption  summary:  (i)  Describing  the 
proposed  transaction,  and  indicating  (ii) 

(A)  whether  any  portion  of  the  operating 
rights  involved  in  the  transaction  is 
proposed  to  be  cancelled  or  restricted, 

(B)  whether  an  application  under  49 
U.S.C.  11349  to  perform  temporarily  the 
service  proposed  to  be  acquired  in  the 
permanent  application  has  been  filed, 
and  (C)  whether  another  application  has 
been  tiled  imder  provisions  of  Title  49, 
Subtitle  IV,  U.S.  Code,  “Transportation" 
which  is  directly  related  to  the  proposed 
transaction.  (See  49  CFR  1100.240(d) 
regarding  directly  related  applications.) 

(4)  The  completed  application  form 
shall  contain  applicants’  entire  case 
(other  than  an  optional  reply  statement 
in  an  opposed  proceeding)  under  the 
modified  procedure,  unless  (i)  the 
Commission  finds,  upon  its  own  motion 
or  that  of  a  party  to  the  proceeding,  that 
additional  evidentiary  submissions  are 
required  to  resolve  the  issues  in  a 
particular  case,  or  (ii)  the  application 
contains  an  impediment.  (See  rule  240(g) 
infra.) 

Any  statements  submitted  on  behalf  of 
an  applicant  supporting  the  transaction 
shall  be  verified.  Pleadings  consisting 
strictly  of  legal  argument,  however,  need 
not  be  verified. 

(d)  Directly  related  applications.  (1) 
Directly  related  applications  shall  be 
filed  along  with  the  proposed  acquisition 
transaction  under  the  seune  cover  (i.e.  in 
a  single  submission).  These  applications 


are  filed  under  other  provisions  of  title 
49,  Subtitle  IV,  U.S.  Code, 
“Transportation”  which  either  directly 
affect  or  are  directly  affected  by  the 
application  filed  under  49  U.S.C.  11344. 
Typically,  they  include  requests  for 
authority  to  obtain  new  operating 
authority,  to  modify  or  convert  existing 
operating  authority,  or  to  issue  securities 
or  assume  debt  obligations.  Whenever 
an  application  is  filed  under  these  rules 
and  a  directly  related  application  is  also 
filed,  the  caption  summary  of  each  shall 
make  reference  to  both  applications. 

(2)  Whenever  possible,  the 
Commission  will  decide  directly  related 
applications  in  a  consolidated 
proceeding.  In  such  cases,  the  statutory 
time  frames  governing  the  (lead) 
proceeding  imder  49  U.S.C.  11344  will  be 
applied. 

(e)  Where  the  application  is  sent.  (1) 
The  original  and  (2)  two  copies  of  the 
application  shall  be  sent  to  the  Office  of 
the  Secretary,  Interstate  Commerce 
Commission,  Washington,  DC  10423, 
along  with  the  application  fee. 

(2)  Copies  of  the  application  shall  be 
sent  to  the  Commission  personnel  and 
State  officials  specified  in  the 
application  form. 

(f)  Commission  review  of  the 
application.  (1)  Interstate  Commerce 
Commission  staff  will  review  the 
application  for  correctness  and 
completeness.  Minor  errors  will  be 
corrected  without  notification  to 
applicant.  Incomplete  applications  may 
be  rejected. 

(2)  The  caption  summary  will  be 
published  in  the  Federal  Register  to  give 
notice  to  the  public  in  case  anyone 
wishes  to  oppose  the  application.  It  will 
be  published  in  the  form  of  a  tentative 
grant  of  authority.  (Also,  see  rule  240(g) 
infra,  regarding  applications  published 
with  impediments). 

(3)  If  the  Federal  Register  publication 
does  not  properly  describe  the  authority 
sought  because  of  ministerial  error, 
applicant  shall  inform  the  Interstate 
Commerce  Commission  within  10  days 
of  the  publication  date. 

(g)  Changing  the  request  for  authority 
after  notice  of  the  application  appears 
in  the  Federal  Register.  (1)  After  notice 
of  an  application  is  published  in  the 
Federal  Register,  applicants  are  not 
permitted  to  file  amendments  to  their 
proposal,  unless  specifically  required  to 
do  so  by  the  Commission  because  of  an 
“impediment”  in  the  application.  Any 
such  impediment  will  be  indicated  in  the 
Federal  Register  publication. 

(2)  If  an  impediment  is  noted, 
applicants  must  file  a  pleading 
suggesting  a  “cure”  to  the  impediment 
and/or  containing  legal  argument  within 
no  less  than  50  days  or  more  than  55 


days  of  the  Federal  Register  publication. 
Also,  the  pleading  must  contain  a 
certification  that  a  copy  of  this  pleading 
has  been  served,  simultaneously,  upon 
all  parties  of  record.  Failure  to  comply 
with  these  provisions  will  result  in  the 
dismissal  of  the  application. 

(3)  Protestants  wishing  to  file  a  reply 
to  the  applicants’  pleading  must  do  so 
within  20  days  from  the  date  applicants’ 
pleading  is  filed.  (Protestant’s  pleading 
will  be  filed  in  addition  to  the  evidence 
previously  submitted  within  the  time 
frame  noted  in  §  1100.240(h)  infra). 

(4)  If  replies  to  applicants’  pleading 
are  filed  (under  paragraph  (g)(3)  of  tUs 
section)  applicants  may  file  an 
(optional)  rebuttal  wit^  15  days  fi-om 
the  due  date  of  the  replies  in  paragraph 
(g)(3)  of  this  section.  This  (optional) 
pleading  will  be  in  addition  to  any 
evidence  previously  submitted  by 
applicants  in  compliance  with  rule 
240(c)  supra. 

(h)  After  publication  in  the  Federal 
Register.  (1)  Interested  persons  have  45 
days  to  file  comments  at  the 
Commission.  See  §  1100.241. 

(2)  If  no  one  opposes  the  application, 
it  will  be  decided  using  the  information 
submitted  with  the  application. 

(3)  Applicants  are  required  to  furnish 
a  copy  of  the  application  to  any 
interested  person.  The  request  for  a 
copy  shall  be  made  to  applicants’ 
representative  (noted  in  the  Federal 
Register  publication)  and  shall  contain  a 
check  for  $10  payable  to  applicants’ 
representative.  'This  fee  will  cover  (at 
least  partially)  reproduction  €tnd  mailing 
costs.  Applicants’  representative  need 
not  supply  copies  to  any  person  not 
sending  the  appropriate  payment. 
Applicants’  representative  is  required  to 
mail  the  copy  within  3  days  of  the 
request  being  received. 

(4)  If  the  application  is  opposed, 
opposing  parties  are  required  to  send  a 
copy  of  their  protest  to  the  applicants, 
see  §  1100.241(a)(2). 

(i)  Filing  a  reply  statement  (1)  If  the 
application  is  opposed,  applicants  may 
file  a  reply  to  the  protests.  This  reply 
statement  is  due  at  the  Commission 
within  60  days  of  the  Federal  Register 
publication. 

(2)  The  reply  statement  may  not 
contain  new  evidence.  It  shall  only  rebut 
or  further  explain  matters  previously 
raised. 

(3)  The  reply  statement  shall  be 
verified  (unless  it  consists  strictly  of 
legal  argumen*),  and  a  copy  served  upon 
protestants. 

(j)  After  all  statements  are  submitted. 
(1)  When  the  proceeding  is  to  be 
handled  under  the  modified  procedure  a 
decisional  body  will  review  the 
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evidence  and  serve  an  initial  decision 
on  the  parties 

(2)  If  the  proceeding  is  to  be  handled 
by  oral  hearing,  parties  will  receive  a 
notice  to  this  effect. 

(k)  Applicant  withdrawal  If 
applicants  wish  to  withdraw  an 
application,  they  shall  jointly  request 
dismissal  in  writing.  This  request  shall 
be  directed  to  the  Office  of  the 
Secretary,  Interstate  Commerce 
Commission,  Washington,  DC  20423, 
with  the  docket  munber  of  the  case. 

§1100.241  How  to  oppose  finance 
applications. 

(a)  Filing  a  protest  to  an  acquisition 
application.  (1)  Protests  to  an 
acquisition  application  (filed  imder  49 
U.S.C.  11344)  shall  be  filed  (received  at 
the  Commission),  within  45  days  from 
the  date  the  application  is  published  in 
the  Federal  Register. 

(2)  A  protest  filed  imder  these  rules 
shall  also  be  served  upon  applicants’ 
representatives. 

(3)  Failure  to  file  timely  a  protest 
waives  further  participation  in  the 
proceeding. 

(b)  Contents  of  a  protest.  (1)  Protests 
shall  be  verified. 

(2)  All  information  upon  which  the 
protestant  plans  to  rely  shall  be  put  in 
the  protest  including: 

(i)  The  grounds  upon  which  the 
protest  is  made  and  the  protestant's 
interest  in  the  proceeding; 

(ii)  All  facts,  matters,  and  things  relied 
upon  by  the  protestant  in  opposing  the 
application;  and 

(iii)  A  request  for  oral  hearing  if  one  is 
desired.  See  49  CFR  1100.242. 

(3)  A  protestant  may  include,  in  the 
protest,  a  request  that  the  Commission 
allow  for  (i)  additional  evidentiary 
submissions  fi^m  the  parties  to  a 
proceeding  or  (ii)  further  procedural 
steps  to  develop  the  evidentiary  record 
(e.g.  discovery)  in  a  proceeding.  The 
request  must  demonstrate  that  this 
procedure  is  necessary  to  resolve  the 
specific  issues  giving  rise  to  the  request. 
If  the  Commission  finds,  either  upon  its 
own  motion,  or  that  of  a  party  to  a 
proceeding,  that  the  evidentiary  record 
requires  supplementation,  it  shall  issue  a 
decision  indicating  the  precise  nature  of 
the  additional  information  required  of 
the  parties  and  the  time  frames  within 
which  such  information  must  be 
submitted.  Upon  receipt  of  all  such 
information  the  record  of  evidence  will 
be  closed  and  the  case  will  go  forward 
to  decision. 

(c)  To  whom  the  protest  is  sent.  (1)  An 
original  and  one  copy  of  the  protest  is  to 
be  sent  to  the  Office  of  the  Secretary, 
I.C.C.,  Washington,  D.C.  20423.  The 
docket  number  of  the  proceeding  shall 


be  placed  conspicuously  on  the  top  of 
the  first  page  of  the  protest. 

(2)  Concurrently  with  the  filing  in 
paragraph  (c)(1)  of  this  section,  a  copy 
shall  be  sent  to  applicants' 
represents  tive(s). 

(d)  Obtaining  a  copy  of  the 
application.  A  copy  of  the  application  is 
available  for  inspection  at  the 
Commission’s  offices  in  Washington, 
D.C.,  or  the  regional  office  of  each 
applicant’s  domicile.  In  addition, 
applicants’  representative  is  required  to 
send  a  copy  to  interested  persons  upon 
payment  of  a  $10.00  charge.  See  49  CFR 
1100.240(h)(3). 

(e)  Withdrawal  by  protestant.  A 
protestant  ivishing  to  withdraw  from  a 
proceeding  shall  inform  the  Commission 
and  the  applicants  in  writing. 

§  1 100.242  Procedures  relating  to  oral 
hearing. 

(a)  Requests  for  oral  hearing.  It  is  the 
policy  of  the  Commission  to  handle 
motor  finance  application  proceedings 
under  §  1100.240  using  the  modified 
procedure  if  at  all  possible. 

(1)  If  a  person  believes  that  a 
proceeding  should  be  orally  heard 
because  of  the  significance  of  the  case, 
or  because  material  issues  are  in 
dispute,  the  person  may  request  oral 
hearing.  A  request  for  oral  hearing  may 
be  made  at  any  time  during  the 
pendency  of  a  proceeding. 

(2)  The  request  shall  specifically  state 
the  evidence  that  would  be  presented, 
the  reason  why  the  evidence  is  material 
to  determine  the  merits  of  the 
proceeding,  why  an  oral  hearing  with 
cross-examination  is  necessary  to  bring 
it  out,  and  what  evidence  already  in  the 
record  would  be  contravened  (with 
specific  page  references). 

(3)  The  person  requesting  a  hearing 
shall  further  indicate  the  approximate 
number  of  witnesses  to  be  presented,  an 
estimate  of  the  hearing  time  required  for 
such  presentation,  and  a  suitable 
location  for  the  hearing. 

(b)  Designation  of  case  for  oral 
hearing.  (1)  The  Commission  will 
determine  whether  an  assignment  for 
oral  hearing  should  be  made,  either 
before  or  after  notice  to  interested 
persons  of  the  filing  of  the  application 
has  been  published  in  the  Federal 
Register  and  the  period  for  filing 
protests  has  expired. 

(2)  Notice  of  the  time  and  place  of  any 
hearing,  conference,  or  other 
proceedings  will  be  given  to  interested 
parties  by  mailing  to  them  the  order  or 
notice  assigning  the  application  for 
hearing,  conference,  or  other  procedure. 

(3)  Unless  a  request  for  oral  hearing  is 
specifically  granted  (imder  paragraph 


(b)(2)  of  this  section)  it  is  deemed 
denied. 

(c)  Change  of  place  or  time  of 
assigned  hearing.  (1)  A  request  by  any 
party  for  a  change  in  the  time  or  place  of 
an  assigned  hearing  shall  set  forth 
emergency  circumstances  warranting 
the  change;  shall  be  in  writing  and  filed 
with  the  Commission  within  10  days  of 
the  date  of  the  notice  assigning  the 
proceeding  for  a  hearing,  and  shall  be 
served  on  all  known  parties  of  record  at 
the  same  time  and  by  the  same  method 
of  commimication  as  service  is  made  on 
the  Commission. 

(2)  The  applicants’  representatives, 
protestants,  and  those  who  request 
notice  of  changes  in  time  or  place  of 
hearing,  conference,  or  other 
proceedings  will  be  informed  of  any 
changes  if  notice  is  given  by  mail.  If 
telegraphic  notice  becomes  necessary, 
notice  of  any  changes  will  be  given  by 
telegram  only  to  those  who  request 
telegraphic  notice  at  their  expense. 

(d)  Applicant’s  withdrawal  Upon 
receipt  of  an  order  or  notice  of  a  hearing 
assignment,  applicants  who  no  longer 
intend  to  proceed  to  hearing  shall 
immediately  and  jointly  request 
dismissal  of  their  application,  with 
appropriate  notification  to  all 
protestants,  failing  which  applicants  or 
their  representatives,  or  both,  may  be 
subject  to  censure. 

(e)  Failure  of  protestant  to  appear  at 
hearing.  The  failure  of  any  person  filing 
a  protest  to  an  application  to  appear  at  a 
scheduled  hearing  shall  be  construed  as 
a  waiver  of  the  person’s  rights  to 
participate  further  in  the  proceeding. 
Additionally,  that  person  and  any 
representative  responsible  for 
participation  in  the  proceeding  may  be 
subject  to  censure  for  failure  to  appear. 

§  1 100.243  General  rules  governing  the 
application  process. 

(a)  Contacting  another  party.  When  a 
person  wishes  to  contact  another  party 
or  serve  a  pleading  on  that  party,  it  shall 
do  so  through  the  party’s  representative 
(if  any). 

(b)  Serving  copies  of  pleadings,  and 
the  certificate  of  service.  (1)  Where  the 
rules  require  service  of  a  pleading  on 
another  party,  that  pleading  shall  be 
mailed  or  delivered  by  hand 
concurrently  with  its  service  on  the 
Commission. 

(2)  The  pleading  shall  contain  a 
statement  (certificate  of  service)  that  the 
pleading  has  been  mailed  or  hand 
delivered  in  accordance  with  paragraph 
(b)(1)  of  this  section. 

(3)  All  motions  and  replies  shall  be 
served  on  all  parties. 

(4)  All  pleadings  mailed  to  the 
Commission  in  Washington,  D.C.,  should 
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be  addressed  to  “Office  of  the  Secretary, 
I.C.C.,  Washington,  D.C.,  20423”. 

(c)  Copies.  (1)  An  original  and  two 
copies  of  acquisition  applications  must 
be  nied. 

(2}  All  other  material  forwarded  to  the 
Commission  in  Washington,  D.C.,  shall 
consist  of  an  original  and  one  copy. 

(d)  Requests  for  extensions  of  time. 

(1)  Requests  for  extensions  of  time  may 
be  granted  only  in  extraordinary 
circiunstances.  Parties’  or  their 
representatives’  workload,  personnel 
changes,  or  scheduling  problems  are  not 
sufricient  cause. 

(2)  No  extension  will  be  granted  for 
more  than  3  working  days. 

(e)  Verification  of  statements.  (1)  All 
statements  and  shipper  certifications 
(except  motions  to  strike,  replies 
thereto,  and  other  pleadings  which 
consist  only  of  legal  argument)  must  be 
verified  by  the  person  offering  the 
statement. 

(2)  The  manner  of  verification  must  be 
as  follows: 

I, - ,  verify  under  penalty  of 

perjury  under  the  laws  of  the  United  States  of 
America,  that  the  information  above  is  true 
and  correct.  Further,  I  certify  that  I  am 
qualified  and  authorized  to  file  this 
statement.  (See  18  U.S.C.  1001  and  18  U.S.C. 
1621  for  penalties). 

(f)  Caption  summary.  The  caption 
summary  which  must  accompany  all 
applications  shall  be  in  the  form 
prescribed  by  the  Commission. 
Commission  field  and  regional  offices 
offer  assistance  in  preparing  correct 
caption  summaries. 

§  1 100.244  Processing  of  temporary 
authority  appiications  fiied  under  49  U.S.C. 

1 1349  corresponding  to  applications  filed 
under  49  U.S.C.  11344  or  10926. 

(a)  Applications  governed  by  these 
rules.  'These  rules  govern  the  handling  of 
applications  filed  for  temporary 
authority  to  operate  motor  carrier 
properties  sought  to  be  acquired  by  the 
applicants  under  separately  filed 
applications  under 

(1)  49  U.S.C.  11344  (for  authority  to 
consolidate,  purchase,  merge  or  lease 
operating  rights  and  properties,  or  to 
acquire  control  of  motor  carriers),  and 

(2)  49  U.S.C.  10926  (for  the  transfer  of 
motor  carrier  certificates  and  permits). 

(b)  Procedures  used  generally.  Since 
the  basis  for  filing  applications  for 
temporary  authority  under  these  rules  is 
to  prevent  destruction  or  injury  to  motor 
carrier  properties  sought  to  be  acquired 
under  49  U.S.C.  11343  and  11344  or  10926 
these  rules  are  designed  to  permit  the 
Commission  to  decide  expeditiously 
temporary  authority  applications.  'The 
Commission  has  no  obligation  to  give 
public  notice  of  applications  filed  under 


these  rules  for  temporary  authority. 

Cases  are  decided  by  an  appropriate 
decisional  body  without  hearings  or 
other  formal  proceedings.  However,  the 
rules  do  permit  the  Commission,  where 
it  is  feasible,  to  publish  notice  of 
temporary  authority  applications,  and 
applications  may  be  opposed. 

(c)  Starting  the  application  process. 

(1)  Persons  seeking  temporary  authority 
under  this  section  shall  properly 
complete  an  application.  [See  49  CFR 
Part  1003  and  §  1002.1  regarding  forms 
and  filing  fees). 

(2)  Note,  an  application  for  temporary 
authority  may  only  be  filed  concurrently 
with,  or  subsequent  to,  the  filing  of  a 
related  application  under  49  U.S.C. 

11344  or  10926. 

(d)  Information  to  be  submitted  by 
applicants.  The  completed  application 
form  contains  all  of  the  information 
necessary  to  allow  the  Commission  to 
decide  a  case.  It  consists  of  applicants’ 
entire  case  and  shall  contain  all  of  the 
information  upon  which  applicants 
intend  to  rely. 

(e)  Where  the  applicatian  is  sent.  (1) 
The  original  and  two  copies  of  the 
application  shall  be  sent  to  the 
Interstate  Commerce  Commission, 

Office  of  the  Secretary,  Washington, 

D.C.,  20423  along  with  the  application 
fee. 

(2)  Copies  of  the  application  shall  be 
sent  by  applicants  to  the  persons  and 
State  officials  specified  on  the 
application  form. 

(3)  Provided  that,  for  an  application 
for  temporary  authority  which  is  filed 
subsequent  to  the  filing  and  Federal 
Register  publication  of  the  related 
acquisition  transaction  (under  49  U.S.C. 
11344  or  10926)  applicants  shall  serve  a 
copy  of  the  temporary  authority 
application  upon  all  parties  of  record 
without  charge  as  of  the  date  of  the 
filing. 

(f)  Commission  review  of  an 
application.  (1)  Where  an  application  for 
temporary  authority  is  filed  concurrently 
with  the  related  acquisition  application 
(under  49  U.S.C.  11344  or  10926),  notice 
of  the  filing  of  the  temporary  authority 
application  will  appear  in  the  Federal 
Register  publication  of  the 
corresponding  permanent  transaction. 
The  Federal  Register  publication  will  be 
of  the  decision-notice  in  the  section 
11344  proceeding,  and  of  the  service 
conditionally  authorized  in  the  section 
10926  proceeding. 

(2)  A  concurrently  filed  temporary 
authority  application  (and  protests,  if 
any)  will  be  submitted  to  an  appropriate 
decisional  body  for  disposition  as  soon 
after  its  filing  as  possible.  These  rules 
do  not  provide  for  any  specific  time 
period  for  the  filing  of  opposition  to 


concurrently  filed  temporary  authority 
applications.  A  case  may  be  decided 
prior  to  the  Federal  Register  publication 
of  the  related  49  U.S.C.  11344  or  10926 
proposal. 

(3)  Where  an  application  for 
temporary  authority  is  filed  subsequent 
to  the  filing  of  a  related  49  U.S.C.  11344 
or  10926  application  to  which  protests 
have  been  filed,  the  Commission  will 
seek  to  refrain  fi'om  deciding  the 
temporary  application  until  at  least  20 
days  from  the  date  applicant  served 
protestants  with  a  copy  of  the  temporary 
authority  application.  This  procedure, 
when  employed,  will  afford  protestants 
of  record  an  opportunity  to  file  opposing 
comments  in  the  temporary  application 
proceeding.  However,  the  Commission 
will  take  immediate  action  if  warranted. 

(4)  A  copy  of  the  Commission’s 
decisions  will  be  served  upon  all  parties 
of  record. 

(g)  Who  can  oppose  an  application.  A 
protest  to  an  application  filed  for 
temporary  authority  under  these  rules 
may  only  be  filed  by  persons  who 
oppose,  or  intend  seasonably  to  oppose, 
the  related  application  filed  under  49 
U.S.C.  11344  or  10926. 

(h)  Acquiring  notice  of  the 
application.  Notice  of  the  filing  of  an 
application  may  be  afforded  potential 
protestants  in  one  of  the  following  ways: 

(1)  Where  the  temporary  application 
is  filed  concurrently  with  the  acquisition 
transaction  under  49  U.S.C.  11344  or 
10926,  notice  of  the  acquisition 
transaction  will  appear  in  the  Federal 
Register  publication.  (See  49  CFR 
1100.244  (f)(1).) 

(2)  Where  the  temporary  authority 
application  is  filed  subsequent  to  the 
filing  and  Federal  Register  publication  of 
the  related  acquisition  transaction  under 
49  U.S.C.  11344  or  10926,  applicant  shall 
serve  a  copy  of  the  temporary  authority 
application  without  charge  on  parties  of 
record  as  of  that  date.  (See  §  1100.244 
(e)(3).) 

(3)  A  copy  of  the  temporary  authority 
application  is  available  for  inspection  at 
the  Commission’s  Offices  in 
Washington,  DC,  and  the  Regional 
Office(s)  in  which  each  applicant  is 
domiciled. 

(i)  Contents  of  a  protest  (1)  A  protest 
to  an  application  for  temporary 
authority  shall  be  in  writing,  but  in  no 
particular  form.  It  may,  for  example, 
consist  of  a  telegram,  letter,  or  pleading. 

(2)  The  protest  shall  state  the 
Protestant’s  interest  in  the  proceeding 
and  the  specific  groimds  upon  which 
protestant  relies  in  opposing  the 
temporary  authority  application. 

(3)  The  protest  shall  also  indicate  that 
a  copy  has  been  served  on  applicants’ 
represents  tive(s). 
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(j)  To  whom  the  protest  is  sent.  (1) 

Only  the  original  need  be  sent  to  the 
Commission  [Office  of  the  Secretary, 
Washington,  DC,  20423). 

(2)  A  copy  of  the  protest  shall  be 
served  on  applicants’  representative(s). 

Appendix  A. — Instructions  for  Forms  OP-F- 
44  and  OP-F-45 

Instructions 

1.  Reference— 49  U.S.C.  11343-11344: 49 
CFR  1100.240. 

2.  Filing  Fee  Applicant  must  submit,  with 
the  application,  a  check  or  money  order 
payable  to  the  Interstate  Commerce 
Commission  for  the  amount  listed  at  49  CFR 
1002.2. 

3.  Form — If  this  form  is  not  used, 
application  shall  be  typewritten  or  printed  on 
paper  BVi  inches  wide  and  13  inches  long, 
with  a  margin  of  1  %  inches  on  the  left  side 
and  1  inch  on  the  right  side.  Indent  quotations 
and  use  only  one  side  of  the  paper.  White¬ 
line  blueprints  which  cannot  be  reproduced 
by  photography  are  not  acceptable. 

4.  Appendices — Shall  be  folded  to  conform 
to  the  size  of  the  application. 

5.  Manner  of  Execution — The  original 
application  shall  be  signed  in  ink  by 
applicant(s],  if  individual(s];  by  all  general 
partners,  if  a  partnership;  and  if  a 
corporation,  association,  or  other  similar 
form  of  organization,  by  an  executive  officer 
having  knowledge  of  all  matters  in  the 
application. 

6.  Number  of  copies — ^File  with  the 
Interstate  Commerce  Commission  at 
Washington,  D.C.  20423,  the  original  and 
(two)  copies  of  each  application. 

Concurrently  furnish  one  copy  to  each  of  the 
Regional  Managing  Directors  of  the 
Commission's  Office  of  Consumer  Protection 
in  which  are  located  the  headquarters  of  the 
carriers  involved  in  the  application,  and  upon 
written  request,  to  the  Board,  Commission,  or 
Official  (or  to  the  Governor  where  there  is  no 
Board,  Commission  or  Official)  having 
authority  to  regulate  the  business  of 
transportation  by  motor  vehicle  in  each  State 
in  or  through  which  operations  may  be 
conducted  under  the  operating  authorities 
involved  in  the  application.  Signatures  on 
copies  may  be  stamped  or  typed.  A  summary 
of  the  application  shall  be  delivered  by  hrst- 
class  mail  to  the  appropriate  official 
(described  above]  of  the  State  in  which  the 
headquarters  of  applicants  are  located. 

7.  Notice  to  Competitors — Applicants  are 
nt  required  to  give  notice  to  competitors. 
Notice  to  interested  persons  of  the  hling  of 
the  application  will  be  given  by  the 
publication  of  a  summary  of  the  authority 
sought  in  the  Federal  Register. 

8.  Amendments — ^Amendments  to 
applications  will  not  be  permitted  after  notice 
of  the  filing  of  the  application  has  been 
published  in  the  Federal  Register,  imless  the 
Commission  requires  the  application  to  be 
amended  to  cure  a  legal  impediment.  Notice 
of  an  impediment  will  appear  in  the  Federal 
Register  publication  of  the  authority  sought. 

9.  When  Additional  Space  Required — 
Attach  to  the  application  supplemental  sheets 
making  specific  reference  to  the  supplements. 


10.  Information  Required— Must  be  given 
unless  not  known,  unavailable  or 
inapplicable.  However,  an  explicit  statement 
to  the  effect  shall  be  made  in  the  application, 
stating  why  the  information  has  not  been 
given. 

11.  Hearing — Requests  for  postponement, 
or  change  of  location  of  a  hearing,  must  be 
made  in  writing  and  filed  with  the 
Commission  within  10  days  of  the  date  of  the 
notice  assigning  the  proceeding  for  a  hearing. 
Any  request  must  state  the  emergency 
circumstances  warranting  the  change.  An 
ample  supply  of  exhibits  to  be  used  at  a 
hearing  should  be  prepared  so  that  copies  are 
available  for  all  parties,  and  where 
practicable  should  be  distributed  in  advance. 

12.  Related  Applications — Applicant  shall 
bring  to  the  Commission's  attention  any 
application  it  has  bled  under  any  other 
provision  of  title  49,  Subtitle  IV,  U.S.  Code, 
“Transportation"  which  is  directly  related  to 
the  proposed  transaction.  Directly  related 
applications  must  be  filed 
contemporaneously,  and  under  the  same 
cover. 

13.  Federal  Register  Summary — The 
applicant  shall  prepare  a  summary  of  the 
authority  sought  for  the  Federal  Register  in 
the  form  prescribed  by  the  Commission.  The 
caption  summary  shall  indicate,  in  part, 
whether  an  application  has  been  filed  under 
(a)  49  U.S.C.  11349  for  temporary  authority 
and/or  (b)  another  section  of  the  Act  which  is 
directly  related  to  the  proposed  finance 
transaction. 

Instructions  for  Form  OP-F-46 

Instructions 

1.  Reference — See  49  U.S.C.  11349  and 
10926,  49  CFR  1100.244. 

2.  Fees — Applicant  shall  submit  with  the 
applicatioaa  check  or  money  order  made  out 
to  the  Interstate  Commerce  Commission  for 
the  amount  listed  at  49  CFR  1002.2. 

3.  Form — If  this  form  is  not  used, 
application  shall  be  typewritten  or  printed  on 
paper  8  Vs  inches  wide  and  13  inches  long, 
with  a  margin  of  1V4  inches  on  the  left  side 
and  1  inch  on  the  right  side.  Indent  quotations 
and  use  only  one  side  of  the  paper.  White¬ 
line  blueprints  which  caimot  be  reproduced 
by  photography  are  not  acceptable. 

4.  Exhibits — Shall  be  folded  to  conform  to 
the  size  of  the  application. 

5.  Manner  of  Execution — ^The  original 
application  shall  be  signed  in  ink  by 
applicantfs],  if  individualfs);  by  all  general 
partners,  if  a  partnership;  and  if  a 
corporation,  association,  or  other  similar 
4orm  of  organization,  by  an  executive  officer 
having  knowledge  of  all  matters  in  the 
application. 

6.  Number  of  Copies — File  with  the 
Interstate  Commerce  Commission  at 
Washington,  D.C.  20423,  the  original  and 
(two)  copies  of  each  application. 

Concurrently  furnish  one  copy  to  each  of  the 
Regional  Managing  Directors  of  the 
Commission's  Office  of  Consumer  Protection 
in  which  are  located  the  headquarters  of  the 
carriers  involved  in  the  application,  and  upon 
written  request,  to  the  Board,  Conunission,  or 
Official  (or  to  the  Governor  where  there  is  no 
Board,  Commission  or  Official]  having 
authority  to  regulate  the  business  of 


transportation  by  motor  vehicle  in  each  State 
in  or  through  which  operations  may  be 
conducted  under  the  operating  quthorities 
involved  in  the  application,  Signatures  on 
copies  may  be  stamped  or  typed.  A  summary 
of  the  application  shall  be  delivered  by  first- 
class  mail  to  the  appropriate  official 
(described  above)  of  the  State  in  which  the 
headquarters  of  applicants  are  located. 

7.  Notice — If  applicants  file  this  application 
subsequent  to  the  filing  of  a  related 
application  under  49  U.S.C.  11344  or  10926, 
they  shall  serve  a  copy  of  this  application 
upon  all  parties  of  record  to  date.  If  this 
application  is  filed  concurrently  with  the 
corresponding  application  under  49  U.S.C. 
11344  or  10926,  the  Commission  will  give 
notice  of  both  filings  by  Federal  Register 
publication  of  a  summary  of  the  authority 
sought.  (Applicants  shall  prepare  the 
summary  in  conjimction  with  the  filing  of  the 
application  under  49  U.S.C.  11344  or  10926). 

8.  When  Additional  Space  Required — 
Attach  to  the  application  supplemental 
sheets,  making  specific  reference  to  the 
supplements  in  the  form.  Do  not  paste  riders 
to  any  page. 

9.  Lease  or  Other  Agreement — ^The  written 
instrument  filed  as  Exhibit  B  should  provide 
for  a  specific  monetary  monthly  rental  or 
management  fee  commensurate  with  the 
value  of  the  properties  to  be  operated 
temporarily.  Temporary  authority  should  not 
be  requested  for  the  purpose  of  making  legal 
a  violation  of  49  U.S.C.  11343. 

10.  Genera/— No  consideration  will  be 
given  to  an  application  for  temporary 
authority  under  49  U.S.C.  11349  imless  a 
corresponding  application  under  49  U.S.C. 
11344  or  10926  has  been  filed. 

[FR  Doc.  81-1837  Filed  1-16-81;  8:45  am] 

BILUNG  CODE  7035-01-M 


49  CFR  Part  1033 

[Fifth  Revised  Service  Order  No.  1474; 

Arndt.  No.  1] 

Various  Railroads  Authorized  To  Use 
Tracks  and/or  Facilities  of  Chicago, 
Milwaukee,  St.  Paul  and  Pacific 
Railroad  Co.,  Debtor  (Richard  B. 
Ogilvie,  Trustee) 

agency:  Interstate  Commerce 
Commission. 

action:  Amendment  No.  1  to  Fifth 
Revised  Service  Order  No.  1474. 

SUMMARY:  Fifth  Revised  Service  Order 
No.  1474,  authorized  various  railroads  to 
use  tracks  and/or  facilities  of  Chicago, 
Milwaukee,  St.  Paul  and  Pacific  Railroad 
Company,  Debtor  (Richard  B.  Ogilvie, 
Trustee).  The  provisions  of  this  order 
are  extended  to  permit  an  additional 
thirty  (30)  days  for  carriers  to  undertake 
compensation  negotiations,  and  shall 
expire  at  11:59  p.m.,  February  15, 1981. 
EFFECTIVE  DATES:  11:59  p.m.,  January  15, 
1981,  and  continuing  in  effect  until  11:59 
p.m.,  February  15, 1981,  unless  moditied. 
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amended  or  vacated  by  order  of  this 
Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.  F.  Clemens,  Jr.  (202)  275-7840. 
•UFPtEMENTARV  INFORMATION: 

Decided:  January  13, 1981. 

Upon  further  consideration  of  Fifth 
Revised  Service  Order  No.  1474  (45  FR 
41638,  43766,  48634,  52158,  53157, 64955, 
and  83236),  and  good  cause  appearing 
therefor: 

It  is  ordered, 

§  1033.1474  Various  railroads 
authorized  to  use  tracks  and/or 
facilities  of  the  Chicago,  Milwakee,  St 
Paul  and  Pacific  Railroad  Company, 
Debtor  (Richard  B.  Ogilvie,  Trustee), 
Fifth  Revised  Service  Order  No.  1474  is 
amended  by  substituting  the  following 
paragraph  (n)  for  paragraph  (n)  thereof: 

(n)  Expiration  date.  The  provisions  of 
this  order  are  extended  to  permit  an 
additional  thirty  (30)  days  for  carriers 
named  to  underteike  compensation 
negotiations,  and  shall  expire  at  11:59 
pjn.,  February  15, 1981,  unless  otherwise 
modified,  amended  or  vacated  by  order 
of  this  Commission. 

Effective  date.  This  amendment  shall 
become  effective  at  11:59  pjn.,  January 
15, 1981. 

This  action  is  taken  under  authority  of 
49  U.S.C.  10304-10305  and  Section  122, 
Pub.  L.  96-254. 

This  amendment  shall  be  served  upon 
the  Association  of  American  Railroads, 
Car  Service  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Line  Railroad 
Association.  Notice  of  this  amendment 
shall  be  given  to  the  general  public  by 
depositing  a  copy  in  the  Office  of  the 
Secretary  of  the  Commission  at 
Washington,  D.C.,  and  by  filing  a  copy 
with  the  Director,  Office  of  the  Federal 
Register. 

By  the  Conunission,  Railroad  Service 
Board,  members  Joel  E.  Bums,  Robert  S. 
Turkington  and  John  H.  O’Brien. 

Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc.  81-1832  Filed  1-16-81;  6:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  907  and  908 

Navel  Oranges  and  Valencia  Oranges  ‘ 
Grown  in  Arizona  and  Designated 
Parts  of  California;  Proposed 
Amendments  of  Rules  and  Regulations 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rules. 

summary:  This  notice  invites  written 
comments  on  a  proposal  to  amend  rules 
and  regulations  governing  the  exemption 
for  the  handling  of  Califomia-Arizona 
Navel  and  Valencia  oranges  for 
commercial  processing  into  by-products. 
The  proposed  action  is  designed  to 
clarify  the  basis  for  such  exemption  and 
specify  safeguards  to  prevent  oranges 
shipped  under  exemption  from  entering 
regulated  fresh  markets. 

DATES:  Comments  must  be  received  on 
or  before  February  3, 1981. 

ADDRESSES:  Send  two  copies  of 
comments  to  the  Hearing  Clerk,  United 
States  Department  of  Agriculture,  Room 
1077  South  Building,  Washington,  D.C. 
20250,  where  they  will  be  available  for 
public  inspection  during  regular 
business  hours  (7  CFR  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Malvin  E.  McGaha,  Chief,  Fruit  Branch, 
F&V,  AMS,  USDA,  Washington,  D.C. 
20250,  telephone  202--147-5975.  The 
Draft  Impact  Analysis  relative  to  this 
proposed  action  is  available  on  request 
from  the  above  named  individual. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  action  has  been  reviewed 
under  the  USDA  procedures  established 
in  Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044  and  is 
classified  "not  significant.”  The 
proposal  is  being  published  with  less 
than  a  60-day  comment  period  because 
there  is  insufficient  time  between  the 
date  when  the  information  upon  which  it 
is  based  became  available  and  the 


effective  date  necessary  to  effectuate 
the  declared  policy  of  the  act. 

The  Department  is  considering  issuing 
the  proposed  amendments  of  Subpart- 
Rules  and  Regulations  under  Marketing 
Order  Nos.  907  and  908,  both  as 
amended  (7  CFR  Parts  907  and  908), 
regulating  the  handling  of  Navel  oranges 
and  Valenica  oranges  grown  in  Arizona 
and  designated  parts  of  California. 

These  agreements  and  orders  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  The 
proposed  amendments  were 
reconunended  by  the  Navel  Orange 
Administrative  Committee,  and  the 
Valencia  Orange  Administrative 
Committee,  which  locally  administer 
these  marketing  order  programs. 

The  committees  believe  the  proposed 
amendments  are  necessary  to  prevent 
oranges  shipped  under  marketing  order 
exemption  provisions  from  entering  into 
commercial  channels  of  trade.  The 
proposed  amendments  are  designed  to 
clarify  criteria  by  which  the  committee 
determines  eligibility  for  exemption. 
Under  the  proposals,  applicants  who 
desire  to  acquire  oranges  for  commercial 
processing  into  by-products  would  need 
to  provide  specified  information  relating 
to  their  manufacturing  operations  and 
the  intended  disposition  of  the  oranges, 
and  have  their  names  placed  on  the  list . 
of  "approved  by-products 
manufacturers”  by  the  appropriate 
committee.  The  proposed  action 
specifies  that  no  person  shall  handle 
oranges  for  commercial  processing  into 
by-products  imless  such  oranges  are 
handled  under  allotment  or  the 
processor  is  an  approved  by-product 
manufacturer. 

1.  The  first  proposal  is  to  amend  7 
CFR  Part  907;  Subpart-Rules  and 
Regulations  by  revising  paragraph  (d)  of 
§  907.100,  by  removing  current 
paragraph  (a)(2)  and  redesignating 
current  (a)(3)  as  (a)(2)  in  §  907.131,  and 
by  revising  paragraph  (b)  of  §  907.131  to 
read  as  follows: 

§907.100  Definitions. 
***** 

(d)  “Handle  oranges  to  commercial 
processors  for  processing  into  products, 
including  juice”  means  the  handling  of 
oranges  to  a  person  on  the  list  of 
approved  by-product  manufacturers,  as 
provided  in  §  907.131(b). 


§  907.131  By-product  oranges. 

(a)  Notice  to  committee.  No  person 
shall  handle  oranges  for  commercial 
processing  into  by-products  unless  (1) 
such  oranges  are,  or  have  been,  handled 
pursuant  to  an  allotment  therefor:  or  (2) 
the  processor  is  an  approved  by-product 
manufacturer,  as  prescribed  in 
paragraph  (b)  of  this  section. 

(b)  Approved  by-products 
manufactuer.  (1)  Any  person  who 
desires  to  acquire  oranges  as  an 
approved  by-products  manufacturer  for 
commercial  processing  into  by-products 
exempt  from  regulation  pursuant  to 

§  907.67(b)  must  first  apply  to  and 
obtain  approval  from  the  committee. 
Applicants  for  such  exemption  shall 
submit  to  the  committee  an  application 
on  NOAC  Form  No.  14  containing  the 
following  information:  (i)  the  name  and 
address  of  applicant;  (ii)  the  proposed 
type  of  by-product(s)  to  be  made  or 
derived  from  oranges;  (iii)  the 
approximate  quantity  of  oranges  to  be 
used  annually;  (iv)  a  description  of  the 
product(s)  to  be  manufactured  and  the 
equipment  to  be  used  in  manufacturing 
such  by-products  and  the  capacity  per 
hour  thereof;  (v)  the  intended  disposition 
of  unused  components  of  the  oranges; 

(vi)  a  statement  describing  the  manner 
in  which  the  by-product(s)  will  be  sold, 
whether  at  wholesale,  retail,  or  both: 

(vii)  a  statement  whether  orange  juice 
will  be  pasteurized  and,  if  so,  a 
description  of  the  manner  in  which  such 
pasteurization  will  be  accomplished; 

(viii)  the  location  of  the  plant(s):  (ix)  a 
statement  that  the  exempt  oranges 
acquired  hereunder  will  be  used  for  by¬ 
products  manufacturing  only  and  will 
not  be  resold  or  disposed  of  in  fresh  fruit 
channels;  and  (x)  an  agreement  to 
submit  such  reports  as  may  be  required 
by  the  committee. 

(2)  Such  application  shall  be  referred 
to  the  committee’s  Compliance 
Department  for  investigation  and 
reported  back  to  the  committee.  The 
committee  shall  approve  the  application 
if,  in  it’s  opinion:  (i)  the  applicant’s 
principal  occupation  is  manufacturing 
food  by-products,  including  orange  by¬ 
products,  except  those  applicants 
providing  oranges  or  by-products  for 
animal  feeding  purposes;  (ii)  all  orange 
by-products,  including  juice,  will  be  sold 
at  wholesale  only  or  will  be  used  for 
animal  feeding;  (iii)  the  applicant  agrees 
to  submit  such  reports  as  may  be 
required  by  the  committee:  (iv)  the 
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oranges  obtained  under  this  exemption 
will  not  be  resold  or  disposed  of  in  fresh 
fruit  channels;  and  (v)  approval  of  the 
application  will  not  be  contrary  to  the 
purposes  of  this  part.  If  an  application  is 
denied,  the  committee  shall  within  a 
reasonable  time  inform  the  applicant  in 
writing  of  the  facts  and  reasons  therefor, 
and  afford  the  applicant  an  opportunity, 
either  orally  or  in  writing,  to  present 
opposing  facts  and  reasons.  If  the 
application  is  approved,  the  applicant’s 
name  shall  be  placed  on  the  list  of 
approved  by-products  manufacturers, 
liie  applicant  shall  be  informed  of  the 
conunittee’s  determination  in  a  timely 
manner. 

(3]  A  commercial  processor  on  the  list 
of  approved  by-products  manufacturers 
who:  (i)  fails  to  conunercially  process 
oranges  into  by-products  for  a  period  of 
one  year  or  more;  (ii)  sells  or  otherwise 
disposes  of  any  orange  by-product(s] 
manufactiu'ed  from  oranges  at  the  retail 
level  other  than  for  animal  feeding;  (iii) 
sells  or  otherwise  disposes  of  oranges 
obtained  imder  this  exemption  in  fresh 
fruit  chaimels;  (iv)  fails  or  refuses  to 
submit  reports  required  by  the 
committee,  may  be  determined  by  the 
conunittee  to  be  ineligible  to  acquire 
oranges  under  this  exemption  and  the 
committee  may  suspend  or  remove  it’s 
name  from  the  list  of  approved  by¬ 
products  manufacturers  for  such  time  as 
the  committee  deems  appropriate  in  the 
circumstances.  Prior  to  making  such 
determination  the  conunittee  shall  give 
the  processor  reasonable  advance 
notice  in  writing  of  it’s  intention,  the 
facts  and  reasons  therefor;  and  afford 
the  processor  an  opportunity,  either 
orally  or  in  writing,  to  present  opposing 
facts  and  reasons.  After  a  processor’s 
name  has  been  removed  from  the  list  of 
approved  by-products  manufacturers,  it 
must  submit  a  new  application  and 
secure  approval  of  the  committee  in 
order  to  acquire  exempt  oranges 
pursuant  to  §  907.67(b). 
***** 

2.  The  second  proposal  is  to  amend  7 
CFR  Part  908;  Subpart-Rules  and 
Regulations  by  revising  paragraph  (d)  of 
§  908.100,  by  removing  current 
paragraph  (a)(2)  and  redesignating 
current  (a)(3)  as  (a)(2)  in  §  908.131,  and 
by  revising  paragraph  (b)  of  §  908.131  to 
read  as  follows: 

§  908.100  Definitions. 
***** 

(d)  “Handle  oranges  to  commercial 
processors  for  processing  into  products, 
including  juice"  means  the  handling  of 
oranges  to  a  person  on  the  list  of 


approved  by-product  manufacturers,  as 
provided  in  §  908.131(b). 
***** 

§  908.131  By-product  oranges. 

(a)  Notice  to  committee.  No  person 
shall  handle  oranges  for  conunercial 
processing  into  by-products  unless  (1) 
such  oranges  are,  or  have  been,  handled 
pursuant  to  an  allotment  therefor;  or  (2) 
the  processor  is  an  approved  by-product 
manufacturer,  as  prescribed  in 
paragraph  (b)  of  this  section. 

(b)  Approved  by-products , 
manufacturer.  (1)  Any  person  who 
desires  to  acquire  oranges  as  an 
approved  by-products  manufacturer  for 
commercial  processing  into  by-products 
exempt  from  regulation  pursuant  to 

§  908.67(b)  must  first  apply  to  and 
obtain  approval  from  the  committee. 
Applicants  for  such  exemption  shall 
submit  to  the  committee  an  application 
on  VOAC  Form  No.  14  containing  the 
following  information;  (i)  the  name  and 
address  of  applicant;  (ii)  the  proposed 
type  of  by-product(s)  to  be  made  or 
derived  from  oranges;  (iii)  the 
approximate  quantity  of  oranges  to  be 
used  armually,  (iv)  a  description  of  the 
product(s)  to  be  manufactiu’ed  and  the 
equipment  to  be  used  in  manufactimng 
such  by-products  and  the  capacity  per 
hour  thereof;  (v)  the  intended  disposition 
of  unused  components  of  the  oranges; 

(vi)  a  statement  describing  the  manner 
in  which  the  by-product(s)  will  be  sold, 
whether  at  wholesale,  retail,  or  both; 

(vii)  a  statement  whether  orange  juice 
will  be  pasteurized  and,  if  so,  a 
description  of  the  manner  in  which  such 
pasteurization  will  be  accomplished; 
(viii)  the  location  of  the  plant(s);  (ix)  a 
statement  that  the  exempt  oranges 
acquired  hereunder  will  be  used  for  by¬ 
products  manufacturing  only  and  will 
not  be  resold  or  disposed  of  in  fresh  fruit 
channels;  and  (x)  an  agreement  to 
submit  such  reports  as  may  be  required 
by  the  committee. 

(2)  Such  application  shall  be  referred 
to  the  committee’s  Compliance 
Department  for  investigation  and 
reported  back  to  the  committee.  The 
committee  shall  approve  the  application 
if,  in  it’s  opinion:  (i)  the  applicant’s 
principal  occupation  is  manufacturing 
food  by-products,  including  orange  by¬ 
products,  except  those  applicants 
providing  oranges  or  by-products  for 
animal  feeding  purposes;  (ii)  all  orange 
by-products,  including  juice,  will  be  sold 
at  wholesale  only  or  will  be  used  for 
animal  feeding;  (iii)  the  applicant  agrees 
to  submit  such  reports  as  may  be 
required  by  the  committee;  (iv)  the 
oranges  obtained  under  this  exemption 
will  not  be  resold  or  disposed  of  in  fresh 


fruit  chaimels;  and  (v)  approval  of  the 
application  will  not  be  contrary  to  the 
purposes  of  this  part.  If  an  application  is 
denied  the  committee  shall  within  a 
reasonable  time  inform  the  applicant  in 
writing  of  the  facts  and  reasons  therefor, 
and  afford  the  applicant  an  opportunity, 
either  orally  or  in  writing,  to  present 
opposing  facts  and  reasons.  If  the 
application  is  approved,  the  applicant’s 
name  shall  be  placed  on  the  list  of 
approved  by-products  manufacturers. 

The  applicant  shall  be  informed  of  the 
committee’s  determination  in  a  timely 
manner. 

(3)  A  commercial  processor  on  the  list 
of  approved  by-products  manufacturers 
who:  (i)  fails  to  commercially  process 
oranges  into  by-products  for  a  period  of 
one  year  or  more;  (ii)  sells  or  otherwise 
disposes  of  any  orange  by-product(s) 
manufactured  from  oranges  at  the  retail 
level  other  than  for  animal  feeding;  (iii) 
sells  or  otherwise  disposes  of  oranges 
obtained  under  this  exemption  in  fresh 
bniit  channels;  (iv)  fails  or  refuses  to 
submit  reports  required  by  the 
committee,  may  be  determined  by  the 
committee  to  be  ineligible  to  acquire 
oranges  under  this  exemption  and  the 
committee  may  suspend  or  remove  it’s 
name  from  the  list  of  approved  by¬ 
products  manufacturers  for  such  time  as 
the  committee  deems  appropriate  in  the 
circumstances.  Prior  to  making  such 
determination  the  committee  shall  give 
the  processor  reasonable  advance 
notice  in  writing  of  it’s  intention,  the 
facts  and  reasons  therefor;  and  afrord 
the  processor  an  opportunity,  either 
orally  or  in  writing,  to  present  opposing 
facts  and  reasons.  After  a  processor’s 
name  has  been  removed  from  the  list  of 
approved  by-products  manufacturers,  it 
must  submit  a  new  application  and 
secure  approval  of  the  committee  in 
order  to  acquire  exempt  oranges 
pursuant  to  §  908.67(b). 
***** 

Dated:  January  13, 1981. 

D.  S.  Kuryloski, 

Acting  Director,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service. 

;FR  Doc.  81-1896  Filed  1-16-81: 8:45  am] 

BILUNG  CODE  3410-02-11 

SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  122 

Business  Loans;  Delegation  of  Certain 
Authority  and  Responsibiiity  to 
Preferred  Lending  institutions 

agency:  Small  Business  Administration. 
action:  Proposed  rule. 
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summary:  Section  114  of  Pub.  L.  96-302, 
enacted  July  2, 1980,  (84  Stat.  838} 
amended  section  5(b)(7}  of  the  Small 
Business  Act  (15  U.S.C.  634)  to  authorize 
SBA  to  delegate  to  certain  lending 
institutions,  with  respect  to  deferred 
participation  (guaranteed)  loans,  the 
authority  to  determine  eligibility, 
creditworthiness,  loan  monitoring, 
collection,  and  liquidation.  These 
proposed  regulations  implement  this 
recent  enactment.  These  proposed 
regulations  cite  the  statutory  authority 
for  these  delegations  of  authority  and 
responsibility  to  certain  “preferred” 
lenders;  set  forth  the  objectives  of  this 
new  initiative;  detail  the  limitations  on 
these  delegations;  provide  eligibility 
criteria  for  a  lender  seeking  to  attain 
(and  retain)  this  “Preferred”  status  vis- 
a-vis  SBA;  and,  detail  the  respective 
roles  of  the  “Preferred  Lenders”  and  the 
SBA  in  terms  of  making  decisions  or 
taking  actions  with  respect  to  loan 
eligibility,  loan  processing,  loan  closing; 
loan  administration  (servicing/ 
collection)  and  loan  liquidation. 

DATE:  Comments  must  be  received  on  or 
before  March  20, 1981. 

ADDRESS:  Written  comments,  in 
duplicate,  are  to  be  addressed  to: 

Wayne  S.  Foren,  Director,  Office  of 
Lender  Relations  and  Certification — 
Room  720,  Small  Business 
Administration,  1441  L  Street,  N.W., 
Washington,  D.C.  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Danny  J.  Gibb,  Lender  Relations  and 
Certification,  Room  720,  Washington, 
D.C.  20416,  202-653-6423. 

These  proposed  rules  and  regulations 
create  a  Preferred  Lenders  Program  and 
are  within  the  letter,  and  in  the  spirit,  of 
the  Act.  Conceptually,  we  are 
establishing  three  strata  of  private 
sector  lending  partners  with  the  SBA. 

(1)  Regular  Participating  Lenders. 
Thesrf  are  either  banks  or  non-bank 
lenders  that  have  executed  a  Guaranty 
Agreement  with  the  SBA.  This  strata  of 
lenders  is  the  entry  level  or  participants 
with  the  SBA  and,  typically,  these 
lenders  are  relatively  inactive 
participants.  SBA’s  standard  loan 
processing,  servicing  and  liquidation 
procedures  apply  to  these  lender's 
involvement  and  interaction  with  the 
SBA. 

(2)  Certified  Lenders.  These  are  either 
banks  or  non-banks  lenders  that  have 
executed  with  the  SBA  the  standardized 
SBA  Forms  750,  750B  and  1186 
(respectively,  “Guaranty  Agreement 
(Deferred  Participation)  (5-78)”,  “Loan 
Guaranty  Agreement  (Deferred 
Participation)  For  Short-Term  Loans  (3- 
80)”,  and  “Loan  Guaranty  Agreement 
(Deferred  Participation)  Supplemental 


Guaranty  Agreement  Bank  Certification 
Program  (BCP)  (2-79  or  1-80)”.  These 
lenders  are  relatively  active  with  the 
SBA,  and  we  rely  to  a  great  degree  on 
these  lenders’  evaluations  of  the  small 
business  concerns’  loan  applications. 
These  lenders  include  the  Agency’s 
Fiscal  Years’  1979  and  1980  participants 
in  the  Bank  Certification  Program. 
Because  these  lenders  have  proven 
“track  records”  with  the  Agency, 
thereby  justifying  SBA’s  great  reliance 
upon  their  abilities  to  present  complete 
and  well-analyzed  loan  guaranty 
application  packages  to  us,  SBA  is  able 
to  provide  these  Certified  Lenders  with 
our  final  decisions  on  their  loans  within 
three  (3)  of  SBA’s  working  days.  For 
these  lenders,  SBA  retains  all  final 
decision-making  authorities  in  all 
aspects  of  our  Vandal  assistance 
delivery  system. 

Note. — Details  concerning  participation  in 
the  Certified  Lender  Program  may  be 
obtained  from  any  local  SBA  office.  The 
mechanics  of  how  a  “Certified  Lender 
Program”  participant  (such  as  those  252 
lenders  included  in  the  Bank  Certification 
Program  during  SBA’s  Fiscal  Years  1979  and 
1980]  interacts  with  SBA  are  contained  in  the 
February  26, 1979,  SBA  publication,  “The 
Information  Book  For  The  SBA  Bank 
Certification  Program”,  and  the  SBA/Lender 
Guaranty  Agreements  [SBA  Form  750  (as  of 
5/78),  SBA  Form  750B  (as  of  3/80],  and  SBA 
Form  1186  (as  of  2/79  or  l/80]].  "nie  SBA 
reserves  the  right  to  revise  and  re-issue  these 
documents  as  is  deemed  appropriate  and 
necessary. 

(3)  Preferred  Lenders.  These  are  oiu' 
best  and  most  reliable  lending  partners. 
To  acquire  this  preferred  status,  a 
participating  lender  must  have 
performed  satisfactorily  in  our  Certified 
Lenders  Program.  The  Preferred  Lenders 
are  the  recipients  of  SBA’s  delegations 
of  authority /responsibility  for  all 
aspects  of  our  financial  assistance 
delivery  system.  These  proposed  rules 
and  regulations  deal  almost  solely  with 
this  new  strata  of  SBA’s  lending 
partners,  the  Preferred  Lenders  Program 
(PLP). 

In  effect,  these  and  regulations 
establish  framework  for  SBA’s 
development  of  three,  dynamic  tiers  of 
the  SBA/lender  partnership: 

1.  Regular  loan  processing, 
administration  and  liquidation  (non- 
BCP;  SBA  involvement  in  each  case). 

2.  Certified  Lenders  Program’s  loan 
processing,  administration  and 
liquidation  (3-day  service  to  lenders). 

3.  Preferred  Lenders  Program’s  loan 
processing,  administration  and 
liquidation  (lender  makes  many  final 
decisions). 

There  are  built-in  incentives  for 
lenders  to  work  themselves  up  the  latter 
from  regular  SBA  handling  to  CLP  and 
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on  the  PUP  authorities  and 
responsibilities.  There  are  built-in 
safeguards  for  the  SBA  whereby  each 
participant  (in  any  of  the  three  tiers]  is 
evaluated  fairly  and  on  a  timely  basis  as 
to  its  performance  [successful  or 
unsuccessful)  at  any  rung  on  the  SBA’s 
ladder,  and  both  upward  and  downward 
mobility  are  possible. 

Also,  SBA’s  evaluation  of  three-tier 
system  will  permit  us  to  adapt  the  better 
ideas  from  each  tier  for  the  utilization 
by  the  other  tiers.  For  instance,  if  the 
PLP’s  rules  for  loan  administration  and 
liquidation  prove  not  be  too  “liberal” 
(from  SBA’s  standpoint],  the  Agency 
could  decide  to  adapt  those  rules  for 
usage  by  CLP’s  participants,  or,  even  for 
Regular  Participants  (probably  to  a 
lesser  degree]. 

SUPPLEMENTARY  INFORMATION:  Section 
122.102  provides  that  the  policy  of  the 
Act  and  this  Subpart  B  is  to  transfer 
from  SBA  to  qualiHed,  “Preferred 
Lenders”  certain  financial  assistance 
delivery  system  functions  (as  delineated 
hereinafter  in  Subpart  B]  relating  to 
determinations  of  eligibility  and 
creditworthiness,  loan  closing,  loan 
administering  (including  monitoring, 
collecting  and  servicing]  and  loan 
liquidating.  Such  delegations  are  limited 
to  deferred  participation  (guaranteed] 
loans  as  described  in  §  122.6(b]  of  SBA 
regulations  [13  CFR  122.6(b]]  and  as 
limited,  further,  in  Sections  122.106(c] 
and  (d]  of  this  proposed  regulation. 

These  additional  delegations  of 
authority  to  qualified,  approved  lenders 
are  restricted  to  those  lenders  selected 
by  this  Agency  to  become  participants 
in  the  “Preferred  Lender  Program”  (PLP], 
having  met  the  SBA’s  eligibility  criteria 
for  such  designation  as  set  forth  later  in 
this  section.  Within  this  section,  the 
SBA  explains  the  eligibility  and 
performance  criteria  for  a  lender  to  be: 

(a]  Approved  as  a  “Preferred  Lender 
Program”  participant  [defined  as  being  a 
lender  which  has  been  delegated  by 
SBA  to  take  specific,  final  actions  (as 
delineated  hereinafter  in  Subpart  B]  on 
behalf  of  the  Agency  with  regard  to 
SBA’s  financial  assistance  delivery 
system]. 

(b]  Re-certified/de-certified  as  a 
participant  in  the  “Preferred  lender 
Program”  [to  be  determined  by  SBA  at 
least  once  every  three  (3]  years]. 

These  proposed  regulations  apply 
only  to  PLP  participants,  insofar  as  they 
delineate  SBA’s  delegations  of  the 
financial  assistance  delivery  system’s 
authorities/  responsibilities.  It  should  be 
noted,  however,  that  the  eligibility  and 
performance  criteria  set  forth  herein  (as 
to  how  a  lender  can  be  selected,  for 
retained  in,  or  removed  from  the 


Preferred  Lender  Program]  will  apply  to 
all  prospective  participants  in  tlie  PLP. 
The  remainder  of  this  Supplementary 
Information  portion  siunmarizes  the 
rationale  used  in  determining  the 
proposed  regulations'  content  with 
respect  to  Preferred  Lender  Program 
certification,  re-certification  and  de¬ 
certification  criteria. 

These  eleven  (11]  eligibility  criteria 
pertain  to  the  factors  for  the  “Preferred 
Lender  Program”  and  include  such 
quantifiable  factors  as  the  lender’s 
required  experience  as  an  SBA 
participating  lender,  lenders’  loss  rate 
on  their  non-SBA  commercial  loan 
portfolio,  years’  passage  since  the 
lenders  have  had  any  difficulty  with 
SBA  vis-a-vis  denial(s]  of  liability  and/ 
or  involuntary  termination(s]  of 
guaranty,  and  acceptable  volumes  of 
Lender  disbursed,  SBA-guaranteed 
business  loans.  This  later  criteria  (loan 
volume]  becomes  more  restrictive  as  a 
lender  seeks  to  be  re-certified  by  SBA 
as  a  “Preferred  Lender  Program” 
participant.  The  SBA  will  develop 
specific  criteria  for  re-certification  and 
de-certification.  Such  proposed  criteria 
and  related  procedmes  will  be 
published  in  the  Federal  Register  within 
120  days  of  these  rules’  effective  date. 
The  acceptable  SBA-loan  purchase  rate 
(as  to  dollars]  for  lenders  is  to  be  at 
least  twenty  (20  percentum  less  than  the 
average  purchase  rate  percentage 
experienced  (over  SBA’s  three  (3]  fiscal 
years  immediately  preceding  lender’s 
application]  by  the  local  (Branch  or 
District]  SBA  office  servicing  the 
territory  in  which  the  lender’s  principal 
office  is  located.  For  instance,  if  a 
particular  SBA  office’s  average  loan 
purchase  rate  (as  to  dollars]  on  all  of  its 
guaranteed  business  loans  during  our 
Fiscal  Years  1978/1980  were  fifteen  (15] 
percentum,  a  local  lender  apply  for  PLP 
status  would  have  to  have  a  purchase 
rate  on  SBA’s  guaranteed  business  loans 
for  the  that  same  period  of  time  of  no 
more  than  twelve  (12]  percentum  (20% 
less  than  the  overall,  localized  average]. 

These  selection  criteria  are  designed 
to  make  certain  that  the  “Preferred 
Lender  Program”  is  selective  and  is 
reserved  for  our  more  experienced,  more 
active  and  least  troublesome  lending 
partners.  Among  our  qualitative  factors 
for  PLP  participation  selection,  is  a 
proven  commitment  to  small  business 
generally,  including  concerns  owned 
and  operated  by  women,  members  of 
socially  and  economically 
disadvantaged  groups  (such  as 
minorities],  etc.  In  these  proposed 
regulations,  we  do  not  establish  specific 
(numeric]  goals,  targets  or  requirements 
as  to  how  many  SBA-guaranteed  loans 
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must  or  should  be  made  to  SBA’s 
"priority”  groups’  members  or  to  our 
“priority”  types  of  business  activities. 
However,  we  do  propose  to  reserve  such 
goal-setting  rights  to  the  Agency.  Of 
course,  such  goals  would  be  as  localized 
as  is  possible.  We  expect  that  our 
preferred  lending  partners  will 
cooperate  fully  in  helping  SBA  meet 
higher,  national  objectives,  such  as 
equal  credit  opportunities,  etc.  Lenders' 
performance  in  these  areas  will  be 
monitored  very  closely  to  make  certain 
that  the  PLP  does  not  operate  to  the 
detriment  or  exclusion  of  our  "priority” 
groups’  members  or  “priority”  types  of 
business  actvities. 

Our  final  points  with  respect  to 
eligibility  criteria  for  lenders  to  be 
selected  as  PLP  participants  are  that: 

(1)  the  process  begins  at  the  lender’s 
local  SBA  office  (and  not  in  Washington, 
D.C.); 

(2)  any  of  the  criteria  can  be  waived 
by  the  SBA’s  Associated  Administrator 
for  Financial  Assistance  i/ there  are 
extenuating  circumstances  and  7/ SBA’s 
regional  and  district  or  branch  offices 
request  such  waiver(s)  with  full 
explanation  and  justification;  and 

(3)  Certain  re-certification/de- 
certification  quantifiable  criteria  permit 
deviations  (with  the  "benchmark”  being 
twenty  (20)  percentum  fi'om  the 
established,  published  performance 
standards). 

As  for  the  Preferred  Lender  Program’s 
policies  with  respect  to  loan  processing 
(including  decision-making  as  to  loan 
eligibility,  creditworthiness,  structuring, 
approving/disapproving,  and  closing). 
Section  122.106  provides  that  SBA  is 
willing  to  transfer  from  SBA  to 
“Preferred  Lender  Program”  participants 
many,  final  decision-making  and  action 
authorities  and  responsibilities  relevant 
to  most  of  SBA’s  deferred  participation 
business  loans.  In  these  proposals,  we 
intend  (at  least  for  now)  to  restrict  the 
“Preferred  Lender  Program”  authority  to 
7(a)  business  loans  [excluding 
Handicapped  Assistance  Loans, 
Economic  Opportunity  Loans,  Energy 
Loans,  Employee  Stock  Ownership  Plan 
(Trust)  loans,  etc.].  The  7(a)  business 
loan  eligibles  are  restricted  further  by 
listing  specific  types  of  business 
activities  which  pose  particular 
eligibilty — determination  problems,  such 
as  media  loans,  and  are  ineligibles  for 
“Preferred  Lender  Program”  processing. 
Many  of  these  “ineligibles”  are  eligible 
for  processing  under  the  “Certified 
Lender  Program”  and/or  SBA’s 
“regular”  business  loan  procedures. 

'Hie  rationale  for  proposing  these 
restrictions  is  the  need  to  be  cautious  in 
exercising  the  authorities  granted  by 
Pub.  L  96-302  and  the  need  to  keep  the 


rules  as  clear  and  simple  as  possible, 
especially  in  the  beginning  of  the 
“F^eferred  Lender  Program”.  It  should 
be  noted  that  PLP  participants  are  to 
process  all  PLP-eligible  loans  under  the 
PLP  procedures.  Other  SBA  loans  are  to 
be  processed,  as  appropriate,  under  the 
auspices  of  either  the  Certified  Lenders 
or  Regular  Participating  Lenders 
Programs. 

Most  of  the  types  of  loans  ineligible 
for  “Preferred  Lender  Program” 
processing  are  so  categorized  because  of 
their  eligibility-determination 
complexities,  most  of  which  evove  from 
the  Small  Business  Act’s  provisions  and 
their  implementing  regulations. 

It  would  be  difficult  for  PLP 
participants  to  determine  whether  some 
particular  type  of  loan,  e.g.,  media,  could 
or  could  not  be  processed,  unilaterally, 
without  any  SBA  guidance.  This  matter 
is  all  the  more  critical  when  one 
recognizes  that  SBA  cannot  honor  its 
guaranty  to  a  lender  on  what  was  an 
illegal  loan,  according  to  SBA’s  statutes, 
rules  and  regulations,  etc.  These 
restrictions  will  enhance  the  SBA/ 

Lender  partnership. 

The  authority  contained  in  Pub.  L.  96- 
302  does  not  relieve  SBA  fi'om 
complying  with  the  statutory 
requirements  that  apply  to  any  other 
loan  guarantee  of  the  Agency.  Therefore, 
any  lender  exercising  PLP  authority  to 
obligate  the  Agency  on  a  loan  must  also 
assume  the  responsibility  of  compliance 
with  all  limitations  on  such  loans.  It 
would  defeat  the  purpose  of  the 
delegation  if  all  applications,  first,  had 
to  be  submitted  to  SBA  for  its  review  of 
all  statutory  requirements  before  the 
lender  processed  the  loan.  All  loan 
guarantee  approvals,  whether  approved 
by  SBA  or  a  lender,  are  subject  to  the 
total  authority  appropriated  by  Congress 
in  the  Agency’s  budget.  In  order  to  avoid 
any  possibility  of  exceeding  the  budget 
authority,  it  is  necessary  for  SBA  to 
control  die  amount  of  approvals  by  the 
lenders.  The  amount  of  approval 
authority  allocated  to  various  lenders 
must  be  subject  to  the  Agency’s  right  to 
increase,  decrease  or  terminate  unused 
portions  of  the  authority  at  any  time,  as 
required  by  various  bu^et  actions  by 
the  Congress. 

This  program  represents  the  vast 
majority  of  SBA  loan  gueirantee 
approvals,  and  the  specified  limitations 
eliminate  the  need  for  lenders  to  become 
familiar  with  the  many  special  eligibility 
requirements  involved  with  the 
additional  loan  guarantee  programs. 

Also,  many  of  the  other  loan  programs 
require  SBA  to  get  the  assistance  of 
other  agencies  before  action  can  be 
taken.  'The  total  amoimt  of  the  lender’s 
PLP  loan  approval  authority  is  limited  at 
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this  time  to  under  $300,000  (SBA  and 
lender’s  shares]  because  loans  less  than 
this  amount  are  categorically  excluded 
from  the  requirements  of  the  National 
Evironmental  Protection  Act  (NEPA). 
Since  these  requirements  specify  several 
actions  that  must  be  taken  by  SBA  (on 
loans  of  $300,000  or  more  in  face  value], 
it  is  not  feasible  for  the  lender  to 
process  the  loan  up  to  the  point  of 
approval  and  then  forward  the  loan 
application  to  SBA  for  the  NEPA 
evaluations.  SBA  will  continue  to  work 
with  the  Council  on  Environmental 
Quality  to  see  if  NEPA  restrictions  can 
be  clarified  and/or  simplified  in  such  a 
way  that  PLP  participants  could  process, 
unilaterally,  all  otherwise  eligible,  SBA- 
guaranteed  7(a]  business  loans,  up  to  the 
SBA's  statutory  limitation  as  to  SBA’s 
share  of  the  loan,  rather  than  having  to 
“cap”  this  PLP  authority  at  the  $300,000 
total  amount,  (SBA  and  Lender]  level. 

These  proposed  regulations,  also,  deal 
specifically  with: 

(1)  Requirements  of  “Preferred  Lender 
Pr^am”  participants  to  have  SBA's 
“Statements  of  Personal  History”  (SBA  Form 
912]  cleared  hy  SBA's  Office  of  Security  and 
Investigations  (for  determinations  of  good 
character  on  the  part  of  the  small  businesses’ 
owners,  principal  stockholders,  eta); 

(2)  Maximum  flexibUity  to  PLP  pe^cipants 
[and  their  local  SBA  office(s]]  with  respect  to 
mutually-agreed  upon  loan  closing 
documents  and  requirements; 

(3)  A  specific  listing  of  those  types  of  SBA's 
guaranteed,  7(a]  business  loans  which  are  not 
eligible  for  unilateral  (PLP)  processing  by  the 
lender  participants  (though  they  may  be 
eligible  for  either  "Certified  Lender  Program” 
or  SBA’s  regular  loan-processing  procedures); 

(4)  A  prohibition  against  the  usage  of  the 
Preferred  Lender  Program’s  procedures  if  the 
loan’s  proceeds  are  to  be  used  to  reduce  the 
lender's  exposure  or  the  exposure  of  any 
other  lender  affiliated  through  common 
ownership,  such  as  through  a  holding 
company;  and, 

(5)  No  more  than  twenty-five  (25)  percent 
of  the  loan  proceeds  can  be  used  for  debt 
payment,  including  debt  owed  to  the  lender 
or  its  affiliates.  Payment  of  trade  accounts 
payable  is  not  considered  to  be  debt 
payment. 

As  for  the  Preferred  Lender  Program’s 
loan  administration  (collection  and 
servicing]  and  loan  liquidation  policies, 
§§  122.107  and  122.108  specify  that  SBA 
is  willing  to  transfer  to  “Preferred 
Lender  Program”  participants  many 
final  decision-maldng  and  action 
authorities  and  responsibilities. 

Under  §  122.107,  SBA  permits 
participants  in  the  “Preferred  Lender 
Program”  to  take  (on  or  after  the 
effective  date  of  this  regulation]  such 
fritiu^  servicing  actions  as  specified  on 
all  Guaranteed  Loans  (including 
prospective  actions  on  those  SBA- 
guaranteed  loans  which  were  in  the 


participant’s  portfolio  priar  to  the  lender 
having  become  approved  by  SBA  as 
being  a  “Preferred  Lender  Program” 
participant]. 

Each  qualified  lender,  under  this 
proposed  delegation  of  authority,  must 
follow  accepted  standards  of  loan 
servicing  (including  collection  follow-up, 
borrower  services  and  accounting 
controls]  employed  by  prudent  lenders. 
Each  qualified  lender  would  retain  all 
dociunents  relating  to  the  loan,  would 
receive  all  payments  from  the  borrower, 
and  be  responsible  for  the  loan’s  proper 
servicing.  SBA  does  not  propose  that 
PLP  participants  be  permitted  to  sell  the 
guaranteed  portion  of  SBA  loans  in  the 
secondary  market  without  prior  SBA 
review  or  consent. 

With  respect  to  loan  administration 
[servicing  and  collection],  a  qualified 
lender  would  have  to  obtain  prior  SBA 
written  consent  if  it  plans  to  (1]  release 
or  waive  any  claim  against  any 
borrower,  guarantor,  obligor,  or  standby 
creditor,  (2]  sell  any  primary  obligation 
or  other  evidence  of  a  Guaranteed  Loan 
to  anyone  other  than  another  Preferred 
Lender,  or  for  an  amount  less  than  the 
total  amount  due;  (3]  accept  a 
compromise  settlement  for  less  than  the 
total  amount  due;  (4]  advance  funds 
which  would  be  chargeable  to  SBA  or 
added  to  an  outstan^ng  loan  balance: 
or,  (5]  take  or  consent  to  any  action  that 
would  confer  a  preference  on  the 
qualified  lender  over  SBA.  SBA  shall 
have  the  responsibility  to  ensure  that 
the  borrower  complies  with  the  non¬ 
discrimination  provisions  set  forth  in 
Title  13  CFR  Part  113  and  Part  117  (when 
promulgated]  of  SBA  Rules  and 
Regulations. 

>  SBA  will  continue  to  make  its  loan 
officers  and  management  assistance 
personnel  available  to  the  borrower  and 
the  preferred  lender.  If  the  borrower 
defaults,  the  regular  procedures 
prescribed  in  Subpart  A  of  this  Part 
[§  122.10(b]]  shall  be  applicable. 

If  a  preferred  lender  is  determined  to 
be  ne^igent  in  its  responsibilities  under 
the  delegation  of  authority,  one  of  SBA’s 
possible  remedies  may  be  the  removal 
of  the  institution  frt)m  our  Preferred 
Lender  status. 

Section  122.108  is  devoted  to  the 
authorities  and  responsibilities  of  the 
preferred  lender  with  respect  to  loan 
liquidation.  The  section  requires,  before 
any  determination  to  liquidate  a  loan  is 
made,  that  the  lender  develop  a  written 
liquidation  plan  having  the  concurrence 
of  SBA.  Su(^  plan  must  consider,  among 
other  items,  the  possibility  of  a  work¬ 
out,  the  estimated  cost  of  planned 
actions,  and  the  necessary  time  frcune. 
The  plan  could  be  amended  with  the 
concurrence  of  SBA  and  the  preferred 


lender.  The  lender,  within  the  confines 
of  state  and  local  law,  would  have  the  . 
authority  to  work  on  legal  and  credit 
aspects  of  the  liquidation  relating  to. 
among  other  items,  work-outs,  taking 
possession,  appraisals,  foreclosures,  and 
litigation.  Prior  SBA  approval  is  required 
with  respect  to  several  listed  items. 
Proceeds  from  the  liquidation  may  be 
used  to  reduce  the  total  outstanding 
loan  balance,  except  that,  if  SBA  has 
purchased  the  guaranteed  portion,  SBA 
shall  share  the  liquidation  proceeds 
ratably  with  the  preferred  lenders.  Upon 
termination  of  a  liquidation,  the  lender 
must  provide  SBA  with  a  detailed 
accounting. 

Accordingly,  pursuant  to  the  authority 
contained  in  Section  5(b](7]  of  the  Small 
Business  Act  [15  U.S.C.  eL  seq.],  it  is 
proposed  to  amend  Part  122,  Chapter  L 
Title  13  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  Present  Part  122  is  amended  by 
designating  it  as  Subpart  A. 

2.  A  new  Subpcul  B.  to  include 

§§  122.100-122.108  (including  Tables  A  & 
B],  is  added  to  read  as  follows: 

PART  122— BUSINESS  LOANS 

Subpart  A— General  Procedures 
*  «  *  *  * 

Subpart  B — Delegation  of  Authority  to 
Certain  Lending  Institutions 

Sec. 

122.100  Captions. 

122.101  Statutory  provision. 

122.102  Objectives. 

122.103  Limitation. 

122.104  Definitions. 

122.105  Eligibility  of  preferred  lender 
program  status. 

122.106  Loan  processing. 

122.107  Loan  administration. 

122.108  Liquidation  procedures  and 
responsibilities. 

Table  A  Volume  criteria  for  certification  of 
preferred  lenders. 

Table  B  Volume  criteria  for  re-certification 
of  preferred  lenders. 

Authority:  15  U.S.C  634(b)(7).  Pub.  L  96- 
302,  approved  July  2, 1980  (94  StaL  833,838). 

§122.100  CafMom. 

Where  captions  are  inserted  as 
headings,  they  are  inserted  for 
convenience,  and  are  not  a  part  of  these 
regulations. 

§  122.101  Statutory  provision. 

The  statutory  provision  is  found  at  15 
U.S.C.  634(b](7]  (94  StaL  838]. 

§122.102  Obiactivea. 

The  intent  of  Congress  and  of  the 
provisions  of  this  Subpart  B  is  to 
delegate  to  certain  lending  institutions, 
herein  called  Preferred  Lenders,  limited 
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loan  processing,  administration  and 
liquidation  authority.  SBA’s  own 
authority  is  conditioned  and  limited  by 
law,  and  such  delegation  is  confined 
within  such  conditions  and  limits,  and 
such  further  conditions  as  herein  set 
forth.  SBA  shall  deny  its  liability  on 
Guaranteed  Loans  when  statutory 
conditions  or  limitations  of  the  Act  are 
violated,  and  in  cases  of  negligence, 
fraud  or  material  misrepresentation, 
including  the  willful  omission  of  a 
material  fact  necessary  to  make  a 
statement  not  misleading.  Where  an 
alleged  fact  is  peculiarly  within  the 
knowledge  of  a  loan  applicant,  and  the 
Preferred  Lender  has  no  reason  to 
discredit  such  allegation,  the  Preferred 
Lender  may  rely  on  such  allegation: 
Provided,  That  such  allegation  is  made 
subject  to  the  criminal  provisions  of 
Title  18,  U.S.C.  and  Section  16  of  the 
Act. 

§  122.103  Limitation. 

The  delegation  of  SBA’s  authority  to 
Preferred  Lenders  shall  be  limited  to 
Guaranteed  Loans,  and  is  further  limited 
by  §  122.107(b)  and  §  122.108(c)  below. 
Within  these  limitations.  Preferred 
Lenders  shall  process,  administer  and 
liquidate  all  Guaranteed  Loans  under 
the  provisions  of  this  Subpart  and  of  the 
participation  agreement. 

§122.104  Definitions. 

DeHned  terms  are  capitalized  through 
this  subpart. 

“Act"  means  the  Small  Business  Act, 
15  use  631  et  seq. 

“Preferred  Leaded’  is  a  lending 
institution  subject  to  continuing 
supervision  and  examination  by  a  State 
or  Federal  chartering,  licensing,  or 
similar  regulatory  authority  satisfactory 
to  SBA.  Certification  authorizes  such 
lender  to  process,  administer  and 
liquidate  its  Guaranteed  Loans  pursuant 
to  the  Act,  to  this  Subpart  and  to  the 
participation  agreement  with  SBA. 

“Guaranteed  Loan”  means  a  deferred 
participation  loan  pursuant  to  §  §  7(a) 
and  13  of  the  Act  [15  USC  636(a)],  not 
including  group  loans  under  Subsection 
7(a)(5),  see  §§  120.2  and  122.9  of  this 
Chapter. 

“Small  Business  Concern"  means  a 
concern  (and  its  affiliates]  defined  as  in 
§  3(a)  of  the  Small  Business  Act,  [15 
USC  632(a]],  and  the  regulations 
thereunfer  (including,  but  not  limited  to, 
applicable  size  standards.  Part  121  of 
this  Chapter). 

§  122.105  Eligibility  of  preferred  lender. 

SBA  will  require  a  Preferred  Lender  to 
meet  the  following  basic  requirements: 

(a)  Participation  with  SBA.  Lender 
shall  have  been  an  active  participant  in 


SBA’s  Guaranteed  Loan  program  (as 
defined  in  Table  A  below)  for  not  less 
than  five  (5)  years. 

(b)  Average  Loan  Activity.  Lender 
shall  maintain  an  average  loan  activity 
for  each  three-year  period  in  accordance 
with  Table  B  below. 

(c)  Loss  Ratio.  The  percentage  of  loss 
on  lender’s  commercial  loans  which  are 
not  Guaranteed  Loans  shall  not  exceed 
an  average  of  one  percent  (1%)  per  year 
for  the  previous  three  years. 

(d)  SBA  Purchases.  The  purchase  by 
SBA  of  Guaranteed  Loans  from  lender 
over  SBA’s  three  fiscal  years 
immediately  preceding  lender’s 
application  has  been  (in  dollar  amounts] 
at  least  twenty  percent  below  the 
average  purchase  rate  experienced  by 
the  SBA  office  serving  the  territory  in 
which  lender’s  principal  office  is 
located. 

e.  Acceptance  of  Responsibility. 
Unless  SBA  requests  otherwise,  in 
writing.  Lender  shall  accept  in  all 
respects  such  authority  and 
responsibilities  as  SBA  hereby  delegates 
to  it:  Provided,  That  SBA  agrees  to 
remain  available  for  consultations  and 
advice  as  lender  deems  appropriate. 

(f)  Complete  Packages.  Lender  shall 
have  demonstrated,  to  SBA’s 
satisfaction,  that  it  has  the  consistent 
ability  to  present  complete  and  well- 
analyzed  loan  packages  to  SBA. 

(g)  Lawful  Operations.  Lender  shall 
have  demonstrated  to  SBA’s  satisfaction 
that  it  has  complied  with  SBA’s 
regulations  and  published  policies,  in 
addition  to  showing  that  it  complies 
with  other  applicable  law:  Provided, 
That  SBA  shall  have  the  responsibility 
for  borrower’s  compliance  with  the  non¬ 
discrimination  provisions  of  Title  13 
CFR  Parts  113  and  117  (when 
promulgated)  of  this  Chapter. 

(h)  SBA  Priorities.  Lenders  shall 
demonstrate,  to  SBA’s  satisfaction,  that 
it  will  extend  assistance  to  creditworthy 
Small  Business  Concerns  engaged  in 
pursuits,  or  owned  and  operated  by 
groups,  on  SBA’s  priority  list.  At 
present,  SBA  assigns  priority  to  energy, 
job  creation,  high  technology, 
innovation,  export  and  community 
development.  SBA  further  assigns 
priority  to  women,  the  disadvantaged, 
veterans  and  the  handicapped.  SBA 
may,  from  time  to  time,  subsequent  to 
the  effective  date  of  these  regulations, 
establish  (as  appropriate  and  on  as 
localized  a  basis  as  is  practicable)  loan 
objectives  for  such  priority  pursuits  or 
groups,  and  attainment  of  such 
objectives  will  be  a  factor  when  SBA 
evaluates  the  performance  of  the 
Preferred  Lender. 

(i)  Quality  of  Lending.  By  becoming  a 
Preferred  Lender,  Lender  shall  be 


deemed  to  have  affirmed  that  it  will 
follow  generally  accepted  standards  of 
loan  making,  servicing  and  collection 
employed  by  prudent  lenders,  and  in  no 
event  apply  lower  standards  for 
Guaranteed  Loans  than  for  its  own 
loans. 

(j)  Regulatory  Reports.  By  becoming  a 
Preferred  Lender,  Lender  shall  be 
deemed  to  have  agreed  that  State  or 
Federal  chartering,  licensing,  or  similar 
regulatory  authority  may  furnish  to  SBA 
copies  of  examination  reports  and  other 
information  affecting  SBA. 

(k)  Inspection.  Lender  shall  agree  in 
writing  that  representatives  of  SBA  shall 
have  access,  during  normal  business 
hours,  to  audit  and  inspect  all 
documents  in  the  Lender’s  possession 
relating  to  Guaranteed  Loans. 

(l)  Past  Denial  Liability.  Lende’’  must 
not  have  suffered  a  partial  or  total 
denial  of  liability  or  termination  of 
guaranty  (except  upon  the  lender’s 
request]  on  any  Guaranteed  Loan  during 
the  preceding  five  calendar  years. 

(m)  Waiver.  The  Associate 
Administrator  for  Financial  Assistance 
may  waive  any  requirement  of  this 
Section  for  good  cause  shown  in 
furtherance  of  the  objectives  of  the 
Small  Business  Act. 

(n)  No  Entitlement.  Approval  of 
lenders  by  SBA  pursuant  to  this  Subpart 
is  discretionary  and  may  be  withdrawn 
if,  upon  evaluation,  a  Preferred  Lender  is 
found  deficient  in  meeting  the 
responsiblities  specified  in  this  Subpart. 

§  122.106  Loan  processing. 

(a)  Loan  Approval.  A  Preferred  Lender 
is  responsible  for  all  decisions  relating 
to  eligibility,  size,  creditworthiness,  loan 
closing  and  compliance  with  all 
requirements  of  law  or  SBA  regulations, 
such  as,  for  example,  terms  and 
conditions  prescribed  in  §  120.3  of  this 
Chapter  relating  to  maturities,  guaranty 
fees  and  interest  rates,  service  and 
applicant’s  fees,  and  insurance.  The 
Preferred  Lender’s  approval  of  a  loan 
must  be  evidenced  by  the  signatures  of 
two  loan  officers  or  by  its  loan 
committee. 

(b)  Credit  Allocations.  Each  Preferred 
Lender  shall  receive  a  periodic 
allocation  of  credit  which  shall  be  its 
maximum  authority  to  commit  SBA  on 
Guaranteed  Loans  for  the  period.  Such 
lender’s  allocation  shall  be  increased 
only  by  written  authority  of  SBA  and 
shall  not  be  restored  by  payments 
received  on  SBA-related  loans;  however, 
loan  cancellations  shall  be  credited  to 
the  lender’s  allocation  of  SBA’s  credit  if 
the  cancellation  occurs  in  the  same  SBA 
Fiscal  Year  as  the  cancelled  loan 
originally  was  approved  and  debited  to 
the  allocation’s  account. 
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(c)  Limitations  on  Preferred  Lender’s 
authority. 

(1)  Within  the  allocation  described  in 
paragraph  (b)  of  this  section,  the 
Preferred  Lender  is  authorized  to 
approve  loans  to  a  borrower  and  its 
affiliates  (as  defined  in  §  121.3-2(a)  of 
this  Chapter),  if  the  aggregate  of  such 
loans  does  not  exceed  the  lesser  of  (i) 
$300,000  or  (ii)  the  amount  which  the 
SBA  district  or  branch  office,  serving  the 
territory  where  such  borrower  is 
located,  is  authorized  to  approve.  The 
amount  of  $300,000  in  (i)  above  applies 
to  the  total  amount  of  a  loan,  and  does 
not  refer  to  SBA’s  guaranteed  share. 

(2)  A  Preferred  Lender  shall  obtain 
written  SBA  consent  before  approving 
any  loan  request. 

(i)  if  the  loan  applicant  has  received 
financial  assistance  from  SBA  other 
than  through  a  Guaranteed  Loan  from 
such  lender,  or  a  disaster  loan  or  other 
financial  assistance  under  Secs.  5(e], 

7(b),  or  7(g)  of  the  Act,  see  Parts  131  and 
123  of  this  Chapter; 

(ii)  to  effect  a  change  of  ownership; 

(iii)  for  recreational  or  amusement 
enterprises; 

(iv)  for  private  or  membership 
organizations; 

(v)  to  pay  ofi  a  creditor  who  is 
inadequately  secured  and  is  in  a  likely 
position  to  suffer  a  loss; 

(vi)  to  provide  funds  for,  or  replace, 
working  capital  used  for  distribution  or 
loans  to  owners,  partners  or 
shareholders  of  the  Small  Business 
Concerns  [See  also  S  120.2(d)(l)(ii)]; 

(vii)  to  refund  a  debt  of  a  small 
business  investment  company  licensed 
by  SBA  under  Title  III  of  the  Small 
Business  Investment  Act,  15  U.S.C.  661 
et  seg.; 

(viii)  for  investment  in  real  or 
personal  property  other  than  for 
purposes  of  growth,  modernization  or 
expansion  of  the  loan  applicant. 
Examples  of  proscribed  loan  purposes 
include  rental  or  leasing  property, 
relending  or  reinvesting  (including 
insurance  companies  and  agents); 

(ix)  for  any  broadcaster,  producer  or 
distributor  of  print  media,  film,  records, 
tape,  or  live  performance  of  art  or 
entertainment; 

(x)  for  oil  and  natural  gas  exploration 
(i.e.  'wildcatting'); 

(xi)  to  any  concern  whose  income  (or 
that  of  its  principals)  in  whole  or  in  part 
is  derived  from  gambling; 

(xii)  the  effect  of  which  would  be  to 
create  or  encourage  a  monopoly  in 
violation  of  §  120.2(d)(8)  of  this  Chapter, 

(xiii)  to  any  concern  engaged  in  illegal 
activity  or  in  the  production,  servicing  or 
distribution  of  products  or  services  used 
in  connection  with  an  illegal  activity; 


(xiv)  to  any  concern  if  any  of  its 
principals  has  been  convicted  of  a 
felony,  is  imprisoned,  on  parole,  on 
probation  or  is  appealing  a  felony 
conviction; 

(xv)  to  any  cooperative. 

(d)  Refinancing.  Up  to  twenty-five 
percent  (25%)  of  any  loan  made  pursuant 
to  this  Subpart  B  may  be  used  to 
refinance  existing  debt,  but  the  exposure 
of  the  Preferred  Lender  and  its  Affiliates 
after  such  refinancing  shall  at  least 
equal  such  lender's  and  Affiliates 
outstanding  loans  or  ten  percent  (10%)  of 
such  loan  whichever  is  more.  Payment 
of  trade  accounts  payable  shall  not  be 
considered  debt  payment  for  the 
purposes  of  this  subsection. 

§  122.107  Loan  adminsitration. 

(a)  Servicing.  SBA  authorizes 
Preferred  Lenders  to  take  [on  or  after 
the  effective  date  of  this  regulation]  such 
servicing  actions  as  herein  specified  on 
all  Guaranteed  Loans. 

(b)  Standard.  Each  Preferred  Lender 
shall  follow,  in  servicing  such  loans, 
generally  accepted  standards  of  loan 
servicing  employed  by  prudent  lenders. 

(c)  Scope  of  Service.  Subject  to 
limitations  hereafter  described,  each 
Preferred  Lender  shall  have  the 
authority  and  responsibility  with  respect 
to  each  Guaranteed  Loan,  to  administer 
such  loan  in  a  manner  reasonably 
comparable  to  that  of  its  non-SBA 
portfolio.  The  Preferred  Lender  (1)  shall 
hold  the  note,  instruments  of 
hyporthecation,  and  all  other 
agreements  and  documents  obtained  by 
it  in  connection  with  such  loan,  subject 
however,  to  paragraphs  (d)  (2)  and  (3)  of 
this  section;  (2)  shall  receive  all 
payments  of  principal  imd  interest  on 
such  loan  and  shall  be  responsible  for 
all  loan  servicing  [including  (but  not 
limited  to)  collection  follow-up, 
borrower's  services  and  accounting 
controls]  until  such  time  as  the  SBA 
expressly  accepts  responsibility  for 
service;  and  (3)  shall  have  the  authority 
to  sell  the  guaranteed  portion  of  each 
SBA  guaranteed  loan  in  the  secondary 
market  subject  to  prior  SBA  review. 

(d)  Limitations  on  Servicing.  Each 
Preferred  Lender  shall  be  required  to 
obtain  the  prior  written  consent  of  SBA 
only  if  it  plans  to; 

(1)  Release  or  waive  any  claim  arising 
out  of  the  loan  against  any  borrower, 
guarantor,  obligor,  or  standby  creditop 

(2)  Sell  any  primary  obligation  or 
other  evidence  of  indebte^ess  of  loans 
guaranteed  by  SBA  to  any  one  other 
than  another  Preferred  Lender, 

(3)  Sell  any  primary  obligation  or 
other  evidence  of  indebtecbess  of  loans 
guaranteed  by  SBA  for  a  sum  less  than 
the  total  amount  due  thereon: 


(4)  Accept  a  compromise  settlement  of 
an  indebtedness  owed  to  the  Preferred 
Lender  on  loans  guaranteed  by  SBA: 

(5)  Adv£mce  funds  for  any  purpose 
(for  example,  preservation  of  collateral) 
if  such  funds  €ire  to  be  chargeable  to 
SBA  or  added  to  the  outstfuiding  loan 
balance;  and 

(6)  Take  or  consent  to  any  action  that 
benefits  or  confers  a  preference  on  the 
Preferred  Lender  or  its  Associates. 

(e)  SBA  Assistance.  SBA  shall 
continue  its  policy  to  aid  and  assist 
Small  Business  Concerns  to  discharge 
their  financial  obligations  and  to  advise 
Small  Business  Concerns  in  the 
management,  production  and  financial 
aspects  of  their  business  in  order  to 
encourage  the  development  of  sound 
and  growing  Small  Business  Concerns. 
Towards  this  end,  SBA  shall  continue  to 
make  available  the  support  assistance  of 
SBA  loan  officers,  management 
assistance  officers  etc.  at  the  request  of 
Small  Business  Concerns  or  their  " 
lenders.  The  moratorium  provisions  of 
Sec.  5(e)  of  the  Act  15  U.S.G  634(e)  and 
Part  131  of  this  Chapter  shall  be 
applicable  to  locms  under  this  Subpeul 

(f)  Purchase  by  SBA.  If  a  Small 
Business  Concern  defaults  on  a  loan 
being  serviced  by  a  Perferred  Lender  for 
more  than  sixty  (60)  calendar  days,  or  if 
SBA  otherwise  determines  to  pu^ase 
the  guaranteed  portion  of  a  loan,  the 
pur^ase  provisions  of  §  122.10(b)  shall 
apply. 

(g)  Negligence  by  Preferred  Lender.  If 
a  Preferred  Lender  is  negligent  in  its 
servicing  responsibilities  under  this 
subpart  B,  SBA  may  remove  the 
financial  institution  as  a  Preferred 
Lender,  and  deny  liability  pursuant  to 

§  122.102. 

$122,108  Liqukiation  proceduTM  and 

r^SponglDIWwS. 

(a)  Policy.  It  is  SBA  policy,  in 
liquidation  activities,  to  take  severe 
corrective  action  in  a  careful  and 
considered  manner.  Once  a  final 
decision  to  liquidate  is  made,  prompt 
action  is  necessary  to  ensure  maximum 
recovery  in  the  minimum  time  with 
equity  to  the  affected  borrower  and 
guarantors  During  such  proceedings 
SBA  remains  alert  to  the  possible 
resolution  of  the  borrower’s  problem 
and  eventual  return  to  regular  servicing, 
and  will  make  special  efforts  to  retain 
the  small  firm  in  existence  as  a  viable 
business  entity  rather  than  to  allow  a 
piecemeal  sale  of  assets  with  the 
resulting  loss  to  the  local  economy  as 
well  as  to  SBA.  Keeping  the  foregoing  in 
mind.  Preferred  Lenders  shall  have  the 
authority  to  liquidate  Guaranteed  Loans, 
subject  to  these  regulations. 
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(b)  Scope.  Subject  to  the  limitations 
listed  in  paragraph  (c)  of  this  section 
and  the  limitations  in  this  paragraph, 
each  Preferred  Lender  shall  have  the 
responsibility  to  resolve  problems  and 
to  protect  its  interest  and  that  of  SBA 
with  respect  to  any  Guaranteed  Loan 
after  a  plan  of  liquidation  pursuant  to 
paragraph  (c)  of  this  section  has  been 
agreed  upon.  The  Preferred  Lender,  after 
ensuring  that  it  is  in  compliance  with  the 
plan  of  liquidation  and  with  all  state 
and  local  laws  and  customs  pertaining 
to  liquidation,  shall  have  the 
responsibility  to  work  on  legal  and 
credit  considerations  which  include 
sending  notices  to  borrowers  and 
guarantors,  workouts,  taking  possession, 
care  and  protection  of  collateral, 
appraisals,  foreclosures,  all  sales  related 
activities  {e.g.  advertising,  determination 
of  sales  methods,  accounting  for 
proceeds),  establishing  deficiencies,  as 
well  as  litigation  actions.  SBA's  prior 
written  consent  shall  be  required  only  if 
the  Preferred  Lender: 

(1)  plans  to  accelerate  the  maturity  of 
any  note  or  sue  upon  any  loans 
instrument,  or 

(2)  proposes  to  take  actions  contrary 
to,  or  in  conflict  with,  the  liquidation 
plan. 

(c)  Plan.  Before  any  determination  of 
liquidate  is  made,  a  written  liquidation 
plan  shall  be  developed  by  the  Preferred 
Lender  for  the  written  concurrence  of 
SBA.  Such  plan  shall,  at  a  minimum, 
reflect  due  consideration  of  the 
possibility  of  a  work-out,  the  extent, 
nature  and  collateral  for  any  non-SBA 
lending  by  the  Preferred  Lender  to  the 
borrower/guarantors,  the  estimated  cost 
[e.g.  legal  fees)  of  the  planned  actions, 
method  of  public  offering,  the  bonded 
auctioneer,  the  estimated  overall 
recovery,  protective  bids  and  the  time 
necessary  to  complete  this  effort  The 
plan  should  also  cover  possible 
litigation.  As  needed,  the  plan  may  be 
amended  with  the  written  concurrence 
of  SBA  and  the  Preferred  Lender.  In 
implementing  the  plan,  the  Preferred 
Lender  shall  provide  to  SBA  copies  of 
pertinent  letters,  notices,  pleadings, 
liquidation  sale  materials  and  such  other 
documents  as  SBA  may  request.  SBA 
encourages  Preferred  Lenders  to  consult 
freely  with  SBA. 

(d)  Proceeds  from  Liquidation.  If  the 
Preferred  Lender  is  solely  responsibile 
for  the  liquidation  of  the  loan,  it  may 
apply  the  proceeds  derived  from  the 
liquidation  to  reduce  the  total 
outstanding  loan  balance.  If,  however, 
the  Preferred  Lender  has  elected  to 
make  demand  upon  SBA  under  SBA 
regulations  to  purchase  the  guaranteed 
portion  of  an  SBA  guaranteed  loan,  the 
proceeds  derived  from  the  liquidation 


shall  be  shared  ratably  by  it  and  SBA.  If 
the  Preferred  Lender  has  not  previously 
done  so,  it  may  upon  completion  of  the 
liquidation  make  demand  upon  SBA  for 
payment  of  SBA’s  share  of  the 
deficiency, 

(e)  Accounting.  Upon  the  completion 
of  a  liquidation,  the  Preferred  Lender 
shall  provide  SBA  with  a  detailed 
accounting. 

Dated:  January  9, 1981. 

A.  Vernon  Weaver, 

Administrator. 

[Catalog  of  Federal  Domestic  Assistance  No. 
59.012  (Small  Business  Loans]] 

Table  k.—iRe:  §  122. 105<.b));  Active 
Participant  in  SBA ’s  Guarantee  Loan  Program 


*(1  and 

Lender's  deposits  range  number 

of  loans 


Less  than  $50  million . 

.  40 

$50  million  to  $100  million . 

44 

$100  million  to  $150  million . 

48 

$150  million  to  $200  million . 

52 

$200  million  to  $250  million . 

56 

$250  million  to  $300  million . 

60 

$300  million  to  $350  rmtlion . 

64 

$350  million  to  $400  million . 

68 

$400  million  to  $450  million . 

72 

$450  million  to  $500  million . 

76 

$500  million  to  $550  million . 

80 

$550  million  to  $600  million . 

84 

$600  million  to  $650  million . 

88 

$650  million  to  $700  million . 

92 

$700  million  to  $750  million . 

96 

$750  million  to  $800  million . 

100 

$800  million  to  $650  million . 

104 

$650  million  to  $900  million . 

108 

$900  million  to  $950  million . 

112 

$950  million  to  $1  biliion . 

116 

$1,950  million  to  $2  billion . 

196 

$2,950  million  to  $3  billion . 

276 

$3,950  million  to  $4  billion . 

356 

$4,950  million  to  $5  billion . 

436 

$9,950  million  to  $10  billion . 

636 

*1.  Minimum  Number  of  SBA  Loan  Disbursements  Re¬ 
quired  over  the  immediately  precedit^  5  of  SBA's  Fiscal 
Years.  2.  For  each  additional  $50  million  deposit-size  incre¬ 
ment,  there  is  a  requirement  for  an  additional  4  SBA  loans 
over  the  5-years. 

Table  B. — (.Re:  §  122.105(0));  Average  Loan 
Activity  for  Each  Three-Year  Period  (Subse¬ 
quent  to  Becoming  a  Preferred  Lender) 


Lender's  deposits  range 

*{1  and 

2) 

number 
of  loans 

.  72 

.  78 

84 

90 

96 

102 

108 

114 

120 

126 

132 

138 

144 

150 

156 

162 

168 

$850  million  to  $900  million 

174 

180 

166 

306 

326 

546 

$4,950  million  to  $5  billion . 

.  666 

Table  B.—(Re:  §  122. 105(c));  Average  Loan 
Activity  for  Each  Three-Year  Period  (Subse¬ 
quent  to  Becoming  a  Preferred  Lender)— 
Continued 


*(1  and 

Lender's  deposits  range  number 

of  loans 


$9,950  million  to  $10  billion .  1,266 


*1.  Minimum  Number  of  SBA  Loan  Disbursements  Re¬ 
quired  of  Lender  to  be  eligible  for  SBA's  Re-Certification 
(after  3  of  SBA's  full  Fiscal  Years,  subsequent  to  the 
Lender's  Certification.)  2.  For  each  additional  $50  million 
deposit-size  increment,  there  is  a  requirement  for  an  addi¬ 
tional  6  SBA  loans  over  3  years. 

[FR  Doc.  81-1728  Filed  1-16-81:  8:45  am) 

BILLING  CODE  8025-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Ch.  1 

[Summary  Notice  No.  PR-81-1] 

Petitions  for  Ruiemaking;  Summary  of 
Petitions  Received  and  Dispositions  of 
Petitions  Denied 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
rulemaking  and  of  dispositions  of 
petitions  denied. 

summary:  Pursuant  to  FAA’s 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rule  making  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rule  making  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  of  certain  petitions  previously 
received.  The  purpose  of  ths  notice  is  to 
improve  the  public’s  awareness  of  this 
aspect  of  FAA’s  regulatory  activities. 
Publication  of  this  notice  and  any 
information  it  contains  or  omits  is  not 
intended  to  affect  the  legal  status  of  any 
petition  or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  be  received  on  or  before: 
January  30, 1981. 

ADDRESSES:  Send  comments  on  the 
petition  in  triplicate  to:  Federal  Aviation 
Adminstrtion,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGG-204), 

Petition  Docket  No. - ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

FOR  FURTHER  INFORMATION:  The 
petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGG-204),  Room  916,  FAA 
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Headquarters  Building  (FOB  lOA), 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephoine  (202) 
426-3644. 

This  notice  is  published  pursuant  to 
pargraphs  (b)  and  (f)  of  §  11.27  of  Part 


14  CFR  Part  71 

[Airspace  Docket  No.  80-ARM-15] 

Establishment  of  Control  Zone 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  Notice  of  Proposed 
Rulemaking  (NPRM)  proposes  to 
establish  a  control  zone  at  Provo,  Utah, 
to  provide  additional  controlled 
airspace  for  aircraft  executing  the  new 
instrument  landing  system  (ILS) 
standard  instrument  approach 
procedure  (SIAP)  developed  for  the 
Provo  Municipal  Airport,  Provo,  Utah. 
DATES:  Comments  must  be  received  on 
or  before  February  17, 1981. 

ADDRESSES:  Send  comments  on  the 
proposal  to:  Chief,  Air  Trafbc  Division, 
Attn:  ARM-500,  Federal  Aviation 
Administration,  10455  East  25th  Avenue, 
Aurora,  Colorado  80010. 

A  public  docket  will  be  available  for 
examination  by  interested  persons  in 
the  docket  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  10455 
East  25th  Avenue,  Aurora,  Colorado 
80010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pruett  B.  Helm,  Airspace  and  Procedures 
Specialists,  Operations,  Procedures  and 
Airspace  Branch  (ARM-530),  Air  Traffic 


,11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

Issued  in  Washington,  D.C.,  on  January  2, 
1981. 

John  H.  Cassady, 

Acting  Assistant  Chief  Counsel,  Regulations 
and  Enforcement  Di vision  Federal  A  viation 
Administration. 


Division,  Federal  Aviation 
Administration,  Rocky  Mountain 
Region,  10455  East  25th  Avenue,  Aurora, 
Colorado  80010;  telephone  (303)  837- 
3937. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  be  submitted  in  triplicate  to  the 
Chief,  Air  Traffic  Division,  Federal 
Aviation  Administration,  10455  East 
25th  Avenue,  Aurora,  Colorado  80010. 

All  communications  received  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  No  public  hearing 
is  contemplated  at  this  time,  but 
arrangements  for  informal  conferences 
with  Federal  Aviation  Administration 
officials  may  be  made  by  contacting  the 
Regional  Air  Traffic  Division  Chief.  Any 
data,  views,  or  arguments  presented 
during  such  conferences  must  also  be 
submitted  in  writing  in  accordance  with 
this  notice  in  order  to  become  part  of  the 
record  for  consideration.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 


by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM’s  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  Federal  Aviation  Administration 
(FAA)  is  considering  an  amendment  to 
subpart  F  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  71)  to 
establish  a  control  zone  at  Provo,  Utah. 
This  proposal  is  necessary  to  provide 
additional  controlled  airspace  for 
aircraft  executing  the  new  ILS  standard 
instrument  approach  procedure 
developed  for  the  Provo  Mimicipal 
Airport,  Provo,  Utah.  Accordingly,  the 
Federal  Aviation  Administration 
proposes  to  amend  subpart  F  of  Part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  71)  as  follows: 

By  amending  subpart  F,  §  71.171  so  as 
to  establish  the  following  control  zone  to 
I  read: 

I  Provo,  Utah 

Within  a  5-inile  radius  of  Provo  Municipal 
Airport  (latitude  40°12’56".,  longitude 
‘lll'’43'14"  W.J.  This  control  zone  is  effective 
during  the  specihc  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time 
thereafter  to  be  continuously  published  in  the 
Airport/Facility  Directory. 

Drafting  Information 

The  principal  authors  of  this 
document  are  Pruett  B.  Helm,  Air  Traffic 
Division,  and  Daniel  J.  Peterson,  Office 
of  the  Regional  Counsel,  Rocky 
Mountain  Region. 

This  amendment  is  proposed  under 
authority  of  section  307(a)  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  (49 
U.S.C.  1348(a)),  and  of  section  6(c)  of  the 
Department  of  Transportation  Act  (49 
U.S.C.  1655(c)). 

Note. — The  FAA  has  determined  that  this 
document  involves  a  proposed  regulation 
which  is  not  significant  under  Executive 
Order  12044,  as  implemented  by  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  Februa^  26, 1979).  Since  this 
regulatory  action  involves  an  established 
body  of  technical  requirements  for  which 


PeUUons  for  Rulemaking 


Docket  No.  Petitioner  Description  o(  the  rule  requested 


19948 .  Eastern  Air  Lines . Description  of  petition:  Reconsideration  of  the  Final  Rule  delaying  the 

introduction  of  widebody  ariraft  operations  at  Washington  National 
Airport  from  January  5  to  April  26. 1981. 

Regulations  affected:  14  CFR  Parts  93  and  159. 

Petitioners  reasons  for  rule:  The  continued  ban  of  widebody  aircraft 
service  at  National  contrary  to  the  public  kiteresL  unjustifiable 
by  substantial  evidence  of  record  before  the  FAA.  arxl  an  abuse  of 
the  FAA's  rulemaking  authority. 


Additional  information:  The  regulations  implementing  the  Metropolitan  Washington  Airports  (MWA)  Policy  were  issued  on 
September  IS.  1980  (45  FR  62398.  September  18.  1980)  and  were  to  become  effective  on  January  5. 1981.  amont  other  things, 
the  regulatins  would  allow  widebody  aircraft  to  use  Washington  National  Airport.  Public  Law  96-400  prohibited  the  fult  implemen¬ 
tation  of  the  MWA  policy  until  April  26, 1981.  The  FAA  has  determined  that  the  effective  date  of  MWA  policy  should  be  changed 
from  January  5  to  April  26  and  no  positions  of  the  policy  should  be  implemented  before  that  date  (45  FR  71251,  October  27, 
1980).  The  FAA  has  not  been  presented  with  adequate  reasons  to  implements  portins  of  the  policy  while  the  other  interrelated 
elements  are  deferred.  Furthermore,  insufficient  time  remains  to  receive  input  from  the  (Xiblic  in  time  to  grant  the  Petitioners 
request  to  allow  wide  body  aircraft  into  National  beginning  January  5, 1981. 

(FR  Doc.  81-1717  Filed  1-16-81;  8:4.S  em) 
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frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  current 
and  promote  safe  flight  operations,  the 
anticipated  impact  is  so  minimal  that  this 
action  does  not  warrant  preparation  of  a 
regulatory  evaluation,  and  a  comment  period 
of  less  than  45  days  is  appropriate. 

Issued  in  Aurora,  Colorado  on  January  6, 
1981. 

Walter  A.  Barbo, 

Acting  Director. 

[FR  Doc.  81-1716  Filed  1-16-81: 8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  80-ARM-22] 

Willlston,  North  Dakota;  Alteration  of 
Control  Zone  and  Transition  Areas 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  Notice  of  Proposed 
Rulemaking  (NPRM)  proposes  to  alter 
the  control  zone  and  700'  and  1,200' 
transition  areas  at  Williston,  North 
Dakota,  to  provide  additional  controlled 
airspace  for  aircraft  executing  the  new 
VOR/DME  runway  29  standard 
instrument  approach  procedure  (SIAP) 
developed  for  the  Sloulin  Field 
International  Airport,  Williston,  North 
Dakota. 

DATES:  Comments  must  be  received  on 
or  before  Feburary  23, 1981. 

ADDRESSES:  Send  comments  on  the 
proposal  to:  Chief,  Air  Traffic  Division, 
Attn:  ARM-500,  Federal  Aviation 
Administration,  10455  East  25th  Avenue, 
Aurora,  Colorado  80010. 

A  public  docket  will  be  available  for 
examination  by  interested  persons  in 
the  office  of  the  Regional  Coimsel, 
Federal  Aviation  Administration.  10455 
East  25th  Avenue,  Aurora,  Colorado 
80010. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pruett  B.  Helm,  Airspace  and  Procedures 
Specialist,  Operations,  Procedures  and 
Airspace  Branch  (ARM-530),  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Rocky  Mountain 
Region,  10455  East  25th  Avenue,  Aurora, 
Colorado  80010;  telephone  (303)  837- 
3937. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  be  submitted  in  triplicate  to  the 
Chief,  Air  Traffic  Division,  Federal 
Aviation  Administration,  10455  East 
25th  Avenue,  Aurora,  Colorado  80010. 


All  communications  received  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  No  public  hearing 
is  contemplated  at  this  time,  but 
arrangements  for  informal  conferences 
with  Federal  Aviation  Administration 
officials  may  be  made  by  contacting  the 
Regional  Air  Traffic  Division  Chief.  Any 
data,  views,  or  arguments  presented 
during  such  conferences  must  also  be 
submitted  in  writing  in  accordance  with 
this  notice  in  order  to  become  part  of  the 
record  for  consideration.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue  SW., 

Washington,  D.C.  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  nlailing  list  for  future 
NPRM’s  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedure. 

The  Proposal 

The  Federal  Aviation  Administration 
is  considering  an  amendment  to 
Subparts  F  and  G  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  the  control  zone  and  the 
700'  and  1,200'  transition  areas  at 
Williston,  North  Dakota.  This  proposal 
is  necessary  as  the  present  control  zone 
and  the  700'  and  1,200'  transition  areas 
are  inadequate  in  size  to  contain  the 
new  VOR/DME  runway  29  standard 
instrument  approach  procedure 
developed  for  the  Sloulin  Field 
International  Airport.  Williston,  North 
Dakota.  Accordingly,  the  Federal 
Aviation  Administration  proposes  to 
amend  Subparts  F  and  G  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  as  follows: 

By  amending  Subpart  F,  §  71.171  so  as 
to  alter  the  following  control  zone  to 
read: 

Williston,  North  Dakota 

With  a  5-mile  radius  of  the  Sloulin 
International  Airport  (latitude  48°10'37"  N., 
longitude  103°38'18"  W.);  within  1.5  miles 
each  side  of  the  Williston  VORTAC 136° 
radial,  extending  from  the  5-mile  radius  area 
to  1.5  miles  southeast  of  the  Williston 
VORTAC,  and  within  2  miles  north  and  3 
miles  south  of  the  126°  bearing  horn  the 
Sloulin  International  Airport,  extending  from 
the  5-mile  radius  area  to  10  miles  southeast  of 
the  airport.  This  control  zone  is  effective 
during  the  specific  dates  and  times 


established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will, 
thereafter,  be  continuously  published  in  the 
Airport/Facility  Directory. 

By  amending  Subpart  G,  §  71.181  so  as 
to  alter  the  following  transition  area  to 
read: 

Williston,  North  Dakota 

That  airspace  extending  upward  from  700' 
above  the  surface  within  a  10-mile  radius  of 
the  Sloulin  Field  International  Airport 
(latitude  48°10'37"  N.,  longitude  1CG°38'18" 
W.);  within  3.5  miles  each  side  of  the 
Williston  VORTAC  316°  radial,  extending 
from  the  10-mile  radius  area  to  11.5  miles 
northwest  of  the  VORTAC;  within  3.5  miles 
north  and  5.5  miles  south  of  the  126°  bearing 
from  the  Sloulin  Field  International  Airport 
extending  from  the  10-mile  radius  area  to  16 
miles  southeast  of  the  airport;  and  that 
airspace  extending  upward  from  1,200'  above 
the  surface  within  a  25-mile  radius  of  the 
Williston  VORTAC  (latitude  48°15'12"  N., 
longitude  103°45'01"  W.)  extending  from  the 
west  edge  of  V-439  clodcwise  to  the  north 
edge  of  V-430,  and  within  45  miles  of  the 
Williston  VORTAC  extending  from  the  south 
edge  of  V-430  clockwise  to  the  east  edge  of 
V-43P  excluding  the  Watford  and  Newtown 
1,200'  transition  areas. 

Drafting  Information 

The  principal  authors  of  this 
document  are  Pruett  B.  Helm,  Air  Traffic 
Division,  and  Daniel ).  Peterson,  office 
of  the  Regional  Counsel,  Rocky 
Mountain  Region. 

(Section  307(a)  of  the  Federal  Aviation  Act  of 
1958,  as  amended,  (49  U.S.C.  1348(a)),  and  of 
section  6(c)  of  the  Department  of 
Transportation  Act  (49  U.S.C.  1655(c))) 

Note. — ^The  FAA  has  determined  that  this 
document  involves  a  proposed  regulation 
which  is  not  significant  under  Executive 
Order  12044,  as  implemented  by  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  26, 1979).  Since  this 
regulatory  action  involves  an  established 
body  of  technical  requirements  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  current 
and  promote  safe  flight  operations,  the 
anticipated  impact  is  so  minimal  that  this 
action  does  not  warrant  preparation  of  a 
regulatory  evaluation,  and  a  comment  period 
of  less  than  45  days  is  appropriate. 

Issued  in  Aurora,  Colorado  on  January  9, 
1981. 

Arthur  Vamado, 

Director. 

[FK  Doc.  81-1754  Filed  1-16-81:  &-45  am] 
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action:  Notice  of  proposed  rule  making. 

summary:  The  nature  of  the  action 
being  taken  is  to  proposed  alteration  of 
the  transition  area  at  Andrews,  Tex.  The 
intended  effect  of  the  proposed  action  is 
to  provide  controlled  airspace  for 
aircraft  executing  instrument  approach 
procedures  to  the  Andrews  County 
Airport.  The  circumstance  which 
created  the  need  for  this  action  is  that  a 
review  of  the  controlled  airspace 
revealed  there  is  an  excess  of 
designated  airspace  for  the  protection  of 
aircraft  executing  instrument 
approaches  to  the  airport. 

DATES:  Comments  must  be  received  on 
or  before  February  18, 1981. 

ADDRESSES:  Send  comments  on  the 
proposal  to:  Chief,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
Southwest  Region,  Federal  Aviation 
Administration,  P.O.  Box  1689,  Fort 
Worth,  Texas  76101. 

The  official  docket  may  be  examined 
at  the  following  location:  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Federal  Aviation  Administration,  4400 
Blue  Mound  Road,  Forth  Worth,  Texas. 
An  informal  docket  may  be  examined  at 
the  Office  of  the  Chief,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keimeth  L.  Stephenson,  Airspace  and 
Procediues  Branch,  ASW-535,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Forth  Worth,  Texas  76101; 
telephone:  (817)  624-4911,  extension  302. 
SUPPLEMENTARY  INFORMATION:  Subpart 
G,  §  71.181  (45  FR  445)  of  FAR  Part  71 
contains  the  description  of  transition 
areas  designated  to  provide  controlled 
airspace  for  the  benefit  of  aircraft 
conducting  Instrument  Flight  Rules  (IFR) 
activity.  Alteration  of  the  transition  area 
at  Andrews,  Tex.,  will  necessitate  an 
amendment  to  this  subpart. 

Comments  Invited 

Interested  persons  may  submit  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  be  submitted  in  triplicate  to 
Chief,  Airspace  and  Procedures  Branch, 
Air  Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Worth,  Texas  76101.  All 
communications  received  on  or  before 
February  18, 1981,  will  be  considered 
before  action  is  taken  on  the  proposed 
amendment.  No  public  hearing  is 
contemplated  at  this  time,  but 
arrangements  for  informal  conferences 
with  Federal  Aviation  Administration 
officials  may  be  made  by  contacting  the 
Chief,  Airspace  and  Procedures  Branch. 
Any  data,  views,  or  arguments 


presented  during  such  conferences  must, 
also  be  submitted  in  writing  in 
accordance  with  this  notice  in  order  to 
become  part  of  the  record  for 
consideration.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comment,  in  the  Rules  Docket  for 
examination  by  interested  persons. 

Availability  of  NPRM 

Any  persons  may  obtain  a  copy  of  this 
notice  of  proposed  rule  making  (NPRM) 
by  submitting  a  request  to  the  Chief, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 

Box  1689,  Fort  Worth,  Texas  76101,  or  by 
calling  (817)  624-4911,  extension  302. 
Conununications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  contact  the 
office  listed  above. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Subpart  G  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  alter  the  transition  area 
at  Andrews,  Tex.  The  FAA  believes  this 
action  will  enhance  IRF  operations  at 
the  Andrews  Coimty  Airport  by 
providing  controlled  airspace  for  aircraft 
executing  proposed  instrument  approach 
procedures.  Subpart  G  of  Part  71  was 
republished  in  the  Federal  Register  on 
January  2, 1980  (45  FR  445). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  §  712.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
republished  (45  FR  445)  by  deleting  the 
present  description  and  substituting  the 
following: 

Andrews,  Texas 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Andrews  County  Airport,  Andrews, 
Texas  (latitude  32*19'53"N.,  longitude 
102°3T38"W.),  and  within  3  miles  each  side  of 
the  355°  true  bearing  from  the  Andrews 
County  NDB  (latitude  32°20'56’'N.,  longitude 
102°32'10"W.],  extending  from  the  7-mile 
radius  area  to  8.5  miles  north  of  the  Andrews 
County  NDB. 

(Sec.  307(a),  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1348(a]];  and  Sec.  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c)).) 

Note. — ^The  FAA  has  determined  that  this 
document  involves  a  proposed  regulation 
which  is  not  significant  under  Executive 
Order  12044,  as  implemented  by  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  28, 1979).  Since  this 
regulatory  action  involves  an  established 


body  of  technical  requirements  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  current 
and  promote  safe  flight  operations,  the 
anticipated  impact  is  so  minimal  that  this 
action  does  not  warrant  preparation  of  a 
regulatory  evaluation  and  comment  period  of 
less  than  45  days  is  appropriate. 

Issued  in  Fort  Worth,  Texas  on  January  7, 
1981. 


Midland,  Texas;  Proposed  Alteration  of 
Transition  Area 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  nature  of  the  action 
being  taken  is  to  propose  alteration  of 
the  transition  area  at  Midland,  Tex.  The 
intended  effect  of  the  proposed  action  is 
to  provide  controlled  airspace  for 
aircraft  executing  instrument  approach 
procedures  to  the  Midland  Regional, 
Odessa-Schlemeyer,  Midland  Airpark, 
and  Mabee  Ranch  Airports.  The 
circumstance  which  created  the  need  for 
this  action  is  that  a  review  of  the 
airspace  revealed  there  is  an  excess  of 
airspace  needed  for  protection  of 
aircraft  executing  instrument  approach 
procedures  to  the  four  airports. 
dates:  Comments  must  be  received  on 
or  before  February  18, 1981. 

ADDRESSES:  Send  comments  on  the 
proposal  to:  Chief,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
Southwest  Region,  Federal  Aviation 
Administration,  P.O.  Box  1689,  Fort 
Worth,  Texas  76101. 

The  official  docket  may  be  examined 
at  the  following  location:  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Federal  Aviation  Administration,  4400 
Blue  Mound  Road,  Fort  Worth,  Texas. 

An  informal  docket  may  be  examined 
at  the  Office  of  the  Chief,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  L.  Stephenson,  Airspace  and 
Procedures  Branch,  ASW-535,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Worth,  Texas  76101; 
telephone:  (817)  624-4911,  extension  302. 
SUPPLEMENTARY  INFORMATION:  Subpart 
G,  §  71.181  (45  FR  445)  of  FAR  Part  71 
contains  the  description  of  transition 
areas  designated  to  provide  controlled 
airspace  for  the  benefit  of  aircraft 


F.E.  Whitfield, 

Acting  Director,  Southwest  Region. 

(FR  Doc.  81-1758  Filed  1-18-81;  8:45  am] 
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conducting  Instrument  Flight  Rules  (IFR) 
activity.  Alteration  of  the  transition  area 
at  Midland,  Tex.,  will  necessitate  an 
amendment  to  this  subpart. 

Comments  Invited 

Interested  persons  may  submit  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  be  submitted  in  triplicate  to 
Chief,  Airspace  and  Procedures  Branch, 
Air  Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Worth,  Texas  76101.  All 
commimications  received  on  or  before 
February  18, 1981,  will  be  considered 
before  action  is  taken  on  the  proposed 
amendment.  No  public  hearing  is 
contemplated  at  this  time,  but 
arrangements  for  informal  conferences 
with  Federal  Aviation  Administration 
officials  may  be  made  by  contacting  the 
Chief,  Airspace  and  Procedures  Branch. 
Any  data,  views,  or  arguments 
presented  during  such  conferences  must 
also  be  submitted  in  writing  in 
accordance  with  this  notice  in  order  to 
become  part  of  the  record  for 
consideration.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Chief, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Worth,  Texas  76101,  or  by 
calling  (817]  624-4911,  extension  302. 
Conununications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiu'e  NPRMs  should  contact  the 
office  listed  above. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Subpart  G  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  alter  the  transition  area 
at  Midland,  Tex.  The  FAA  believes  this 
action  will  enhance  IFR  operations  at 
the  Midland  regional,  Odessa- 
Schlemeyer,  Midland  Airpark,  and 
Mabee  Ranch  Airports  by  providing 
controlled  airspace  for  aircraft 
executing  proposed  instrument  approach 
procedures.  Subpart  G  of  Part  71  was 
republished  in  the  Federal  Register  on 
January  2, 1980  (45  FR  445). 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  §  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
republished  (45  FR  445)  by  deleting  the 
present  description  and  substituting  the 
following: 

Midland,  Texas 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  9.5-mile 
radius  of  the  Midland  Regional  Airport 
(31'56'32"N.,  102'12'07"W.),  and  within  9.5- 
mile  radius  of  the  Midland  Airpark  Airport 
(32'01'45"N.,  102'06'15"W.),  and  within  9.5- 
mile  radius  of  the  Odessa-Schlemeyer  Airport 
(31‘’55'00"N.,  102'23'15"W.),  and  within  a  7- 
mile  radius  of  the  Mabee  Ranch  Airport 
(32°12'56"N..  102°09'46"W.). 

(Sec.  307(a],  Federal  Aviation  Act  of  1958  (49 
U.S.C.  13M(a]];  and  Sec.  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c}).) 

Note. — ^The  FAA  has  determined  that  this 
document  involves  a  proposed  regulation 
which  is  not  signiflcant  imder  Executive 
Order  12044,  as  implemented  by  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  26, 1979).  Since  this 
regulatory  action  involves  an  established 
body  of  technical  requirements  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  current 
and  promote  safe  flight  operations,  die 
anticipated  impact  is  so  minimal  that  this 
action  does  not  warrant  preparation  of  a 
regulatory  evaluation  and  a  comment  period 
of  less  than  45  days  is  appropriate. 

Issued  in  Fort  Worth,  Texas  on  January  7, 
1981. 

F.  E.  Whitfield, 

Acting  Director,  Southwest  Region. 

[FR  Doc.  81-7759  Filed  1-16-81;  S;4S  am] 
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[Airspace  Docket  No.  80-ASW-59] 

Big  Lake,  Texas;  Proposed 
Designation  of  Transition  Area 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  nature  of  the  action 
being  taken  is  to  propose  designation  of 
a  transition  area  at  Big  Lake,  Tex.  The 
intended  effect  of  the  proposed  action  is 
to  provide  controlled  airspace  for 
aircraft  executing  a  new  instrument 
approach  procedure  to  the  Reagan 
County  Airport.  The  circmnstance  which 
created  the  need  for  this  action  is  the 
proposed  establishment  of  a 
nondirectional  radio  beacon  (NDB)  on 
the  Reagan  County  Airport. 

DATES:  Comments  must  be  received  on 
or  before  February  18, 1981. 


ADDRESSES:  Send  comments  on  the 
proposal  to:  Chief,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
Southwest  Region,  Federal  Aviation 
Administration,  P.O.  Box  1689,  Fort 
Worth,  Texas  76101. 

The  official  docket  may  be  examined 
at  the  following  location:  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Federal  Aviation  Administration,  4400 
Blue  Mound  Road,  Fort  Worth,  Texas. 

An  informal  docket  may  be  examined 
at  the  Office  of  the  Chief,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  L.  Stephenson,  Airspace  and 
Procedures  Branch,  ASW-535,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Worth,  Texas  76101; 
telephone:  (817)  624-4911,  extension  302. 
SUPPUEMENTARY  INFORMATION:  Subpart 
G.  s  71.181  (45  FR  445)  of  FAR  Part  71 
contains  the  description  of  transition 
areas  designated  to  provide  controlled 
airspace  for  the  benefit  of  aircraft 
conducting  Instrument  Flight  Rules  (IFR) 
activity.  Designation  of  a  transition  area 
at  Big  Lake,  Tex.,  will  necessitate  an 
amendment  to  this  subpart. 

Comments  Invited 

Interested  persons  may  submit  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  be  submitted  in  triplicate  to 
Chief,  Airspace  and  Procedures  Branch, 
Air  Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Worth,  Texas  76101.  All 
communications  received  on  or  before 
February  18, 1981,  will  be  considered 
before  action  is  taken  on  the  proposed 
amendment.  No  public  hearing  is 
contemplated  at  ths  time,  but 
arrangements  for  informal  conferences 
with  Federal  Aviation  Administration 
officials  may  be  made  by  contacting  the 
Chief,  Airspace  and  Procedures  Branch. 
Any  data,  views,  or  argiunents 
presented  during  such  conferences  must 
also  be  submitted  in  writing  in 
accordance  with  this  notice  in  order  to 
become  part  of  the  record  for 
consideration.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Chief, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region, 
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Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Worth,  Texas  76101,  or  by 
calling  (817)  624-4911,  extension  302. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  contact  the 
office  listed  above. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Subpart  G  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  designate  a  transition 
area  at  Big  Lake,  Tex.  The  FAA  believes 
this  action  will  enhance  IFR  operations 
at  the  Reagan  County  Airport  by 
providing  controlled  airspace  for  aircraft 
executing  proposed  instrument  approach 
procedures  using  the  proposed  NDB. 
Subpart  G  of  Part  71  was  republished  in 
the  Federal  Register  on  January  2, 1980 
(45  FR  445). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  §  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
republished  (45  FR  445)  by  adding  the 
following: 

Big  Lake,  Texas 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Big  Lake.  Texas,  Reagan  County  Airport, 
(latitude  31*11'S1",  longitude  101*28'21")  and 
within  3  miles  each  side  of  the  345*  bearing 
from  the  NDB  (latitude  31*11'33"N.,  longitude 
101°28'08"W.]  extending  from  the  7-mile 
radius  area  to  8.5  miles  northwest  of  the 
NDB. 

(Sec.  307(a),  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1348(a));  and  Sec.  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c)).) 

Note. — ^The  FAA  has  determined  that  this 
dociunent  involves  a  proposed  regulation 
which  is  not  significant  under  Executive 
Order  12044,  as  implemented  by  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  26, 1979).  Since  this 
regulatory  action  involves  ao  established 
body  of  technical  requirements  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  current 
and  promote  safe  flight  operations,  the 
anticipated  impact  is  so  minimal  that  this 
action  does  not  warrant  preparation  of  a 
regulatory  evaluation  and  a  comment  period 
of  less  than  45  days  is  appropriate. 

Issued  in  Fort  Worth,  Texas  on  January  7, 
1981. 

F.  E.  Whitfield, 

Acting  Director,  Southwest  Region. 

(FR  Doc.  81-1782  Filed  1-15-81;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 
20  CFR  Part  416 
[Regulation  No.  16] 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled  Income 
agency:  Social  Security  Administration, 
HHS. 

action:  Proposed  Rule. 

summary:  These  proposed  regulations 
reflect  the  provisions  of  two  public  laws. 
Section  101(a)(2)(B)  of  Pub.  L  96-222 
amends  section  1612(a)(1)  of  the  Social 
Security  Act  by  adding  a  new  type  of 
earned  income — advance  payments  by 
employers  and  refunds  of  Federal 
income  taxes  made  by  reason  of  the 
earned  income  credits  provisions  of  the 
Internal  Revenue  Code  of  1954.  Section 
202  of  Pub.  L  96-265  also  amends  the 
same  section,  1612(a)(1)  of  the  Act,  by 
designating  as  earned  income  all 
payments  for  services  performed  in  a 
sheltered  workshop  or  work  activities 
center. 

DATES:  Your  comments  will  be 
considered  if  we  receive  them  no  later 
than  March  20, 1981. 

ADDRESSES:  Send  your  written 
comments  to  Social  Security 
Administration,  Department  of  Health 
and  Human  Services,  P.O.  Box  1585, 
Baltimore,  Maryland  21203. 

Copies  of  all  comments  we  receive 
can  be  seen  at  the  Washington  Inquiries 
Section,  Office  of  Government  Affairs, 
Department  of  Health  and  Human 
Services,  Switzer  Building,  Room  1212, 
330  C  Street.  S.W.,  Washhigton,  D.C. 
20201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rita  Hauth,  Legal  Assistant,  Room  4234, 
West  High  Rise  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
(301)  594-7112. 

SUPPLEMENTARY  INFORMATION:  We  plan 
to  revise  our  recodified  regulations  on 
income  under  the  Supplemental  Security 
Income  program.  Part  416  of  the  Code  of 
Federal  Regulations.  The  recodified 
regulations.  Subpart  K  of  Part  416,  were 
published  October  3. 1980  (45  FR  65541). 
These  revisions  are  necessary  because 
of  recently  enacted  legislation.  The 
effect  of  Ae  pubUc  laws  is  significant 
because  the  amount  of  income 
individuals  have  is  a  factor  in 
determining  eligibility  for  SSI  and  the 
amount  of  benefits  payable.  The  law 
and  regulations  classify  income  as  either 
earned  or  unearned  and  provide  greater 
exclusions  from  earned  income  than 
from  unearned  income.  Thus,  a 
beneficiary  who  receives  a  given 
amount  of  earned  income  can  receive  a 


higher  benefit  than  another  who 
receives  a  like  amount  of  unearned 
income. 

Sections  416.1110  and  416.1111  of  the 
regulations  are  being  amended  to 
include  two  changes  in  the  definition  of 
earned  income  because  of  the  enactment 
of  Pub.  L  96-222  and  Pub.  L  96-265.  The 
amended  S  416.1110  describes  the  new 
types  of  earned  income  and  §  416.1111 
tells  how  we  count  that  income  to 
determine  the  amount  of  benefits 
payable. 

^b.  L  96-222,  Section  101(a)(2).  adds 
a  new  type  of  earned  income  for  SSI 
purposes — ^refunds  of  Federal  income 
taxes  made  under  the  earned  income 
credits  provisions  of  §  43  of  the  Internal 
Revenue  Code  of  1954  and  advance 
payments  of  these  credits  made  by 
employers  under  §  3507  of  the  same 
code.  These  payments  are  earned 
income  as  of  January  1, 1980.  The 
retroactive  effective  date  of  this  law  fills 
the  gap  that  occurred  because  section 
105(f)  of  the  prior  statute.  Pub.  L.  95-600, 
included  an  expiration  date  of 
December  31, 1979  for  exclusion  of  these 
payments  for  SSI  purposes.  If  the  new 
statute  had  not  been  enacted,  SSA 
would  have  counted  the  earned  income 
credits  as  unearned  ipcome  when  the 
exclusion  expired.  This  is  because  the 
payments  would  not  meet  the  definition 
of  earned  income  under  the  SSI  program 
prior  to  enactment  of  the  new  statute. 
Thus,  individuals  who  receive  payments 
of  earned  income  credits  in  1980  or  later 
would  have  received  lower  benefits 
since  unearned  income  is  subject  to 
fewer  exclusions  than  earned  income. 

Earned  income  credits  are  paid  to 
people  who  meet  certain  conditions  of 
family  composition  and  amount  of 
income.  The  credits  can  be  received  in  a 
single  payment  subsequent  to  the  filing 
of  an  income  tax  return  as  an  addition 
to  any  regular  income  tax  refund  due  the 
individual.  As  an  alternative,  they  may 
be  advanced  to  individuals  by 
employers  over  a  period  of  employment 
during  the  tax  year  under  proc^ures 
established  by  the  Internal  Revenue 
Service.  If  the  advanced  payments  turn 
out  to  be  incorrect  because  the  employer 
advanced  more  than  was  due.  SSA 
adjusts  benefits  at  the  time  the  correct 
amount  is  established.  The  new  statute 
states  that  the  adjustment  will  be  made 
in  benefits  payable  to  the  individual. 
SSA  will  carry  out  this  provision  under 
the  rules  in  Subpart  E  of  the  Regulations 
(20  CFR,  Part  416).  These  rules  provide 
that  an  SSI  underpayment  will  be  made 
to  the  underpaid  incQvidual  or,  if  the 
individual  is  deceased,  to  his  or  her 
eligible  spouse. 

^b.  L  96-265,  section  202,  states  that 
beginning  October  1, 1980,  payment  for 
services  performed  in  a  sheltered 
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workshop  or  work  activities  center 
constitutes  earned  income.  Since 
payments  for  these  services  are  now 
earned  income,  there  is  no  need  to 
distinguish  them  from  payments 
received  from  other  employers  and, 
therefore,  no  need  to  define  what 
constitutes  a  sheltered  workshop  or 
work  activities  center.  Prior  to  F^b.  L. 
96-265,  these  payments  were  either 
earned  income  or  unearned  income 
depending  on  whether  the  individual’s 
effort  constituted  employment  or 
therapy.  Thus,  if  two  beneficiaries 
receive  payments  in  the  same  workship, 
one  may  have  been  receiving  earned 
income  as  an  employee  and  the  other 
unearned  income  because  he  or  she  was 
in  a  rehabilitative  training  program.  The 
second  beneficiary  received  a  lower 
benebt  because  unearned  income  is 
subject  to  fewer  exclusions. 

Beneficiaries  found  the  different 
treatment  hard  to  understand  and 
considered  it  unfair.  Also,  agencies 
concerned  with  the  handicapped 
individuals  have  conunented  adversely. 
SSA  was  obliged  to  develop  cases 
extensively  to  determine  whether  the 
income  received  in  a  sheltered 
workshop  or  work  activities  center  was 
earned  or  unearned.  The  new  law  and 
regulations  will  advantage  beneficiaries 
as  well  as  end  these  administrative 
problems. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.807,  Supplemental  Security 
Income  Program) 

Dated:  December  10, 1980. 

William ).  Driver, 

Commissioner  of  Social  Security. 

Approved;  January  12, 1981. 

Patricia  Roberts  Harris, 

Secretary  of  Health  and  Human  Services. 

Part  416  of  Title  20  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Subpart  K 
of  Part  416  is  revised  to  read  as  follows: 

Authority:  Secs.  1102, 1601, 1602, 1611, 1612, 
1613, 1614  and  1631  of  the  Social  Security  Act 
as  amended;  Sec.  211  of  Pub.  L.  93-66;  49  Stat. 
647,  as  amended,  86  Stat.  1465, 1466, 1468, 
1470, 1471, 1473, 1475,  87  Stat.  154;  42  U.S.C. 
1302, 1381, 1381a,  1382, 1382a,  1382b,  1383c 
and  1383.  Sec.  202  of  Pub.  L.  96-265,  94  Stat. 
449;  42  U.S.C.  1382c. 

2.  Section  416.1110  is  amended  by 
revising  the  material  preceding 
paragraph  (a)  and  by  adding  new 
paragraphs  (c)  and  (d)  to  read  as 
follows: 

§416.1110  What  is  earned  Income. 

Earned  income  may  be  in  cash  or  in 
kind  and  consists  of  the  following  types 
of  payments: 


(c)  Refunds  of  Federal  income  taxes 
and  advance  payments  by  employers 
made  in  accordance  with  the  earned 
income  credit  provisions  of  the  Internal 
Revenue  Code.  Refunds  on  account  of 
earned  income  credits  are  payments 
made  to  you  under  the  provisions  of 
section  43  of  the  Internal  Revenue  Code 
of  1954,  as  amended.  Earned  income 
credits  may  be  paid  to  you  separately  or 
included  with  the  Federal  income  tax 
refund  you  receive  because  of 
overpayment  of  your  income  tax. 
(Federal  income  tax  refunds  made  on 
the  basis  of  taxes  you  have  already  paid 
are  not  income  to  you  as  stated  in 

§  416.1103(d).)  Advance  payments  of 
earned  income  credits  are  made  by  your 
employer  under  the  provisions  of  section 
3507  of  the  same  code.  Earned  income 
credit  payments  are  made  to  you  if  you 
meet  certain  requirements  of  family 
composition  and  income  limits.  These 
earned  income  credit  payments  are 
earned  income  beginning  January  1, 

1980. 

(d)  Payments  for  services  performed 
in  a  sheltered  workshop  or  work 
activities  center.  Payments  for  services 
performed  in  a  sheltered  workshop  or 
work  activities  center  are  what  you 
receive  for  participating  in  a  program 
designed  to  help  you  become  self- 
supporting.  Beginning  October  1, 1980, 
these  payments  are  earned  income. 

3.  Section  416.1111  is  being  revised  by 
redesignating  paragraph  (c)  as 
paragraph  (e)  and  adding  new 
paragraphs  (c)  and  (d)  to  read  as 
follows: 

§416.1111  How  we  count  earned  income. 

*  «  *  *  * 

(c)  Refunds  of  Federal  income  taxes 
and  advance  payments  by  employers 
made  under  the  earned  income  credit 
provisions  of  the  Internal  Revenue 
Code.  We  count  payments  advanced  by 
your  employer  and  refunds  of  Federal 
income  taxes  made  under  the  earned 
income  credit  provisions  of  the  Internal 
Revenue  Code  of  1954  in  the  quarters  in 
which  you  receive  them.  You  receive 
refunds  in  a  single  quarter  if  they  are 
paid  as  a  result  of  the  filing  of  your 
income  tax  return  and  as  an  addition  to 
the  refund  of  taxes  withheld  by  your 
employer.  You  receive  payments 
advanced  by  your  employer  along  with 
your  wages  spread  over  the  period  of 
your  employment.  If  we  do  not  pay  you 
the  correct  amount  of  benefits  (that  is, 
we  withheld  too  much  from  your 
benefits)  because  your  employer  has 
advanced  you  more  than  was  actually 
due,  SSA  will  make  up  the  difference  in 
benefits  when  the  correct  amount  of 
your  earned  income  credits  is 
determined  by  the  Internal  Revenue 


Service  (see  §  416.542  for  the  rules  on 
underpayments).  If  your  employer 
advanced  less  than  you  were  actually 
due  we  will  count  the  additional  amount 
in  the  quarter  in  which  you  receive  it 
from  Internal  Revenue  Service. 

(d)  Payments  for  services  in  a 
sheltered  workshop  or  activities  center. 
We  count  payments  you  receive  for 
services  performed  in  a  sheltered 
workshop  or  work  activities  center 
when  you  receive  them  or  when  they  are 
set  aside  for  your  use.  We  determine  the 
amount  of  the  payments  for  each 
calendar  quarter. 

*  *  *  *  * 

(FR  Doc.  81-1567  Filed  1-16-81: 8:45  am) 

BILLING  CODE  4110-07-M 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
26  CFR  Part  51 
[LR-48-80] 

Windfall  Profit  Tax  Administrative 
Provisions 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Amendment  of  proposed 
rulemaking  by  cross-reference  to 
amended  temporary  regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
portion  of  this  Federal  Register,  the 
Internal  Revenue  Service  is  issuing 
temporary  excise  tax  regulations  that 
relate  primarily  to  administrative 
aspects  of  the  tax  imposed  by  title  I  of 
the  Crude  Oil  Windfall  Profit  Tax  Act  of 
1980.  The  text  of  those  temporary 
regulations  also  serves  as  the  comment 
document  for  this  proposed  rulemaking. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  March  20, 1981. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-48-80),  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  B.  Cubeta  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20224  (Attention:  CC:LR:T)  (202- 
566-3297). 

SUPPLEMENTARY  INFORMATION: 

Initial  Regulatory  Flexibility  Analysis 

The  amendments  to  the  temporary 
regulations  are  published  in  response  to 
public  comment  received  after  the 
temporary  regulations  were  originally 


Federal  Register  /  Vol.  46,  No.  12  /  Monday,  January  19,  1981  /  Proposed  Rules 


4951 


published  on  April  4, 1980  (45  FR  23384) 
and  are  designed  to  relieve  many  of  the 
compliance  problems  raised  in  the 
comments.  The  rules  will  apply  to  all 
entities,  large  and  small,  engaged  in  the 
production  or  purchase  of  domestic 
crude  oil  and  related  activities.  The 
preamble  to  the  temporary  regulations, 
contained  in  the  Rules  and  Regulations 
portion  of  this  Federal  Register,  explains 
the  amendments,  describes  the  reporting 
and  recordkeeping  rules,  and  discusses 
the  various  alternatives  considered. 

Comments  and  Public  Hearing 

Before  the  adoption  of  the  final 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  six  copies)  to  the 
Commissioner  of  Internal  Revenue.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

The  temporaury  regulations  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register  amend  part 
150  of  title  26  of  the  Code  of  Federal 
Regulations.  The  final  regulations,  which 
are  proposed  to  be  based  on  the 
temporary  regiilations,  would  amend  26 
CFR  Part  51. 

For  the  text  of  the  temporary 
regulations,  see  FR  Doc.  81-1850  (T.D. 
7755)  published  in  the  Rules  and 
Regulations  portion  of  this  issue  of  the 
Federal  Register. 

WUliam  E.  Williams, 

Acting  Commissioner  of  Internal  Revenue. 

[FR  Doc.  B1-1B51  FUed  1-14-81;  8:45  am) 

BHXINq  CODE  4830-01-M 


DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 
29  CFR  Part  8 

Practice  Before  the  Board  of  Service 
Contract  Appeais 

agency:  Office  of  the  Secretary,  Labor. 
action:  Withdrawal  of  proposed 
regulations. 

SUMMARY:  It  had  been  proposed  to 
create  a  new  Board  of  Service  Contract 
Appeals  and  to  give  it  broad  jurisdiction 
to  hear  the  various  kinds  of  issues  which 
can  arise  under  the  Service  Contract 
Act.  The  appeals  would  arise  fiom 
either  rulings  of  the  Wage  and  Hour 
Administrator  or  firom  the  decisions  of 
the  administrative  law  judges.  Because 
of  concerns  expressed  during  the  notice 


and  comment  period,  this  proposal  is 
now  withdrawn.  An  appeal  to  the 
Sepretary  of  Labor  has  been  substituted 
as  Subpart  F  of  the  revision  of  29  CFR 
Part  6. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gail  V.  Coleman,  Counsel  for  Contract 
Labor  Standards,  General  Legal 
Services,  Office  of  the  Solicitor, 
Department  of  Labor  Building,  200 
Constitution  Avenue,  NW,  Washington, 
D.C.  20212.  Phone  202-523-8268. 
SUPPLEMENTAL  INFORMATION:  On  April 
22, 1980,  a  proposal  was  published  (45 
FR  27410)  to  create  a  Board  of  Service 
Contract  Appeals  to  hear  appeals  fi-om 
rulings  of  the  Wage  and  Hour  Division 
and  firom  decisions  by  administrative 
law  judges  involving  Service  Contract 
Act  matters  and  related  Contract  Work 
Hours  and  Safety  Standards  Act 
matters.  Great  concern  was  expressed 
in  the  comments  received  that  such  a 
formal  appeal  mechanism  would  create 
imacceptable  delays  in  areas  of 
procurement  requiring'  quick  decisions, 
such  as  wage  determinations.  There  was 
also  concern  expressed  regarding  the 
creation  of  another  formal  review  body. 

Upon  reflection,  the  Depculment  has 
decided  to  withdraw  the  proposal  and  to 
substitute  what  should  be  a  more 
expeditious  appeal  to  the  Secretary. 
These  regulations  are  being  published  as 
a  new  Subpart  F  to  29  CFR  Part  6. 

Signed  at  Washington,  D.C  this  14th  day  of 
January,  1081. 

Ray  MarshaU, 

Secretary  of  Labor. 

(FR  Doc  81-1928  FUed  1-15-81;  9:55  am] 

MUma  CODE  4S10-2S4I 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  913 

Surface  Coal  Mining  and  Reclamation 
and  Enforcement  Under  Federal 
Program  for  Illinois 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Department  of  the  Interior. 
action:  Notice  of  intent  to  prepare 
Federal  program,  Suspension  of 
schedule  for  resubmission  of  Illinois 
Program  and  Notice  of  Public  comment 
period. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
was  advised  by  the  State  of  Illinois  of 
the  existence  of  an  injunction  issued  on 
December  11, 1980,  by  the  Seventh 
Circuit  Court  for  Sangamon  County, 


Illinois,  enjoining  the  State  fitim 
resubmitting  a  State  program  to  the 
Department  of  the  Interior.  Accordingly, 
the  Secretary  of  the  Interior  is 
temporarily  suspending  the  Illinois 
schedule  for  resubmission  and  is 
initiating  action  to  prepare  a  federal 
program  for  the  relation  of  surface 
coal  mining  on  non-Federal  and  non- 
Indian  lands  in  Illinois.  The  Federal 
program  will  not  be  implemented  before 
December  31, 1981,  unless  the  injunction 
ends  sooner  or  is  no  longer  determined 
effective  under  Section  503(d)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977, 30  U.S.C.  1201  et  seg.  In  any 
event,  Illinois  will  be  given  the 
opportunity  to  resubmit  a  state  program 
before  a  Federal  program  is 
implemented.  If  Illinois  does  resubmit, 
its  program  will  be  reveiwed  in 
accordance  with  the  Secretary’s 
regulations.  A  Federal  program  will  be 
implemented  only  if  the  State  fails  to 
resubmit,  or  if  the  resubmitted  program 
is  disapproved.  Public  comment  is  also 
being  sought  on  the  preparation  of  a 
Federal  program  for  Illinois  and  on 
Illinois’s  actions  under  the  interim 
program. 

DATE:  Public  comments  must  be  received 
by  OSM  by  5:00  pan..  February  18, 1981. 
ADDRESSES:  Information  tmd  comments 
should  be  sent  to:  Office  of  Surface 
Mining.  Room  153,  South  Interior 
Building,  1951  Constitution  Avenue, 
N.W..  Washington,  D.C.  20240 
FOR  FURTHER  INFORMATION  CONTACT: 
Carl  C.  Close,  Assistant  Director,  OSM, 
State  and  Federal  Programs.  1951 
Constitution  Avenue,  NW..  U.S. 
Department  of  the  Interior,  Washington, 
D.C.  2024a  (202)  343-4225. 

SUPPLEMWARY  INFORMATION:  Under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  a  State  which 
seeks  to  regulate  surface  coal  mining 
and  reclamation  operations  within  its 
border  may  apply  to  the  Secretary  of  the 
Interior  for  approval  of  a  State  program. 
In  order  for  a  program  to  be  approved,  a 
State  must  develop  a  program  Uiat 
contains  laws  and  relations  which  are 
consistent  with  the  Act  and  the 
regulations  of  the  Secretary  of  the 
Interior.  Section  503  of  the  Act  provides 
that  once  a  State  makes  a  program 
submission,  the  Secretary  of  the  Interior 
has  six  months  in  which  to  consider  the 
State’s  application.  At  the  end  of  that 
six-month  period,  the  Secretary  has  to 
decide  whether  to  approve, 
conditionally  approve,  approve  in  part 
and  disapprove  in  part,  or  completely 
disapprove  the  State  program 
submission.  If  the  Sectary  only 
partially  approves  or  completely 
disapproves  the  State  program 
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submission,  the  State  has  sixty  days  to 
revise  and  resubmit  its  program.  The 
Act  then  gives  the  Secretary  sixty  days 
to  review  the  resubmitted  program  and 
make  a  final  decision.  If,  aher  the  end  of 
this  ten  month  period,  the  Secretary  is 
unable  to  approve  or  conditionally 
approve  the  State  program,  he  is 
required  to  promulgate  a  Federal 
program. 

As  announced  in  the  Federal  Register 
Notice  of  October  31, 1980,  45  FR  72468, 
the  Secretary  of  the  Interior  reviewed 
the  State  of  Illinois’s  initial  program 
submission  and  partially  approved  and 
partially  disapproved  that  program. 
Illinois  had  until  December  31, 1980,  to 
resubmit  a  revised  program. 

By  letter  dated  December  22, 1980, 
Bradley  Evilsizer,  Director  of  the  Illinois 
Department  of  Mines  and  Minerals, 
informed  the  Office  of  Surface  Mining 
that  the  Illinois  Department  for  Natural 
Resources  and  Environmental  Protection 
was  enjoined  on  December  11, 1980,  by 
the  Seventh  Circuit  Court  of  Sangamon 
County,  Illinois,  from  submitting  to  the 
Secretary  of  the  Interior  a  State  program 
for  the  regulation  of  surface  coal  mining 
and  reclamation  operations.  The 
injunction  issued  by  the  Seventh  Circuit 
Court  enjoins  the  Illinois  resubmission 
for  six  months,  at  which  time  the  court 
will  further  consider  the  matter.  Illinois 
did  not  resubmit  a  program  by  its 
December  31, 1980,  deadline  (60  days 
after  the  Secretary’s  partial  approval). 

Section  503(d)  of  the  Surface  Mining 
Control  and  Reclamation  Act  provides: 

*  *  *  (Tlhe  inability  of  State  to  take  any 
action,  the  purpose  of  which  is  to  prepare, 
submit  on  enforce  a  State  program,  or  any 
portion  thereof,  because  the  action  is 
enjoined  by  the  issuance  of  an  injimction  by 
any  court  of  competent  jurisdiction  shall  not 
result  *  *  *  in  the  imposition  of  a  Federal 
program.  Regulations  of  the  Siuface  Coal 
Mining  and  Reclamation  operations  covered 
or  to  be  covered  by  the  State  program  subject 
to  an  injunction  shall  be  conducted  by  the 
State  pursuant  to  Section  502  of  the  Act,  uhtil 
such  time  as  the  injunction  terminates  or  for 
one  year,  whichever  is  shorter,  at  which  time 
the  requirements  of  Section  503  and  504  shall 
again  be  fully  applicable. 

The  Secretary  has  completed  all  the 
actions  in  reviewing  the  Illinois  program 
that  can  be  done  without  further 
participation  by  Illinois.  Because  the 
Secretary  of  the  Interior  has  been 
notified  that  Illinois  is  enjointed  from 
taking  further  formal  action,  the 
Secretary  has  temporarily  suspended 
the  State  program  approval  process  for 
Illinois  as  of  December  11, 1980,  (the 
date  of  the  injunction),  which  was  the 
41st  day  of  the  60  days  that  Illinois  had 
for  resubmission. 

The  effect  of  this  action  is  that  federal 
enforcement  of  the  interim  program  - 


requirements,  e.g.,  two  federal 
inspections  per  year  of  each  mine  or 
regulated  facility,  will  continue  until  the 
injunction  is  lifted,  expires,  or  is 
determined  not  to  invoke  the  operation 
of  Section  503(d).  Since  the  Act  allows 
the  State  access  to  its  reserved  portion 
of  the  Abandoned  Mine  Land  Fund  only 
after  it  has  achieved  regulatory  primacy, 
Illinois’s  access  to  the  Fund  must  be 
delayed.  The  amount  currently  reserved 
for  Illinois  is  $18,357,342.97. 

The  Secretary  has  considered  various 
options  in  rescheduling  Illinois’s  State 
program  review.  First,  because  the  60  ' 
day  resubmission  period  expired  on 
December  31, 1980,  and  because  the 
injunction  gives  Illinois  more  time  than 
the  60  days  normally  allowed,  Illinois 
could  be  required  to  resubmit  its  State 
program  on  the  day  the  injunction  is 
lifted.  However,  an  immediate  deadline 
for  resubmission  after  the  injunction  is 
lifted  appears  abrupt  and  would  ignore 
the  fact  that  Illinois  still  had  19  days 
remaining  in  its  60-day  resubmittal 
period  when  the  injunction  was  issued. 
Second,  Illinois  could  be  given  60  days 
after  the  lifting  of  the  injunction  to 
resubmit  its  State  program.  However,  60 
additional  days  appears  excessive, 
because  (1)  Illinois  has  already  had  41 
days  to  develop  its  resubmission,  (2)  it 
would  be  unfair  to  other  States  which 
only  had  60  days  to  resubmit  and  (3)  the 
operation  of  the  injimction  has  already 
given  Illinois  considerably  more  time 
than  the  normal  60  days  to  develop  an 
acceptable  program.  Third,  Illinois  could 
be  given  the  19  days  that  it  had 
remaining  to  resubmit  its  program.  This 
would  take  into  account  the  time  that 
Illinois  already  had  for  resubmission, 
would  be  fair  to  other  States  involved  in 
the  process,  and  would  be  a  reasonable 
deadline  for  the  State  to  meet. 

The  Secretary  has  chosen  the  third 
option.  Beginning  on  December  11, 1981, 
or,  if  the  injunction  is  lifted  or 
determined  to  be  ineffective  before  the 
date,  then  on  the  date  when  the 
injunction  is  lifted  or  determined 
ineffective,  Illinois  will  have  19  days  to 
resubmit  an  acceptable  program.  In  any 
event,  the  deadline  for  Illinois’ 
resubmission  will  not  be  later  December 
31, 1981.  The  Secretary  will  make  every 
effort  to  notify  Illinois  by  letter  prior  to 
the  date  for  resubmission  in  order  to 
assist  Illinois  in  meeting  the  deadline. 

The  legislative  history  of  Section 
503(d)  indicates  that  its  purpose  is  to 
avoid  penalizing  States  which  make 
good  faith  efforts  to  comply  with  the  Act 
but  are  prevented  by  court  action  from 
achieving  full  compliance.  Where, 
however,  attendant  circumstances  lead 
the  Secretary  to  determine  that  an 


injunction  does  not  invoke  the  operation 
of  Section  503(d),  or  that  the  State  has 
failed  to  make  a  good  faith  effort  to 
comply  with  the  Act,  the  Secretary  will 
not  suspend  the  statutory  timetable  for 
State  programs  beyond  the  date  of  such 
determination.  The  Secretary  has  not  yet 
determined,  at  this  time,  whether 
Section  503(d)  is  applicable  in  Illinois. 
The  Secretary  is  reviewing  the 
circumstances  under  which  the  Illinois 
injunction  was  entered  and  the 
jurisdictional  competence  of  the  Illinois 
court  to  hear  the  matter.  The  Secretary 
believes  that  the  delay  and  relief 
available  under  Section  503(d)  are 
limited  to  those  States  which  are 
seeking  in  good  faith  to  prepare  and 
adopt  a  permanent  surface  coal  mining 
and  reclamation  program.  Section  503  is 
not  meant  to  be  used  as  an  artifice  or 
device  to  avoid  the  requirements  of  the 
Surface  Mining  Act.  Section  503(d)  does 
not  provide  general  authority  to  extend 
the  statutory  timetable  established 
under  the  Act. 

Accordingly,  the  Secretary  requests 
public  comment  on  the  issues  bearing 
upon  the  applicability  of  Section  503(d) 
in  Illinois.  If,  after  review  of  those 
comments  and  other  information,  the 
Secretary  determines  that  Section  503(d) 
is  inapplicable  to  Illinois  under  the 
circumstances,  Illinois  will  have  19  days 
from  the  effective  date  of  such 
determination  within  which  to  resubmit 
an  acceptable  State  program.  If  it  fails  to 
do  so,  the  Secretary  will  implement  a 
Federal  program  for  Illinois  in 
accordance  with  Section  504  of  the  Act. 
Until  a  determination  is  made,  the 
Secretary  will  presume  that  Section 
503(d)  applies,  and  thus  will  suspend  the 
running  of  the  resubmission  period 
provided  by  Section  503(c).  However, 
the  Secretary  expressly  reserves  the 
right  to  take  appropriate  action  at  any 
time  if  he  concludes  that  the 
circumstances  surrounding  the  entry  of 
the  injunction  warrant  doing  so. 

Section  503(d)  also  requires  a  State 
which  is  subject  to  an  injunction 
prohibiting  resubmission  of  a  state 
program  to  regulate  surface  coal  mining 
and  reclamation  operations  pursuant  to 
Section  502  of  the  Act  (the  interim 
program)  until  such  time  as  the 
injunction  terminates  or  until  one  year 
after  the  injunction  is  entered, 
whichever  comes  first.  The  Secretary 
construes  Section  503(d)  of  the  Act  to 
authorize  implementation  of  a  Federal 
program  if  a  State  fails  to  implement 
Section  502  during  the  term  of  an 
injunction.  Thus,  while  the  Secretary 
fully  endorses  the  intent  of  Congress  to 
have  the  State  assume  regulatory 
primacy  under  the  Act,  he  also  is 
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required  to  implement  a  Federal 
program  in  cases  where  that  becomes 
necessary  because  of  a  State's  failure  to 
carry  out  its  responsibilities  under 
Section  502. 

Consequently,  the  Secretary  is  also 
examining  the  compliance  by  Illinois 
with  Section  502  of  the  Surface  Mining 
Control  and  Reclamation  Act  and  the 
interim  program  regulations  issued  by 
the  Department  of  the  Interior  related  to 
Section  502  (42  FR  62639,  December  13, 
1977).  Within  the  next  three  months  and 
after  receipt  of  public  comments  and 
completion  of  this  preliminary  analysis, 
the  Secretary  will  decide  what  further 
administrative  steps  are  necessary.  At 
that  time,  he  may  conclude  that  there  is 
no  basis  for  further  examination 
because  Illinois  is  adequately  enforcing 
the  requirements  of  Section  502  of  the 
Act;  alternatively,  he  may  decide  that 
there  is  the  need  for  a  public  hearing  or 
additional  public  comment.  If  the 
Secretary  ultimately  determines  there  is 
a  lack  of  compliance,  he  will 
recommence  the  State  program  review 
process  after  appropriate  notice  to 
Illinois. 

One  additional  effect  of  the 
injunction,  if  it  runs  a  full  year,  is  to 
delay  the  permanent  program  in  Illinois 
for  a  period  of  approximately  eight  to 
twelve  months  beyond  that  applicable 
to  most  other  States  in  the  country.  In 
addition,  if  Illinois  is  ultimately 
unsuccessful  in  obtaining  approval  of  its 
program,  the  Secretary  will  then  have  to 
adopt  a  Federal  program  for  that  State. 
This  could  cause  an  additional  delay  of 
six  months  or  more  if  the  process  for 
adoption  of  the  Federal  program  were 
delayed  until  after  the  injunction  is 
lifted. 

To  reduce  the  potential  delay  in  the 
application  of  the  permanent  surface 
coal  mining  reclamation  program  in 
Illinois  if  a  Federal  program  becomes 
necessary,  the  Secretary  has  decided  to 
begin  preparation  of  a  Federal  program 
for  Illinois  within  the  next  three  months. 
This  action  is  considered  necessary  both 
to  reduce  the  time  during  which  the 
environmental  objectives  established  by 
Congress  are  not  fully  achieved  because 
a  permanent  program  has  not  been 
implemented  and  to  reduce  the  potential 
for  competitive  economic  disadvantages 
among  states  because  implementation  of 
permanent  programs  in  the  different 
states  are  unlikely  to  be  concurrent.  The 
Secretary  will  not  actually  implement 
this  program  until  Illinois  either  fails  to 
meet  the  19  day  deadline  to  resubmit  its 
program  or  resubmits  but  fails  to  obtain 
approval  of  its  program. 

In  the  meantime,  the  Secretary  has 
instructed  the  Director  of  the  Office  of 
Surface  Mining  to  make  every  effort 


during  the  period  of  the  injunction  to 
accomplish  the  following;  (1)  work  with 
Illinois  toward  correcting  the  remaining 
deficiencies  in  its  proposed  program  to 
the  extent  that  Illinois  can  participate  in 
such  an  effort,  given  the  existence  of  the 
injunction;  (2)  ensure  that  the  Federal 
enforcement  program  under  Section  502 
is  diligently  pursued  in  order  to  obtain 
compliance  with  the  provisions  of  the 
act  and  the  interim  program  regulations; 
and  (3)  determine  whether  Illinois  is 
adequately  carrying  out  its 
responsibilities  under  Section  502  of  the 
Act. 

A  major  purpose  of  this  notice  is  to 
seek  public  comment  on  preparing  a 
Federal  program  in  Illinois  and  to 
receive  specific  suggestions  for  how  the 
Secretary  of  the  Interior  ought  to  adopt 
or  modify  the  permanent  program 
regulations  to  meet  the  local  conditions 
in  Illinois.  Section  504(a)  of  the  Act  and 
30  CFR  736.22(a)(1)  require  that  each 
Federal  program  consider  the  nature  of 
the  topography  soils,  climate  and 
biological  chemical,  geological, 
hydrological,  agronomic  and  other 
physical  conditions  of  the  State 
involved.  For  important  information,  the 
reader  is  referred  to  “General 
Background  on  the  Permanent  Program” 
and  “Criteria  for  Promulgating  Federal 
programs”  previously  published  in  the 
Federal  Register  on  May  16, 1980  (45  FR 
32328).  That  notice  explains  how  the 
Secretary  will  consider  unique 
conditions  in  a  State,  how  existing  State 
laws  will  be  considered,  and  what 
standards  will  be  used  in  adopting 
regulations.  The  reader  should  also  refer 
to  the  Secretary’s  decision  concerning 
the  Illinois  program  published  in  the 
Federal  Register  on  October  31, 1980  (45 
FR  72468  etseg.). 

This  notice  describes  the 
administrative  actions  being  taken  in 
response  to  the  injunction  entered 
against  Illinois.  The  Secretary  is  also 
exploring  appropriate  courses  of  action 
in  the  Courts,  and  may  seek  to  initiate  a 
new  proceeding  or  participate  in 
existing  actions  related  to  the  Illinois 
program. 

This  action  of  proposing  the 
preparation  of  a  contingent  Federal 
program  for  Illinois  is  not  signiHcant 
under  the  criteria  of  Executive  Order 
12044  and  43  CFR  Part  14  and  does  not 
require  preparation  of  regulatory 
analysis,  nor  is  this  action  a  major 
Federal  action  signficantly  effecting  the 
environment  under  the  National 
Environmental  Policy  Act. 

PUBLIC  COMMENT  PERIOD:  The  comment 
period  announced  in  this  notice  will 
extend  until  February  18, 1981.  All 
written  comments  must  be  received  at 


the  address  given  above  by  5:00  p.m.  on 
the  date. 

Comments  on  the  preparation  of 
Federal  program  received  after  that  hour 
will  not  be  considered  in  drafting  the 
proposed  Federal  program;  they  will  be 
considered  to  the  extent  applicable  in 
subsequent  actions  under  that  program. 

Dated:  January  9, 1981. 

Joan  Davenport 

Assistant  Secretary,  Energy  and  Minerals. 

[FR  Doc.  81-1781  Filed  1-16-81: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CAD  81-0031 

DrawtMidge  Operation  Regulations; 
AUantic  Intracoastai  Waterway, 
Charleston  County,  S.C. 

agency:  Coast  Guard,  DOT.- 
ACTION:  Proposed  rule. 

summary:  At  the  request  of  the  South 
Carolina  Department  of  Highways  and 
Public  transportation,  the  Coast  Guard 
will  consider  amending  the  regulations 
governing  the  operations  of  the  Ben  M. 
Sawyer  Bridge,  mile  462.2,  and  the 
Wappoo  Cut  Bridge,  mile  470.8,  across 
the  Atlantic  Intracoastai  Waterway 
(AIWW).  This  would  eliminate  morning 
and  evening  closed  periods  on 
weekends  and  legal  holidays,  but  add 
afternoon  restrictions  on  those  days  that 
would  only  require  the  draws  to  open  on 
the  hour  and  half  hour  to  allow 
accumulated  vessels  to  pass.  This  would 
accommodate  heavy  afternoon  and 
evening  vehicle  traffic.  In  addition,  the 
morning  closed  period  on  the  Wappoo 
Cut  Bridge  would  be  extended  to 
accommodate  an  altered  traffic  pattern. 
On  both  bridges,  commercial  vessels, 
except  tugs  with  tows,  would  no  longer 
be  allowed  to  pass  during  closed  or 
restricted  periods.  This  action  may 
relieve  vehicular  traffic  dimng  the 
morning  rush  hour  on  the  Wappoo  Cut 
Bridge  and  may  provide  relief  for  the 
heavy  weekend  vehicular  traffic  on  both 
bridges,  and  may  still  provide  for  the 
reasonable  needs  of  navigation. 
date:  Comments  must  be  received  on  or 
before  February  20, 1981. 

ADDRESS:  Comments  should  be 
submitted  to  and  are  available  for 
examination  from  7:30  a.m.  to  4  p.m., 
Monday  through  Friday,  at  the  office  of 
the  Commander  (oan).  Seventh  Coast 
Guard  District,  51  Southwest  First 
Avenue,  Miami,  Florida  33130. 
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FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Kretschmer,  Bridge 
Administrator,  Bridge  Section  (oan). 
Room  1006,  Federal  Building,  51 
Southwest  First  Avenue,  Miami,  Florida 
33130,  telephone:  [305]  350-4108. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  the  bridge  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  aclmowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped  self- 
addressed  envelope  or  post  card. 

The  Commander,  Seventh  Coast 
Guard  District  will  evaluate  all 
communications  received  and  determine 
a  course  of  Hnal  action  on  the  proposal. 
The  proposed  regulations  may  be 
changed  in  the  light  of  comments 
received. 

Drafting  information 

The  principal  persons  involved  in 
drafting  this  proposal  are:  Ensign  Jane  L. 
Hamilton,  Bridge  Administration 
Officer,  Office  of  Aids  to  Navigation 
Bridge  Section  and  Lieutenant  John  M. 
Griesbaum,  Office  of  Commander, 
Seventh  Coast  Guard  District,  Legal 
Office. 

Discussion  of  the  Proposed  Regulations 

Drawbridge  regulations  which 
currently  govern  the  operation  of  the 
Ben  M.  Sawyer  and  Wappoo  Creek 
bridges  would  be  modified  by  replacing 
morning  and  evening  closed  periods 
Saturdays,  Sundays,  and  legal  holidays 
with  an  afternoon  restricted  period  that 
would  run  from  2  p.m.  to  6  p.m.  with 
openings  on  the  hour  and  half  hour.  This 
modification  would  provide  for  more 
openings  on  both  bridges  on  weekends, 
llie  morning  closed  period  on  the 
Wappoo  Creek  bridge  which  currently 
runs  fi-om  7  a.m.  to  9  a.m.  would  be 
modified  to  run  from  6:30  a.m.  to  9  a.m. 
The  list  of  vessels  currently  allowed  to 
pass  during  the  closed  or  restricted 
periods  would  be  modified  to  exclude 
all  commercial  vessels  except  tugs  with 
tows. 

These  modifications  are  being 
considered  to  more  closely  match  and 
relieve  peak  vehicular  traffic  periods  on 
both  bridges.  Vehicular  traffic  on  the 
Ben  Sawyer  Bridge  fi'om  Monday 
through  Friday  between  the  hours  of  7 
a.m.  and  9  a.m.,  has  increased  fi'om  an 
average  of  538  vehicles  per  hour  to  an 
average  of  925  vehicles  per  hour,  a  72% 
increase  in  traffic  flow.  A  similar 
increase  has  occurred  fiom  4.  p.m.  to  6 


p.m.,  Monday  through  Friday.  On 
Saturdays,  Sundays,  and  legal  holidays 
fiom  2  p.m.  to  6  p.m.  traffic  has 
increased  a  total  of  69%.  From  an 
average  898  vehicles  per  hour  to  an 
average  of  1,523  vehicles  per  hour.  The 
Wappoo  Creek  Bridge  between  the 
hours  of  6:30  a.m.  and  9  a.m.  has  shown 
an  increase  of  12%  from  an  average  of 
2,330  vehicles  per  hour  to  an  average  of 
2,606  vehicles  per  hour.  A  similar 
increase  has  occurred  fiom  4  p.m.  to  6 
p.m.,  Monday  through  Friday.  On 
Saturdays,  Simdays,  and  legal  holidays 
fiom  2  p.m.  to  6  p.m.,  traffic  has 
increased  a  total  of  10%  fiom  2,387 
vehicles  per  hour  to  2,623  vehicles  per 
hoiu*.  The  traffic  counts  taken  when  the 
existing  regulations  were  established 
were  used  as  a  basis  for  comparison. 

The  Coast  Guard  is  therefore 
presenting  this  proposal  for  comment 
fiom  affected  and  interested  parties. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  Part  117  of  Title  33  of  the 
Code  of  Federal  Regulations  be 
amended  as  set  forffi  below: 

1.  By  revising  §  117.365  to  read  as 
follows: 

§  1 17.365  Sullivan’s  Island  Narrows, 

AlWW,  mile  462.2,  Ben  M.  Sawyer  Bridge, 
State  Road  703  between  Sullivan’s  Island 
and  Mount  Pleasant,  SC. 

(a)  The  owner  of  or  agency  controlling 
the  bridge  need  not  open  the  draw  fiom 
7  a.m.  to  9  a.m.  and  fiom  4  p.m.  to  6  p.m., 
Monday  throu^  Friday.  On  Saturdays, 
Sundays,  and  legal  holidays  fiom  2.  p.m. 
to  6  p.m.  the  draw  need  open  only  on  the 
hour  and  half-hour  to  pass  accumulated 
vessels.  However,  the  draw  shall  open 
promptly  upon  signal  for  the  passage  of 
tugs  with  tows,  vessels  owned  and 
operated  by  the  United  States,  and 
vessels  in  distress.  The  opening  signal 
fiom  these  vessels  is  four  blasts  of  a 
whistle,  horn,  (»  by  shouting. 

(bj  The  owner  of  or  eigency  controlling 
the  bridge  shedl  post  on  both  sides  of  the 
bridge,  signs  that  state  the  essential 
features  of  the  regulations  in  this 
section.  These  signs  shall  be  of  such  size 
that  they  may  be  easily  read  fiom  an 
approaching  vessel  at  any  time. 

2.  By  revising  §  117.370  to  read  as 
follows: 

§117.370  Wappoo  Creak,  AlWW,  mile 
470.8,  Wappoo  Creek  Bridge,  State  Road 
171/700,  Charleston,  SC. 

(a)  The  owner  of  or  agency  controlling 
the  bridge  need  not  open  the  draw  fiom 
6:30  a.m.  to  9  a.m.  and  fiom  4  p.m.  to  6 
p.m.i  Monday  through  Friday.  On 
Saturdays,  Sundays,  and  legal  holidays 
from  2  p.m.  to  6  p.m.  the  draw  need  open 
only  on  the  hour  and  half-hour  to  pass 
accumulated  vessels.  However,  the 


draw  shall  open  promptly  upon  signal  at 
any  time  for  the  passage  of  tugs  with 
tows,  vessels  owned  and  operated  by 
the  United  States,  and  vessels  in 
distress.  The  opening  signal  fiom  these 
vessels  in  four  blasts  of  a  whistle,  horn, 
or  by  shouting. 

(b)  The  owner  of  or  agency  controlling 
the  bridge  shall  post  on  both  sides  of  the 
bridge,  signs  that  state  the  essential 
features  of  the  regulations  in  this 
section.  These  signs  shall  be  of  such  size 
that  they  may  be  easily  read  fiom  an 
approaching  vessel  at  any  time. 

(33  U.S.C.  499,  49  U.S.C.  1655(g)(2);  49  CFR 
1.46(c)(5),  33  CFR  1.05-l(g)(3)) 

Dated:  January  1, 1981. 

B.  L.  Stabile, 

Rear  Admiral,  US.  Coast  Guard  Commander, 
Seventh  Coast  Guard  District. 

[FR  Doc.  81-1950  Filed  1-18-81;  MS  am] 

BILUNO  CODE  4910-14-M 


DEPARTMENT  OF  EDUCATION 
Office  for  Civil  Rights 
34  CFR  Part  104 

Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  or  Benefiting  from  Federal 
Financial  Assistance 

AQENCY:  Department  of  Education. 
action:  Notice  of  intent  to  develop 
regulations. 

SUMMARY:  The  Secretary  of  Education 
provides  notice  that  the  Department 
intends  to  amend  regulations  under 
Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  to  define  the  rights  of 
hearing-impaired  persons  to  access  to 
television  programs. 

DATE:  All  comments  in  response  to  this 
Notice  must  be  received  on  or  before 
March  5, 1981. 

ADDRESS:  Comments  should  be 
addressed  to  Mr.  Edward  A.  Stutman, 
Office  for  Civil  Rights,  Department  of 
Education,  400  Maryland  Avenue,  S.W., 
Washington,  D.C.  20202. 

FDR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edward  W.  Stutman  telephone  (202) 
245-0781  (VOICE  or  TTY). 
SUPPLEMENTARY  INFORMATION:  Section 
504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  794),  provides  as 
follows: 

No  otherwise  qualified  handicapped 
individual  in  the  United  States  *  *  *  shall, 
solely  by  reason  of  his  handicap,  be  excluded 
from  the  participation  in,  be  denied  the 
benefits  of,  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving 
Federal  financial  assistance. 
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Final  regulations  implementing  the 
statute  were  issued  on  May  4, 1977  by 
the  Department  of  Health,  Education, 
and  Welfare.  45  CFR  Part  84.  On  May  9, 
1980,  the  new  Department  of  Education 
reissued  these  regulations  as  34  CFR 
Part  104.  45  FR  30936.  These  regulations 
apply  to  all  recipients  of  financial 
assistance  from  the  Department,  and 
deftne  and  forbid  acts  of  discrimination 
against  qualified  handicapped  persons 
in  the  operation  of  assisted  programs 
and  activities. 

The  Secretary  of  Education  is 
currently  one  of  several  defendants  in  a 
lawsuit  filed  in  Federal  district  court  on 
behalf  of  two  hearing-impaired 
individuals  and  an  organization  of 
hearing-impaired  persons,  Greater  Los 
Angeles  Council  on  Deafness,  Inc.,  et  al. 

V.  Community  Television  of  Southern 
California,  et  al.  (C.D.  Cal.,  Civil  No. 
CV-78-4715R).  The  plaintiffs  have 
requested  the  court  to  order  the 
Department  to  withhold  financial 
assistance  to  broadcast  entities  that  fail 
to  caption  their  programs.  The  district 
court  has  ordered  the  Department  to 
publish  compliance  standards  under 
Section  504  governing  the  access  to 
public  television  programming  by 
hearing-impaired  persons.  An  appeal  is 
pending  in  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit. 

The  Department  intends  to  amend  its 
Section  504  regulations  by  adding 
provisions  setting  forth  the  rights  of 
persons  with  impaired  hearing  to  access 
to  television  programs. 

The  Department  of  Education 
provides  funds  for  the  production  of 
television  programs.  The  programs  are 
generally  made  available,  at  no  cost  or 
at  less  than  fair  market  value  to 
broadcasters  or  to  systems  of 
broadcasters.  The  Department  intends 
to  publish  detailed  provisions 
concerning  the  Section  504  obligations 
that  the  availability  of  these  programs 
may  impose.  In  doing  so,  the 
Department  will  use  its  normal 
rulemaking  procedures,  including 
publication  of  a  proposed  regulation  in 
the  Federal  Register  with  an  opportunity 
for  public  comment.  Before  issuing  a 
proposed  regulation,  the  Department  is 
requesting  public  comment  on  several 
issues  which  the  regulation  may 
address.  In  addition,  commenters  are 
invited  to  provide  information  on  the 
costs  that  regulating  in  this  area  may 
impose  on  the  broadcasting  industry. 

Specifically,  the  Department  requests 
comment  on  each  of  the  following 
questions: 

1.  Should  the  Department  pursue  its 
intention  to  issue  detailed  regulations  on 
the  Section  504  obligations  of  television 
broadcasters  and  systems  of 


broadcasters?  Are  there  other  means  of 
defining  and  ensuring  compliance  with 
these  obligations? 

2.  What  is  the  nature  and  extent  of  the 
benefit  derived  by  broadcasters  from 
the  availability  of  television  programs 
produced  with  Department  of  Education 
funds? 

3.  What  is  the  nature  and  extent  of  the 
benefit  derived  by  systems  of 
broadcasters,  such  as  the  Public 
Broadcasting  Service  (PBS)  and  regional 
networks,  from  the  availability  of  these 
programs? 

Section  504  by  reason  of  the  benefits 
referred  to  above?  For  example,  would 
broadcasters  and  systems  of 
broadcasters  be  required  to  make  some 
or  all  programs  that  they  broadcast  or 
distribute  accessible  to  persons  with 
impaired  hearing  by  reason  of  the 
availability  of  programs  produced  with 
Department  funds?  By  what  regulatory 
standard  should  any  obligation  to  make 
programs  accessible  be  determined? 

5.  What  differences,  if  any,  should 
there  be  in  the  Department’s  treatment 
of  commercial  and  non-commercial 
broadcasters  and  systems  of 
broadcasters?  Why? 

6.  What  are  the  advantages  and 
disadvantages  of  using  the  various 
available  methods  of  making  television 
programs  accessible  to  persons  with 
impaired  hearing?  Currently  available 
methods  include  open  captioning,  closed 
captioning,  and  sign  language 
interpreting.  Commenters  are  invited  to 
consider,  with  regard  to  these  and  other 
possible  methods,  such  factors  as 
effectiveness  in  making  programs 
accessible  to  the  greatest  possible 
number  of  hearing-impaired  persons,  the 
extent  to  which  the  method  adversely 
affects  the  video  portion  of  programs, 
cost  availability  of  resources  (such  as 
captioning  capacity  or  qualified 
interpreters),  and  anticipated 
technological  developments.  Are 
particular  methods  better  suited  for 
some  programs  than  others? 

7.  Should  the  Department  limit  the 
methods  which  may  be  used?  If  so, 
which  method  or  methods  should  the 
Department  select,  and  why? 

8.  Should  the  Department  differentiate 
between  various  types  of  programs  in 
setting  standards  for  program 
accessibility?  Examples  of  such 
programs  include  live  programs, 
programs  broadcast  shortly  after  being 
recorded,  programs  intended  only  for 
local  use,  and  programs  recorded  before 
a  certain  date.  If  so,  what  should  be  the 
basis  for  distinctions?  Commenters  are 
invited  to  consider  such  factors  as 
technological  feasibility,  cost, 
availability  of  resources  to  provide 
access,  and  size  of  potential  audience. 


9.  How  soon  after  publication  should 
any  requirements  for  program 
accessibility  take  effect? 

Dated:  January  13, 1981. 

Shiriey  M.  HufstefUer, 

Secretcuy  of  Education. 

|FR  Doc.  81-1780  Hied  1-16-81;  8:45  am) 

HLUNG  CODE  4000-01-H 


34  CFR  Part  322 

Training  Programs  for  Teachers  of 
Handicapped  Chiidren  in  Areas  With  a 
Shortage 

agency:  Department  of  Education. 
ACnON:  Notice  of  proposed  rulemaking: 
Cross-reference. 


SUMMARY:  The  Secretary  proposes  new 
regulations  for  the  program  to  train 
teachers  of  handicapped  children  in 
areas  with  a  shortage. 

The  text  of  the  regulations  on  which 
the  Secretary  invites  comments  is 
published  in  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register.  They  have  been  adopted  as 
final  regulations  and  will  govern  these 
programs  until  the  Secretary  issues  new 
regulations  based  on  public  comment. 
DATES:  All  comments,  suggestions,  or 
objections  must  be  received  on  or  before 
March  5, 1981. 

ADDRESSEES:  Comments  should  be 
addressed  to:  William  Wolfe,  Budget 
Officer.  Office  of  Special  Education,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  S.W.,  (Room  4130,  Donohoe 
Building),  Washington,  D.C.  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Wolfe,  Telephone:  (202)  245- 
2709. 

Invitation  To  Comment 

For  additional  details  on  how  to 
comment,  see  the  Preamble  of  the  final 
regulations  for  these  programs  published 
in  this  issue  of  the  Federal  Register. 

Dated:  January  13, 1981. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

(No  Catalog  of  Federal  Domestic  Assistance 
Number  has  been  assigned) 

ppR  Doc.  81-1681  Filed  1-16-81;  845  em) 

BiUJIlG  CODE  4000-01-N 


34  CFR  Part  366 

Centers  for  Independent  Living 
Program 

agency:  Department  of  Education. 
action:  Notice  of  proposed  rulemaking: 
Cross-reference. 
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summary:  The  Secretary  proposed 
regulations  for  the  Centers  for 
Independent  Living  Program  in  Part  366 
of  Title  34  of  the  Code  of  Federal 
Regulations: 

The  Secretary  invites  comments  on 
these  proposed  regulations. 

The  texts  of  the  regulations  on  which 
the  Secretary  invites  comments  are 
published  in  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register.  They  have  been  adopted  as 
flnal  regulations  and  will  govern  these 
programs  until  the  Secretary  issues  new 
regulations  based  on  public  comment. 
DATES:  All  comments,  suggestions,  or 
objections  must  be  received  on  or  before 
March  20, 1981. 

ADDRESSES:  Comments  should  be 
addressed  to:  Mr.  Harold  F.  Shay, 
Director,  Division  of  Manpower 
Development,  Rehabilitation  Services 
Administration,  Office  of  Special 
Education  and  Rehabilitative  Services, 
Room  3321,  Mary  E.  Switzer  Building, 

330  C  Street,  SW.,  Washington,  D.C. 
20201. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Harold  F.  Shay,  Telephone:  (202) 
245-0079. 

Invitation  to  Comment:  For  additional 
details  on  how  to  comment,  see  the 
Preamble  of  the  final  regulations  for 
these  programs  published  in  this  issue  of 
the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  84.132,  Centers  for  Independent 
Living) 

Dated:  January  12, 1981. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

(FR  Doc.  81-1787  Filed  1-18-81;  8:45  am] 

MIXING  CODE  400IH>1-« 


34  CFR  Parts  617, 618, 619, 620,  and 
621 

Financial  Assistance  for  Construction, 
Reconstruction,  and  Renovation  of 
Higher  Education  Facilities;  Correction 

agency:  Department  of  Education. 
ACTION:  Correction. 


summary:  In  the  regulations  published 
in  the  Federal  Register  on  December  30, 
1980,  pages  86340-86359,  a  technical 
correction  needs  to  be  made. 

FOR  FURTHER  INFORMATION  CONTACT 
Thomas  F.  McAnallen,  Telephone:  (202- 
245-3253). 

SUPPLEMENTARY  INFORMATION:  On  page 
86340,  column  1,  For  Further  Inf ormation 
Contact,  the  telephone  number  is 
corrected  to  read:  (202)  245-3253. 


Dated:  January  12, 1981. 

Stewart  A.  Baker, 

Deputy  General  Counsel  for  Legislation  and 
Regulations. 

[FR  Doc.  81-1841  Filed  1-16-81: 8:45  am] 

MIXING  CODE  4000-01-«l 


Office  of  Student  Financial  Assistance 
34  CFR  Part  683 

Parent  Loans  for  Undergraduate 
Students  (PLUS)  Program 

agency:  Department  of  Education. 
acton:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes 
regulations  to  implement  the  Parent 
Loans  to  Undergraduate  Students 
(PLUS)  Program.  These  proposed 
regulations  will  implement  the 
provisions  of  the  Education 
Amendments  of  1980  authorizing  a 
program  of  loan  insurance  for  parents 
who  wish  to  borrow  to' meet  the 
educational  costs  of  dependent 
undergraduate  students  attending 
postsecondary  schools. 

DATES:  Comments  must  be  received  on 
or  before  March  20, 1981. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Jane  A.  Bryson,  Chief, 
Guaranteed  Student  Loan  Policy 
Section,  Division  of  Policy  and  Program 
Development,  Office  of  Student 
Financial  Assistance,  Department  of 
Education,  400  Maryland  Ave.,  SW., 
(Room  4310,  ROB-3),  Washington,  D.C. 
20202. 

FOR  FURTHER  INFORMATON  CONTACT 

Jane  A.  Bryson  or  Anne  Carlucci. 
Telephone  (202)  245-2475. 

SUPPLEMENTARY  INFORMATON: 

Background 

The  Education  Amendments  of  1980 
added  provisions  to  Part  B  of  Title  FV  of 
the  Hi^er  Education  Act  of  1965 
authorizing  expansion  of  the  present 
Guaranteed  Student  Loan  (GSL) 
Program,  under  which  the  Federal 
Government  insures  or  reinsures  loans 
made  to  students,  to  include  loans  made 
to  parents  of  dependent  undergraduate 
students.  The  Act  specifies  that  unless 
otherwise  stated,  PLUS  loans  shall  have 
the  same  terms,  conditions,  and  benefits 
as  those  available  to  students  imder  the 
GSL  Program.  The  Act: 

1.  Limits  the  amount  a  parent  may 
borrow  to  $3,000  per  academic  year  on 
behalf  of  each  dependent  student,  with 
an  aggregate  maximum  of  $15,000  for 
each  student; 

2.  Limits  the  combined  amount  a 
parent  and  student  may  borrow  in  an 
academic  year  to  the  student’s 


estimated  cost  of  attendance  less 
estimated  financial  assistance; 

3.  Sets  the  initial  interest  rate  for 
these  loans  at  9  percent,  but  provides 
that,  based  on  91-day  Treasury  bill 
rates,  the  interest  rate  may  in  the  future 
be  reduced  to  8  percent  for  certain 
loans; 

4.  Prohibits  the  payment  of  interest 
benefits  on  behalf  of  parent  borrowers 
(although  lenders  will  qualify  for  special 
allowance  payments); 

5.  Requires  that  repa3nnent  begin 
within  60  days  of  the  loan’s 
disbursement; 

6.  Requires  the  Secretary  of  Education 
to  define  the  term  "parents  of  a 
dependent  undergraduate  student”;  and 

7.  Provides  that  the  terms  “student” 
and  “student  borrower”  in  the  Act 
include  a  parent  borrower,  wherever 
necessary  to  carry  out  the  PLUS 
program  provisions. 

Under  the  PLUS  program,  as  under  the 
GSL  program,  loans  may  be  insured  by 
either  a  State  or  private  nonprofit 
guarantee  agency  or  by  the  Federal 
Government.  However,  the 
circumstances  under  which  the  Federal 
PLUS  program  may  operate  are 
statutorily  different  from  those 
permitting  the  Federal  Insured  Student 
Loan  Program  (FISIP)  to  operate.  The 
Federal  Government  reimburses  a 
guarantee  agency  for  up  to  100  percent 
of  its  losses  on  default  claims,  pays  the 
agency  certain  administrative  cost 
allowances,  and  provides  advances  to 
strengthen  the  agency’s  reserve  fund. 

The  Federal  PLUS  program  operates 
in  the  following  circumstances: 

1.  In  a  State  that  is  not  served  by  a 
State  or  private  nonprofit  guarantee 
agency. 

2.  In  a  State  served  by  a  State  or 
private  nonprofit  guarantee  agency,  if 
such  agency,  has  not  authorized  a  PLUS 
program  by  May  1, 1981,  and  is  not 
prohibited  fi:om  doing  so  by  State  law. 

3.  If  the  State  guarantee  agency  is 
prohibited  by  State  law  from  auffiorizing 
a  PLUS  program,  one  hundred  and 

«twenty  days  after  the  adjournment  of 
the  next  regular  session  of  the  State 
legislature  which  convenes  after  January 
1, 1981. 

Therefore,  if  a  State  guarantee  agency 
is  currently  prohibited  by  State  law  from 
authorizing  a  PLUS  program,  it  is 
possible  that  the  PLUS  program  will  not 
be  available  in  that  State  for  several 
months,  or  even  years,  depending  upon 
the  date  of  adjournment  of  the  next 
regular  session  of  the  State  legislature. 

Even  where  there  are  no  State  legal 
prohibitions  to  implementing  the  PLUS 
program,  a  period  of  time  will  be 
required  in  most  States  after  the 
guarantee  agency  authorizes  the 
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program  before  it  can  be  implemented. 
The  amount  of  time  will  vary  from  State 
to  State  depending  on  how  long  the 
agency  requires  to  issue  its  own 
regulations,  print  and  distribute  forms, 
provide  orientation  to  lenders,  and 
develop  computer  software  programs. 

Major  Provisions  of  the  Regulations 

To  the  extent  possible,  the  Secretary 
has  modeled  the  PLUS  program 
regulations,  which  are  found  in  34  CFR 
Part  683,  after  the  existing  GSL 
regulations,  which  were  formerly  in  45 
CFR  Part  177  but  are  now  in  34  CFR  Part 
682,  in  an  effort  to  initiate  the  program 
with  a  minimum  amount  of  confusion. 
However,  in  extending  program  to 
parents,  several  issues  have  arisen  that 
are  imique  to  the  PLUS  program  and 
which  require  further  regulations.  Prior 
to  formulating  new  policies,  the 
Secretary  consulted  with 
representatives  from  various  groups  that 
participate  in  the  GSL  program  and  will 
play  active  roles  in  the  PLUS  program. 
Their  opinions  and  recommendations 
were  taken  into  consideration  in 
establishing  the  regulations. 

There  are  several  provisions  in  the 
GSL  regulations  which  the  Secretary 
realizes  may  need  revision,  and  a  Notice 
of  Proposed  Rulemaking  (NPRM)  is 
scheduled  to  be  published  in  the  spring 
which  will  address  these  areas  and 
subject  them  to  public  comment. 
However,  in  an  effort  to  adhere  as 
closely  as  possible  to  existing  program 
regulations,  the  Secretary  is  not 
incorporating  those  proposed  revisions 
into  this  regulation.  The  following 
.  summarizes  the  major  changes  ffom  the 
GSL  to  the  PLUS  program  regulations 
and  cites  the  provisions  due  for  revision 
in  the  upcoming  NPRM. 

1.  Definition  of  Parent. — By  statute  the 
Secretary  is  responsible  for  defining  the 
term  “parent."  The  Secretary  has 
defined  “parent”  as  a  persons  natural  or 
adoptive  mother  or  father  or  legal 
guardian,  which  is  consistent  with  the 
definition  used  for  other  EO  financial 
aid  programs. 

Unlike  loans  under  the  GSLP,  in  the 
PLUS  program  there  may  be  two  eligible 
borrowers  for  a  single  loan:  mother  and 
father.  Therefore,  these  regulations 
permit,  but  do  not  require,  co-makers 
(persons  who  are  jointly  liable)  on  PLUS 
loans.  It  is  important  to  note  that  if  there 
are  co-makers,  both  parties  to  the  loan 
are  equally  liable  and,  therefore,  both 
must  qualify  for  any  special  benefit 
associated  with  the  loan,  such  as 
deferment  and  cancellation  provisions. 
Endorsers  (persons  who  are  secondarily 
liable)  are  prohibited  by  statute  on 
Federal  PLUS  loans,  and  a  matter  of 


guarantee  agency  policy  or  State  law  on 
guarantee  agency  loans. 

2.  Federal  Reinsurance. — ^PLUS  loans 
guaranteed  by  State  and  private 
nonprofit  guarantee  agencies  are  eligible 
for  Federal  reinsurance  on  the  same 
basis  as  GSLs.  Guarantee  agencies  that 
meet  certain  statutory  criteria  qualify  to 
receive  reimbiu'sement  of  80  percent  of 
their  default  losses  (reinsurance).  In 
addition,  guarantee  agencies  which  meet 
additional  criteria  may  receive 
reimbursement  of  up  to  100  percent  on 
their  losses  (supplemental  reinsurance). 

It  has  been  suggested  that  a  guarantee 
agency  establish  its  eligibility  for 
reinsurance  or  supplemental  reinsurance 
jointly  for  both  the  GSL  and  PLUS 
programs.  There  are  two  ways  in  which 
this  could  be  done:  An  agency  which 
qualified  for  supplemental  reinsurance 
on  GSLs  would  automatically  qualify  for 
supplemental  reinsurance  on  PLUS 
loans;  or  an  agency  which  could  not 
qualify  for  supplemental  reinsurance  for 
either  GSL  or  PLUS  loans  would  be 
eligible  only  for  80  percent  reinsurance 
on  both.  Although  this  policy  would  be 
most  advantageous  administratively  for 
both  the  Department  of  Education  and 
the  guarantee  agencies,  it  is  contrary  to 
the  statutory  provisions  governing 
reinsurance.  Therefore,  Aese  regulations 
require  the  guarantee  agency  to  qualify 
for  Federal  reinsurance  separately  for 
the  GSL  and  PLUS  programs.  With 
separate  eligibility  criteria  it  is  possible, 
although  not  probable,  that  a  guarantee 
agency  may  not  qualify,  or  wish  to 
qualify,  to  enter  into  the  same 
reinsurance  agreement  for  both  the  GSL 
and  PLUS  programs. 

In  this  event  these  regulations  impose 
additional  recordkeeping  requirements 
on  that  guarantee  ctgency. 

3.  Lender  Agreements. —  New  Section 
433A  of  the  Act  requires  that  the 
Secretary  of  Education  enter  into 
agreements  with  all  eligible  lenders  in 
both  the  Federal  and  guarantee  agency 
programs  to  ensure  that  each  lender 
provides  thorough  and  accurate  loan 
information  to  student  and  parent 
borrowers. 

The  Secretary  has  recently  revised  the 
Federal  contract  of  insurance  to  fulfill 
this  requirement  under  the  Federal 
Insured  Student  Loan  Program  (FISLP) 
and  the  Federal  PLUS  program.  In 
addition,  the  Secretary  has  provided  the 
required  agreement  for  all  guarantee 
agency  lenders.  No  PLUS  program  loan 
or  GSL  may  be  insured,  guaranteed,  or 
endorsed  for  a  lender  without  an 
executed  contract  or  agreement  on  file 
with  the  Secretary. 

This  new  statutory  provision  has  been 
incorporated  into  the  PLUS  program 
regulations.  It  does  not  appear  in  current 


GSL  regulations  but  will  be  added  when 
the  NPRM  is  published  this  spring. 

4.  Insurance  Premium. — ^The 
insurance  premium  rates  which  the 
guarantor  may  charge  the  lender  under 
the  PLUS  program  are  the  same  as  those 
authorized  under  the  GSL  program:  one- 
fourth  of  1  percent  per  year  for  a  loan 
insured  by  the  Federal  Government 
under  the  FISEP  and  1  percent  per  year 
for  a  loan  guaranteed  by  a  State  or 
private  nonprofit  guarantee  agency. 
Under  the  student  loan  program,  the 
Federal  Government  and  many 
guarantee  agencies  charge  the  insurance 
premium  from  the  date  of  disbursement 
to  the  anticipated  graduation  date  plus 
12  months.  In  the  event  an  agency  also 
charges  a  premium  during  the 
repayment  period,  GSL  regulations 
require  it  to  make  a  refund  if  the 
borrower  prepays,  defaults,  dies, 
becomes  totally  and  permanently 
disabled,  or  if  die  loan  is  discharged  in 
bankruptcy.  The  refund  requirement 
proved  to  be  a  cosUy  and  troublesome 
procedure;  therefore  to  avoid  making 
refunds  no  guarantee  agency  charges  the 
premium  during  the  repayment  period. 

Under  the  PLUS  program  the  loan  is  in 
repayment  fivm  the  date  of 
disbursement.  Therefore,  there  is  not  a 
formula  parallel  to  the  one  used  in  the 
GSLP  which  can  be  applied  to  PLUS 
loans.  Under  the  Federal  PLUS  program 
the  Secretary  plans  to  charge  the 
insurance  premium  on  the  declining 
principal  balance  over  the  life  of  the 
loan,  which  would  result  in  a  maximum 
premium  of  approximately  $37.  The 
same  policy  under  a  guarantee  agency 
program  which  charges  1  percent  would 
result  in  a  maximum  premium  of 
approximately  $150.  Some  guarantee 
agencies  suggested  that  the  PLUS 
program  insurance  premium  be  charged 
on  the  declining  principal  balance  for 
the  life  of  the  loan  or  for  five  years, 
whichever  is  less,  with  no  refimds 
required  for  any  reason.  The  Secretary 
is  concerned  with  the  financial  burden 
which  may  be  imposed  on  the  borrowers 
imder  guarantee  agency  programs  by 
charging  the  1  percent  premium  over  the 
life  of  the  loan.  The  policy  suggested  by 
the  agencies  appears  to  be  a  fair  and 
equitable  one  and  the  Secretary  would 
like  to  promote  that  policy  among  the 
agencies.  However,  the  Secretary  is 
reluctant  to  regulate  that  policy  without 
a  notice  of  proposed  rulemaking. 
Therefore,  in  these  regulations  the 
Secretary  has  taken  a  more  liberal 
position  and  permits  the  insurance 
premium  to  be  charged  on  the  declining 
principal  balance  for  the  life  of  the  loan 
(not  to  exceed  10  years)  with  no  refunds 
required. 
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5.  Deferment  and  Cancellation 
Provisions. — Borrowers  under  the  PLUS 
program  are  entitled  to  the  same 
deferment  and  cancellation  provisions 
as  authorized  under  the  GSL  program.  In 
the  event  a  borrower  is  eligible  for  an 
authorized  deferment  at  the  time  the 
loan  is  made  (e.g.,  in  military  service), 
the  borrower  is  entitled  to  an  immediate 
deferment.  However,  it  should  be 
pointed  out  that  if  the  loan  was  obtained 
jointly  with  a  co-maker,  both  parties  to 
the  loan  must  qualify  before  a  deferment 
can  be  granted.  If  there  is  an  endorser, 
who  is  secondarily  liable,  only  the 
borrower  need  qualify  for  the  deferment 
or  cancellation.  With  co-makers,  the 
borrower  that  does  not  qualify  for  a 
deferment  would  be  required  to  make 
the  scheduled  payments  on  the  loan. 
Likewise,  with  respect  to  cancellation 
because  of  death  or  total  and  permanent 
disability,  if  there  are  co-makers,  both 
borrowers  must  be  eligible  for  the 
cancellation;  otherwise  the  borrower  not 
eligible  for  the  cancellation  would  be 
required  to  make  the  scheduled 
payments.  Also,  if  one  borrower’s  loan 
is  discharged  in  bankruptcy,  the  co¬ 
maker  is  responsible  for  repayment  of 
the  loan.  It  should  be  noted  that  the 
deferment  and  cancellation  provisions 
apply  solely  to  the  parent  borrower,  as 
the  condition  of  the  student  has  no 
bearing  on  the  status  of  the  PLUS  loans. 

The  deferment  and  cancelation 
provisions  are  identical  to  those  in  the 
GSL  regulations.  Five  new  deferment 
provisions  authorized  by  the  Education 
Amendments  of  1980  are  included;  those 
new  provisions  also  are  being  added  to 
GSL  regulations  by  final  regulation  with 
invitation  to  comment. 

6.  Check  Disbursement. — ^Under  the 
student  loan  regulations,  all  FISLP 
checks  are  mailed  directly  to  the  school 
for  delivery  to  the  borrower.  This  fulfills 
the  statutory  requirement  that  the  school 
which  the  borrower  attends  is  to  be 
notified  of  the  amount  of  the  loan  and 
the  name  of  the  lender. 

The  Secretary  has  modified  the  check 
disbursement  procedure  for  Federal 
PLUS  loans  to  require  that  all  loan 
checks  be  sent  directly  to  the  parent. 

The  lender  must  notify  the  school  of  the 
name  of  the  student  for  whom  the  loan 
was  intended  and  the  amount  of  the 
loan.  In  all  cases,  the  check  must  be 
payable  to  the  parent,  who  is  the  person 
obligated  to  repay  the  loan,  and  must 
require  the  parent’s  endorsement.  Unlike 
the  student  borrower,  who  must  be 
enrolled  at  the  school  for  which  the  loan 
was  intended,  the  parent  borrower  will 
not  be  at  the  school  to  directly  receive 
the  check.  Processing  checks  through  the 
mail,  especially  in  cases  of  jointly 


payable  checks,  would  be  a 
cumbersome  and  administratively 
burdensome  process  for  both  parents 
and  schools. 

Since  the  option  for  an  insurer  to 
require  that  the  check  be  mailed  to  the 
school  for  delivery  to  the  borrower  is  a 
statutory  provision,  it  is  retained  in 
these  regulations  as  an  option  for 
guarantee  agencies.  However,  guarantee 
agencies  are  urged  to  carefully  review 
the  ramification  this  procedure  would 
have  on  the  parent  loan  program  before 
adopting  it.  'The  Secretary  has  included 
provisions  in  the  regulations,  similar  to 
the  GSL  regulations,  for  schools  and 
lenders  must  process  the  checks,  should 
an  agency  require  that  parent  loan 
checks  to  be  sent  to  the  school. 

7.  School  Responsibilities. — Because 
only  parents  of  a  dependent  student 
may  borrow  under  the  PLUS  program  a 
determination  will  have  to  be  made  as 
to  whether  the  student  for  whom  the 
parent  is  borrowing  is,  in  fact, 
dependent.  This  determination  will  be 
made  by  the  school.  In  most  cases,  the 
information  will  be  readily  accessible 
from  the  financial  aid  application  the 
student  has  already  submitted  to  the 
school.  In  the  event  the  student  has  not 
applied  for  other  aid,  the  school  is 
required  to  have  the  student  complete  a 
separate  form  to  be  kept  in  the  student’s 
file  which  establishes  whether  the 
student  is  dependent  or  independent 
based  upon  the  definition  contained  in 
these  regulations.  The  definition  of 
“dependent  student”  in  these 
regulations  is  consistent  with  the 
definition  used  by  all  other  ED  student 
aid  programs. 

8.  Future  Proposed  Changes. —  A. 

Rule  of78’s.  Currently  GSL  regulations 
do  not  prohibit  lenders  fi'om  using  the 
“Rule  of  78’s”  in  their  various  loan 
computations.  Some  lenders,  but  not  all, 
use  this  method  for  computing  the 
rebate  of  unearned  interest  to  borrowers 
who  prepay  their  loans,  or  for 
determining  the  outstanding  principal 
balance  and  earned  interest  for 
purposes  of  the  special  allowance  and 
Federal  interest  benefits.  Because  of 
some  significant  developments  in  the 
program  since  the  Rule  of  78’s  was  first 
permitted,  and  because  of  the  dramatic 
differences  in  the  results  often  obtained 
by  the  Rule  of  78’s  when  compared  to  an 
actuarial  method,  the  Secretary  is 
considering  discontinuing  the  future  use 
of  the  Rule  of  78’s  in  the  GSLP  and  PLUS 
programs.  Therefore,  although  lenders 
are  advised  that  they  are  not  prohibited 
from  using  the  Rule  of  78’s  in  the  PLUS 
program  under  these  regulations,  they 
are  encouraged  to  employ  an  actuarial 
method  for  computing  interest  at  the 


very  outset  of  their  participation  in  the 
PLUS  program  to  avoid  difficulties  in  the 
future  if  the  use  of  the  Rule  of  78’s  is 
prohibited.  Lenders  are  advised  that  the 
Secretary  shortly  will  propose  a  rule 
which  prohibits  future  use  of  the  Rule  of 
78’s  in  the  GSLP  and  PLUS  programs. 

B.  Social  Security  and  Veterans 
Benefits.  For  purposes  of  GSL,  social 
service  benefits  such  as  veterans  and 
social  security  payments  are  not 
included  in  calculating  a  student’s 
estimated  financial  assistance.  There 
has  been  some  concern  that  excluding 
such  benefits  results  in  a  duplication  of 
government  assistance.  This  provision  is 
retained  in  the  PLUS  program 
regulations  but  will  be  open  for 
comment  in  the  upcoming  NPRM. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  regulations.  Written 
comments  and  recommendations  may 
be  sent  to  the  address  given  at  the 
beginning  of  this  preamble.  All 
comments  received  on  or  before  the  45th 
day  after  publication  of  this  document 
will  be  considered  in  any  future 
revisions  of  the  final  regulations. 

All  comments  submitted  in  response 
to  these  final  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  conunent  period,  in  Room 
4130,  Donohoe  Building,  6th  &  D  Streets, 
SW.,  Washington,  D.C.  between  8:30 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Comments  are  particularly  invited  on 
whether  the  regulations  in  this 
document  require  any  information  that 
is  already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

Information  Requirements 

The  Department  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  submission  of  information  that  is 
already  being  gathered  by  or  is 
available  from  any  other  agency  or 
authority  of  the  United  States. 

Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-354,  enacted  Sept.  19, 1980)  requires 
each  Federal  agency  to  prepare  an 
initial  regulatory  flexibility  analysis  and 
a  final  regulatory  flexibility  analysis  for 
each  set  of  regulations  that — 

(1)  Is  published  as  a  notice  of 
proposed  rulemaking  after  January  1, 
1981;  and 

(2)  Has  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
(small  businesses,  small  organizations, 
or  small  governmental  jurisdictions). 
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Because  the  Department  has  not  yet 
established  its  own  definitions  of  “small 
organization”  and  “small  governmental 
jurisdiction,”  as  contemplated  by  the 
Act,  it  is  not  possible  to  prepare  a  full 
initial  regulatory  flexibility  analysis  at 
this  time.  Further,  since  the  regulations 
in  this  document  are  required  by  statute 
to  be  published  immediately,  it  is 
impracticable  to  delay  publication  while 
the  necessary  definitions  are  being 
developed. 

In  these  circumstances,  the  Regulatory 
Flexibility  Act  permits  a  waiver  or  delay 
of  the  initial  regulatory  flexibility 
analysis.  If  it  is  determined  that  these 
regulations  are  subject  to  that  Act,  the 
Secretary  will  prepare  the  necessary 
analyses  at  a  later  date. 

As  an  interim  measure,  this  document, 
to  the  maximum  extent  possible, 
includes  information  of  the  kind 
contemplated  by  the  Regulatory 
Flexibility  Act,  including  the  reasons  for 
the  regulations,  the  objectives  and  legal 
basis  for  the  regulations,  and  any 
significant  issues  and  alternatives  for 
consideration  by  the  public.  To  assist 
the  Department  in  determining  whether 
the  Regulatory  Flexibility  Act  applies  to 
these  regulations,  and  in  complying  with 
the  Act’s  requirements,  public  comment 
is  especially  invited  on  the  following 
matters: 

(1)  The  number  and  kind  of  small 
entities  (small  businesses,  small 
organizations,  or  small  governmental 
jurisdictions)  affected  by  the 
regulations; 

(2)  The  reporting,  recordkeeping,  and 
compliance  burdens  imposed  by  the 
regulations  on  small  entities; 

(3)  ’The  type  of  professional  skills 
necessary  for  preparation  of  any  reports 
or  records  required  by  the  regulations; 

(4)  Any  Federal  rules  that  may 
duplicate,  overlap,  or  conflict  with  the 
regulations;  and 

(5)  Any  significant  alternatives  that 
would  accomplish  the  purposes  of  the 
applicable  statute  but  would  minimize 
any  significant  economic  impact  of  the 
regulations  on  small  entities. 

The  Secretary  is  particularly 
interested  in  suggestions  on  alternatives 
such  as  the  following: 

•  The  establishment  of  differing 
reporting  or  compliance  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities. 

•  The  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  for  small  entities. 

•  The  use  of  performance  rather  than 
design  standards. 

•  an  exemption  for  small  entities  from 
coverage  by  part  or  all  of  the 
regulations. 


Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regulations. 

Dated;  Januray  13, 1981. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.032,  Parent  Loans  for  Undergraduate 
Students) 

The  Secretary  proposes  to  add  a  new 
34  CFR  Part  683  to  Title  34  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

PART  683— THE  PARENT  LOANS  FOR 
UNDERGRADUATE  STUDENTS 
PROGRAM 

Subpart  A— Purpose  and  Scope 

Sec. 

^.1  The  parent  loans  for  imdergraduate 
students  program. 

683.2  Guarantee  agency  programs. 

683.3  The  Federal  PLUS  program. 

683.4  Applicability  of  subparts  of  this 
regulation. 

Subpart  B— General  Provisions 

683.10  General  definitions. 

683.11  Parent  and  student  eligibility. 

683.12  Statement  of  educational  purpose. 

683.13  Permissible  charges  to  parents. 

683.14  Special  allowance  payments  to 
lenders. 

683.15  Prohibited  transactions. 

683.16  Provision  of  loan  information  by 
lenders. 

683.17  Treatment  of  refunds  by  lenders. 
Subpart  C— Guarantee  Agency  Programs 

683.30  Agreements  between  a  guarantee 
agency  and  the  Secretary. 

683.31  Basic  PLUS  program  agreement. 

683.32  Death,  disability,  and  bankruptcy 
payments. 

683.33  Applicability  of  GSL  Federal 
advance  funds  provisions. 

683.34  Federal  reinsurance  agreement. 

683.35  Supplemental  Federal  reinsurance. 

683.36  Administrative  cost  allowances  for 
guarantee  agencies. 

683.37  Records,  reports,  and  inspection 
requirements  for  guarantee  agency 
programs. 

Subpart  D — Federal  Insured  Parent  Loans 
for  Undergraduate  Students  Program 

683.50  Circumstances  under  which  loans 
may  be  insured. 

683.51  Extent  of  Federal  insurance. 

683.52  Application  to  become  a  lender 
under  ^e  Federal  PLUS  program.. 

683.53  The  lender  insurance  contract. 

683.54  Issuance  of  Federal  loan  insurance. 

683.55  Limitations  on  maximum  loan 
amounts.. 

683.56  Insurance  premiums. 

683.57  Repayment  of  loans. 

683.58  Deferment. 

683.59  Due  diligence  in  making  and 
disbursing  a  loan. 

683.60  Due  diligence  in  collecting  a  loan. 


Sec. 

683.61  Forbearance. 

683.62  Assignment  of  a  loan. 

683.63  Dea&,  disability,  and  bankruptcy. 

683.64  Cessation  of  lender  collection 
activity  in  certain  cases. 

683.65  Procedures  for  filing  claims. 

683.66  Determination  of  amount  of  loss  on 
claims. 

683.67  The  Secretary's  collection  efforts 
after  payment  of  a  default  claim. 

683.68  Records,  reports,  and  inspection 
requirements  for  lenders. 

Subpart  E— Requirements,  Standards,  and 
Payments  for  Participating  Schools 

683.80  Participation  agreement  between  an 
eligible  school  and  the  Secretary  for 
participation  in  the  PLUS  Program. 

683.81  A^ement  between  the  Secretary 
and  a  school  that  makes  or  originates 
PLUS  loans. 

683.82  Providing  information  to  prospective 
students. 

683.83  Correspondence  school  schedule 
requirements. 

683.84  Certifications  by  a  participating 
school  in  connection  with  a  parent’s  loan 
application. 

683.85  Administrative  cost  allowance  to 
participating  schools. 

683.86  The  parent  loan  check. 

683.87  Refund  policy. 

683.88  Determining  the  date  of  a  student's 
withdrawal. 

683.89  Payment  of  a  refund  to  a  lender. 

683.90  Termination  of  a  school’s  lending 
eligibility. 

683.91  Records,  reports  and  inspection 
requirements  for  participating  schools. 

Subpart  F— Limitation,  Suspension,  or 
Termination  of  Lender  Eligibility  Under  the 
Federal  Parent  Loans  for  Undergraduate 
Students  Program 

683.100  Purpose  and  scope. 

683.101  Definitions  of  terms  used  in  this 
subpart. 

683.102  Effect  on  prior  participation. 

683.103  Informal  compliance  procedure. 

683.104  Emergency  action. 

683.105  Suspension  proceedings. 

683.106  Limitation  or  termination 
proceedings. 

683.107  Initial  and  final  decisions. 

683.108  Verification  of  mailing  dates. 

683.109  Effect' of  suspension  or  termination 
proceeding. 

683.110  Limitation. 

683.111  Reimbursements,  refunds,  and 
offsets. 

683.112  Reinstatement  after  termination. 

683.113  Removal  of  limitation. 

Appendix  A — Standards  for  Acceptable 

Refund  Policies  by  Participating  Schools. 

Authority:  Title  IV,  Part  B,  of  the  Higher 
Education  Act  of  1965,  as  amended  (20  U.S.C. 
1071-1087-3a),  unless  otherwise  noted. 

Subpart  A— Purpose  and  Scope 

§  683.1  The  parent  loans  for 
undergraduate  students  program. 

(a)  The  Parent  Loans  for 
,  Undergraduate  Students  (PLUS) 
program  makes  low  interest  loans 
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available  to  the  parents  of  dependent 
students  in  undergraduate  study  at 
postsecondary  schools.  A  parent 
borrower  must  use  the  loan  funds  to  pay 
for  the  student’s  educational  costs. 
Lenders  loan  their  own  funds,  and  the 
Federal  Government  or  a  guarantee 
agency  insures  against  loss.  The 
program  has  two  parts:  guarantee 
agency  programs  and  the  Federal  PLUS 
program. 

(1)  State  agencies  or  private  nonprofit 
agencies  guarantee  loans  and  are 
reimbursed  by  the  Secretary  for  part  or 
all  of  the  insurance  claims  they  ^ay  to 
lenders.  Guarantee  agency  programs 
must  meet  certain  Federal  requirements, 
but  there  may  be  variation  among 
programs  in  such  areas  as  the  loan 
maximums  and  the  parent’s  or  the 
student’s  eligibility. 

(2)  The  Federal  PLUS  program 
operates  in  States  not  served  by 
guarantee  agencies  and  in  certain 
prescribed  circumstances  in  which  a 
guarantee  agency  program  does  not 
serve  the  parents  of  eligible  students  in 
a  State.  The  Secretary  directly  insures 
lenders  against  losses  on  Federal  PLUS 
loans. 

(b)  Participation  in  the  PLUS  program. 
(1]  Banks,  savings  and  loan 
associations,  credit  unions,  pension 
funds,  insurance  companies,  schools. 
State  agencies  and,  in  certain  instances, 
the  Student  Loan  Marketing  Association 
may  be  lenders.  The  Student  Loan 
Marketing  Association  and  some  State 
agencies  purchase  and  hold  loans  and 
function  as  secondary  markets. 

(2)  Most  colleges  and  imiversities,  and 
many  vocational,  technical,  and 
correspondence  schools  are  eligible  to 
participate  as  educational  institutions. 

(3)  Only  the  parents  of  dependent 
undergraduate  students  who  meet 
certain  requirements,  including 
enrollment  at  a  participating  school, 
may  borrow.  Information  for  parents 
and  students  about  the  PLUS  program 
and  the  Guaranteed  Student  Loan 
program  (GSLP)  is  available  on  request 
from  the  Department  of  Education. 

(4)  All  lenders,  schools,  parents,  and 
students  must  meet  certain  requirements 
in  order  to  participate  in  the  PLUS 
program.  These  regulations  contain  all 
of  the  eligibility  requirements  for  the 
Federal  PLUS  program  and  Federal 
eligibility  requirements  for  participation 
in  guarantee  agency  programs.  Each 
guarantee  agency  may  establish 
additional  requirements  within  these 
Federal  limits. 

(c)  Repayment.  The  parent  who 
borrows  under  the  PLUS  program  is 
obligated  to  repay  the  lender  the  full 
amount  borrowed,  plus  interest.  Unlike 
the  interest  on  a  student  loan  under  the 


GSLP,  interest  on  a  PLUS  loan  is  not 
subsidized  by  the  Secretary  and  the 
parent  borrower  must  begin  payment  on 
the  loan  within  60  days  after  the  loan  is 
disbursed.  In  some  cases  repayment 
may  be  deferred  for  a  time,  but  the 
parent  is  still  responsible  for  repaying 
the  entire  loan  amount  plus  interest.  The 
parent’s  obligation  to  repay  is  cancelled 
only  if  he  or  she  dies  or  becomes  totally 
and  permanently  disabled  or  if  the  the 
loan  is  discharged  in  bankruptcy. 

(d)  Default.  If  a  parent  defaults  on  a 
loan,  the  Secretary  or  the  guarantee 
agency  pays  the  lender  the  amount  of  its 
loss.  The  parent  then  owes  the  debt  to 
the  Secretary  or  the  guarantee  agency. 
The  Secretary  or  guarantee  agency 
actively  attempts  to  collect  the  debt. 

(20  U.S.C.  1071  to  1087-3a) 

§  683.2  Guarantee  agency  programs. 

(a)  The  Secretary  pays  special 
allowance  to  lenders  on  guarantee 
agency  loans.  The  Secretary  also  pays  a 
PLUS  borrower’s  loan  obligation  if  the 
borrower  dies,  or  becomes  totally  and 
permanently  disabled,  of  if  the  loan  is 
discharged  in  bankruptcy. 

(b)  The  Secretary  pays  80  percent  of 
the  guarantee  agency’s  default  losses 
under  a  reinsurance  agreement.  If  the 
guarantee  agency  meets  additional 
requirements,  the  Secretary  pays  up  to 
100  percent  of  the  agency’s  default 
losses,  depending  on  its  default 
experience. 

(c)  The  Secretary  encourages  State 
and  private  nonprofit  guarantee 
agencies  to  establish  PLUS  programs. 
Federal  loan  advances  are  available  to 
help  start  or  strengthen  an  agency’s 
reserve  fund,  which  backs  its  PLUS  and 
GSLP  loan  guarantees.  Administrative 
cost  allowances  based  upon  the  dollar 
amount  of  the  GSLP  and  PLUS  loans 
guaranteed  are  also  available  to  the 
agencies. 

(d)  To  administer  a  PLUS  program  and 
to  qualify  itself  and  lenders  for  these 
benefits,  an  agency  must  meet  the 
requirements  under  subparts  B,  C, 

and  E. 

(20  U.S.C.  1071, 1072, 1078-1, 1078-2, 1082, 
1087,1087-1) 

§  683.3  'The  Federal  PLUS  program. 

(a)  Where  does  the  Federal  PLUS 
program  operate?  The  specific 
conditions  under  which  the  Federal 
PLUS  program  may  operate  in  a  State 
are  given  in  §  683.50.  In  general,  the 
Federal  PLUS  program  is  available  to  all 
lenders  in  a  State  if  there  is  no 
guarantee  agency  program  in  that  State 
which  insures  parent  loans. 

(b)  Payments  to  lenders.  Lenders 
qualify  for  the  payment  of  special 
allowance  on  Federal  PLUS  loans.  The 


Secretary  pays  a  borrower’s  loan 
obligation  if  the  borrower  dies  or 
becomes  totally  and  permanently 
disabled  or  the  loan  is  discharged  in 
bankruptcy.  The  Secretary  also  pays  the 
lender’s  insurance  claim  if  the  borrower 
defaults. 

(c)  To  qualify  for  Federal  insurance 
and  special  allowance  benefits,  the 
lender  must  meet  certain  requirements 
established  by  law  and  these 
regulations. 

(20  U.S.C.  1071  to  1087-3a) 

§  683.4  Applicability  of  subparts  of  this 
regulation. 

Subpart  B  contains  general  provisions 
that  are  applicable  to  all  PLUS  program 
participants.  In  addition,  guarantee 
agency  programs  are  subject  to  Subparts 
C  and  E,  and  the  Federal  PLUS  program 
is  subject  to  Subparts  D,  E,  and  F. 

Schools  are  governed  by  Subpart  E. 

(20  U.S.C.  1071  to  1087-3a) 

Subpart  B — General  Provisions 

§  683.10  General  definitions. 

Academic  year:  (a)  A  period  of  time, 
typically  eight  or  nine  months,  in  which 
a  full-time  student  is  expected  to 
complete  the  equivalent  of  at  least  two 
semesters,  two  trimesters  or  three 
quarters  at  a  school  using  credit  hours; 
or 

(b)  At  least  900  clock  hours  of  training 
for  a  program  at  a  school  using  clock 
hours;  or 

(c)  Eighteen  months  for  a 
correspondence  program. 

Act:  Title  IV,  Part  B  of  the  Higher 
Education  Act  of  1965,  as  amended  (20 
U.S.C.  1071  etseq). 

Borrower:  One  or  more  of  a  student’s 
parents  to  whom  a  PLUS  loan  is  made.  If 
the  loan  is  made  to  two  parents,  each 
parent  is  liable  for  repayment  of  the 
entire  amount  of  the  loan,  including 
interest,  and  the  loan  is  eligible  for 
deferment,  cancellation,  and 
forbearance  benefits  only  if  both  parents 
qualify  for  such  benefits. 

Clock  hour:  A  period  of  time  that  is 
the  equivalent  of — 

(a)  A  50  to  60  minute  class,  lecture,  or 
recitation;  or 

(b)  A  50  to  60  minute  faculty 
supervised  laboratory,  shop  training,  or 
intership. 

Commercial  lender:  A  commercial 
bank,  savings  and  loan  association, 
credit  imion,  or  mutual  savings  bank. 

Default:  The  failure  of  a  borrower  to 
make  an  installment  payment  when  due, 
or  to  meet  other  terms  of  the  promissory 
note  under  circumstances  where  the 
Secretary  or  the  pertinent  guarantee 
agency  finds  it  reasonable  to  conclude 
that  the  borrower  no  longer  intends  to 
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honor  the  obligation  to  repay,  provided 
that  this  failure  persists  for — 

(a)  120  days  for  a  loan  repayable  in 
monthly  installments;  or; 

(b]  180  days  for  a  loan  repayable  in 
less  frequent  installments. 

Dependent  student:  A  student  who  is 
not  an  independent  student 

Disbursement:  The  transfer  of  funds 
by  a  lender  to  a  borrower  by  means  of 
issuing  a  check  or  draft  payable  to  the 
order,  and  requiring  the  personal 
endorsement,  of  the  borrower. 

Due  diligence:  The  utilization  by  a 
lender  in  the  making  and  collection  of 
PLUS  loans  of  practices  at  least  as 
extensive  and  forceful  as  those 
generally  practiced  by  financial 
institutions  for  consumer  loans.  The 
procedures  for  establishing  due 
diligence  under  the  Federal  PLUS 
program  are  described  in  §  683.59  and 
§  683.60.  The  procedures  for  establishing 
due  diligence  under  a  guarantee  agency 
program  are  set  forth  by  the  guarantee 
agency. 

Endorser:  An  individual  who  is 
secondarily  liable  for  the  loan 
obligation. 

Enrolled:  The  status  of  a  student 
who — 

(a)  Has  completed  the  registration 
requirements  at  the  school  he  or- she  is 
attending  and  has  commenced  the 
attendance  period;  or 

(b)  Has  been  admitted  into  a 
correspondence  study  program  and  has 
submitted  one  lesson,  completed  by  him 
or  her  after  acceptance  for  enrollment 
and  without  the  help  of  a  representative 
of  the  school. 

Estimated  cost  of  attendance:  (a)  A 
student’s  cost  of  attendance  includes — 

(1)  Tuition  and  fees  normally  assessed 
a  full-time  student  at  the  institution  at 
which  the  student  is  in  attendance; 

(2)  An  allowance  for  books,  supplies, 
transportation,  and  miscellaneous 
personal  expenses; 

(3)  An  allowance  for  room  and  board 
costs  incurred  by  the  student  which — 

(i)  Beginning  in  academic  year  1981-82 
shall  be  an  allowance  of  not  less  than 
$1,100  for  a  student  without  dependents 
residing  at  home  with  parents; 

(ii)  For  students  without  dependents 
residing  in  institutionally  owned  or 
operated  housing,  shall  be  a  standard 
allowance  determined  by  the  institution 
based  on  the  amount  normally  assessed 
most  of  its  residents  for  room  and  board; 

(iii)  For  all  other  students  without 
dependents,  shall  be  a  standard 
allowance  determined  by  the  institution 
based  on  the  expenses  reasonably 
incurred  by  such  students  for  room  and 
board;  and 

(iv)  For  students  with  dependents, 
shall  be  an  allowance  based  on  the 


expenses  reasonably  incurred  by  such 
students  for  room  and  board; 

(4)  For  a  student  engaged  in  a  program 
of  study  by  correspondence,  only  tuition 
and  fees  and,  if  required,  books  and 
supplies,  and  travel,  and  room  and 
board  costs  incurred  specibcally  in 
fulfilling  a  required  period  of  residential 
training; 

(5)  For  a  student  enrolled  in  an 
academic  program  which  normally 
includes  a  formal  program  of  study 
abroad,  reasonable  costs  associated 
with  such  study; 

(6)  For  a  student  with  dependent 
children,  an  allowance  based  on  the 
expenses  reasonably  incurred  for  child 
care;  and 

(7)  For  a  handicapped  student,  an 
allowance  for  those  expenses  related  to 
his  handicap,  including  special  services, 
transportation,  equipment,  and  supplies 
that  are  reasonably  incurred  and  not 
provided  for  by  other  assisting  agencies. 

(b)  Adjustments.  The  institution,  in 
individual  cases,  may  adjust  the  cost  of 
attendance  if — 

(1)  The  financial  aid  administrator 
believes  the  cost  of  attendance 
determined  in  accordance  with 
paragraph  (a)  does  not  accurately  reflect 
the  student’s  actual  cost  of  attendance; 
and 

(2)  The  institution  documents  all 
adjustments  in  writing  with  an 
accompanying  explanation  and  makes 
them  part  of  the  institution’s  records. 

Estimated  financial  assistance:  For 
the  period  for  which  a  loan  is  sought,  the 
estimated  amount  of  assistance  that  a 
school  is  aware  a  student  has  been  or 
will  be  awarded  in  Federal,  State,  or 
privately  supported  scholarship,  grant, 
work,  or  loan  programs.  Any  PLUS  loans 
applied  for  by  the  student’s  parents  on 
that  student’s  behalf  may  be  considered 
financial  assistance.  The  following  may 
not  be  considered  financial  assistance: 

(a)  Veterans’  beneHts. 

(b)  Students’  benefits  under  Social 
Security. 

(c)  Resources  or  financial  support 
from  the  student  or  the  student’s  family. 

Full-time  student:  (a)  A  student 
enrolled  in  an  institution  of  higher 
education  (other  than  a  correspondence 
school]  who  is  carrying  a  full-time 
academic  workload  as  determined  by 
the  school,  under  standards  applicable 
to  all  students  enrolled  in  that  student’s 
particular  program.  The  student’s 
workload  may  include  any  combination 
of  courses,  work  experience,  research, 
or  special  studies,  whether  or  not  for 
credit,  that  the  school  considers 
sufficient  to  classify  the  student  as  a 
full-time  student;  or 

(b)  A  student  enrolled  in  a  vocational 
school  (other  than  a  correspondence 


school]  who  is  carrying  a  workload  of 
not  less  than  24  clock  hours  per  week  or 
12  semester  or  quarter  hours  of 
instruction,  or  its  equivalent. 

Graduate  or  professional  student  A 
student  who — 

(a]  Is  pursuing  a  program,  or  has  a 
bachelor’s  degree  and  is  enrolled  in 
courses  which  are  normally  part  of  a 
program,  leading  to  a  graduate  or 
professional  degree  or  certificate  at  an 
institution  of  higher  education;  and 

(b]  Has  successfully  completed  the 
equivalent  of  at  least  three  years  of  full¬ 
time  study  at  an  institution  of  higher 
education  either  prior  to  entrance  into 
the  program  or  as  part  of  the  program 
itself. 

Guarantee  agency:  A  State  or  private 
nonprofit  agency  that  administers  a  loan 
insurance  program  under  the  Act. 

Guaranteed  Student  Loan  program 
[GSLP]:  A  loan  program  as  described  in 
34  CFR  Part  682  in  which  the  Federal 
Government  insures  low-interest,  long¬ 
term  educational  loans  to  eligible 
students.  Loans  are  made  under  the 
GSLP  by  eligible  lending  institutions, 
such  as  commercial  lenders,  pension 
funds  or  insurance  companies. 

(a]  Under  the  Federal  Insured  Student 
Loan  program  (FISLP],  loans  are  directly 
insured  by  the  Federal  Government 

(b]  Under  guarantee  agency  programs, 
loans  are  insured  by  State  agencies  or 
private  nonprofit  agencies  and  are  re¬ 
insured  by  the  Federal  government 

Half-time  student  An  enrolled 
student  who  is  carrying  a  half-time 
academic  workload  as  determined  by 
the  school,  and  that  amounts  to  at  least 
one  half  the  workload  of  a  full-time 
student.  A  student  enrolled  solely  in  an 
eligible  program  of  study  by 
correspondence  is  considered  a  half¬ 
time  student. 

Haider:  An  eligible  lender  in 
possession  of  a  PLUS  loan. 

Independent  student  (effective  for 
loans  to  be  used  for  any  period  of 
instruction  which  begins  not  later  than 
June  30, 1981): 

(a]  A  student  who  for  1979  and  1900 — 

(ij  Has  not  been  claimed  and  will  not 

be  claimed  as  an  exemption  for  Federal 
income  tax  purposes  by  his  or  her 
parent(s]; 

(2]  Has  not  recejved  and  will  not 
receive  financial  assistance  of  more 
than  $750  in  each  year  from  his  or  her 
parent(s]; 

(3]  Has  not  lived  and  will  not  live  for 
more  than  six  weeks  in  each  year  in  the 
home  of  his  or  her  parent(s]. 

(b]  However,  the  Secretary  considers 
that  a  student  will  not  have  been 
claimed  as  an  exemption  by  a  parent, 
will  not  have  received  more  than  $750 
from  a  parent  and  will  not  have  lived  in 
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the  parent's  home  for  more  than  six 
weeks  if  that  parent  dies  before  the 
student  submits  his  or  her  application. 

Independent  student  (effective  for 
loans  to  be  used  for  any  period  of 
instruction  which  begins  on  or  after  July 
1, 1981,  but  nat  later  than  June  30, 1982): 

(a)  A  student  who  for  1980  and  1981 — 

(1)  Has  not  been  claimed  and  will  not 
be  claimed  as  an  exemption  for  Federal 
income  tax  purposes  by  his  or  her 
parent(s]; 

(2)  Has  not  received  and  will  not 
receive  financial  assistance  of  more 
than  $1,000  in  each  year  from  his  or  her 
parent(s); 

(3)  Has  not  lived  and  will  not  live  for 
more  than  six  weeks  in  each  year  in  the 
home  of  his  or  her  parent(s). 

(b)  However,  the  Secretary  considers 
that  a  student  will  not  have  been 
claimed  as  an  exemption  by  a  parent, 
will  not  have  received  more  than  $1,000 
fi'om  a  parent,  and  will  not  have  lived  in 
the  parent's  home  for  more  than  six 
weeks  if  that  parent  dies  before  the 
student  submits  his  or  her  application. 

Institution  of  higher  education: 

(a)  An  institution  that — 

(1)  Is  in  a  State; 

(2)  Admits  as  a  regular  student  only  a 
person  who  has  a  certificate  of 
graduation  or  its  equivalent  fi'om  a 
secondary  school; 

(3)  Is  legally  authorized  in  each  State 
in  which  it  is  physically  located  to 
provide,  and  provides  within  that  State, 
a  program  of  post-secondary  ecucation 
that — 

(i)  Awards  a  bachelor's  degree;  and 

(ii)  Provides  not  less  than  a  two  year 
program  which  is  acceptable  for  full 
credit  toward  such  a  degree; 

(4)  Is  a  public  or  other  nonprofit 
institution;  and 

(5) (i)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association  approved  by  the  Secretary 
for  this  purpose;  or 

(ii)  If  not  so  accredited — 

(A)  Is  an  institution  which  the 
Secretary  determined  will  meet  the 
accreditation  standards  of  such  an 
Eigency  or  association  within  a 
reasonable  period  of  time;  or 

(B)  Is  an  institution  whose  credits  are 
transferrable,  for  credit  on  the  same 
basis,  to  at  least  three  institutions  that 
are  so  accredited;  or 

(iii)  If  the  Secretary  determines  that 
there  is  no  nationally  recognized 
accrediting  agency  or  association 
qualified  to  accredit  the  type  of  school 
applying  for  eligibility,  is  approved  by 
an  advisory  committee  that  the 
Secretary  established,  in  accordance 
with  the  standards  of  content,  scope  and 
quality  that  the  Committee  prescribes 
for  that  purpose. 


(b)  The  term  also  includes  an 
institution  that  provides  not  less  than  a 
one  year  program  of  training  to  prepare  * 
students  for  gainful  employment  in  a 
recognized  occupation  and,  with  the 
exception  of  paragraph  (a)(3),  meets  the 
other  requirements  of  paragraph  (a)  of 
this  section. 

(c)  The  Secretary  publishes  a  list  of 
nationally  recognized  accrediting 
agencies  or  associations  that  the 
Secretary  has  determined  to  be  reliable 
authorities  as  to  the  quality  of  education 
or  training  offered. 

Legal  guardian:  An  individual  who  is 
appointed  by  a  court  as  a  “legal 
guardian”  of  a  person  and  who  is 
specifically  required  by  the  court  to  use 
his  or  her  own  financial  resources  to 
support  that  person. 

Lender:  A  lender,  including  a 
subsequent  holder,  that  is — 

(a)  A  National  or  State  chartered 
bank,  a  mutual  savings  bank,  a  savings 
and  loan  association,  or  a  credit  imion 
that — 

(1)  Is  subject  to  examination  and 
supervision  in  its  capacity  as  a  lender 
by  an  agency  of  the  United  States  or  of 
the  State  in  which  its  principal  place  of 
operation  is  established;  and 

(2)  Does  not  make  or  hold  loans  to 
students  and  parents  under  the  GSLP 
and  the  PLUS  programs  that  total  more 
than  one-half  of  its  consumer  credit  loan 
dollar  volume,  including  home 
mortgages,  unless  it  is  a  bank  that  is 
wholly  owned  by  a  State;  or 

(b)  A  pension  fund  as  defined  in  the 
Employees  Retirement  Income  Security 
Act;  or 

(c)  An  insurance  company  that  is 
subject  to  examination  and  supervision 
by  an  agency  of  the  United  States  or  a 
State;  or 

(d)  In  any  State,  a  single  agency  of  the 
State  or  a  single  private  nonprofit 
agency  designated  by  the  State;  or 

(e)  For  purposes  only  of  purchasing 
and  holding  loans  made  by  other  lenders 
under  this  program,  the  Student  Loan 
Marketing  Association  or  an  agency  of 
any  State  functioning  as  a  secondary 
market;  or 

(f)  For  purposes  of  making  loans  of 
last  resort  under  section  428(h)  or 
section  439(q)  of  the  Act — 

(1)  the  Student  Loan  Marketing 
Association  or 

(2)  a  State  or  private  nonprofit 
guarantee  agency;  or 

(g)  For  purposes  of  making 
consolidation  loans  under  section  439(o) 
of  the  Act,  the  Student  Loan  Marketing 
Association;  or 

(h)  A  participting  school  that — 

(1)  Is  not  a  correspondence  school.  An 
eligible  school  that  offers  both 
correspondence  study  and 


noncorrespondence  study  programs  may 
be  an  eligible  lender  only  for  parents  of 
students  enrolled  in  the 
noncorrespondence  study  programs;  and 

(2)  Employs  at  least  one  full-time 
financial  aid  administrator. 

National  of  the  United  States:  (a)  A 
citizen  of  the  United  States. 

(b)  A  person  who,  though  not  a  citizen 
of  the  United  States,  owes  permanent 
allegiance  to  the  United  States. 

Origination:  A  special  relationship 
between  a  school  and  a  lender,  in  which 
the  lender  delgates  to  the  school 
substantial  functions  or  responsibilities 
normally  performed  by  lenders  before 
making  loans.  In  this  situation,  the 
school  is  considered  to  have 
“originated”  a  loan  made  by  the  lender. 
The  Secretary  determines  that 
“origination”  exists  if — 

(a)  A  school  determines  who  will 
receive  a  loan  and  the  amoimt  of  the 
loan;  or 

>  (b)  The  lender  has  the  school  verify 
the  identity  of  the  borrower  or  complete 
forms  normally  completed  by  the  lender. 

Parent:  A  person's  mother  or  father  or 
legal  guardian.  An  adoptive  parent  is 
considered  to  be  the  person's  mother  or 
father. 

Participating  school:  A  school  that 
has  entered  into  an  agreement  with  the 
Secretary  imder  §  683.80  to  participate 
in  the  PLUS  program. 

Post  deferment  grace  period:  The  six- 
month  period  following  a  deferment 
period  during  which  time  payments  of 
principal  and  interest  are  suspended. 

School:  (a)  An  educational  institution 
that  is — 

(1)  An  institution  of  higher  education 
or  a  vocational  school;  or 

(2)  With  respect  to  students  who  are 
nationals  of  the  United  States,  a  school 
outside  the  United  States  that  is 
comparable  to  an  institution  of  higher 
education  or  to  a  vocational  school  and 
that  has  been  approved  by  the  Secretary 
for  purposes  of  the  PLUS  program. 

(b)  liie  term  includes  only  those 
individual  units  or  programs  within  a 
school  that  have  been  determined  by  the 
Secretary  to  meet  all  the  requirements 
for  school  eligibility. 

(c)  A  school  that  employs  or  uses 
commissioned  salespersons  to  promote 
the  availability  of  the  GSLP  or  the  PLUS 
program  is  not  eligible  to  participate  in 
either  program.  For  this  purpose — 

(1)  A  “commissioned  salesperson”  is 
one  who  receives  compensation  in  any 
form  or  amount  that  is  related  to,  or 
calculated  on  the  basis  of,  student 
applications  for  enrollement,  student 
enrollments,  or  student  acceptances  for 
enrollment;  and 

(2J  “Promote  the  availability”  means 
provide  prospective  or  enrolled  students 
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or  their  parents  with  application  forms, 
names  of  eligible  lenders  or  other 
information  designed  to  encourage  the 
parents  of  eligible  students  to  seek 
GSLP  or  PLUS  loans.  This  term  does  not 
include  providing  general  financial  aid 
information  to  prospective  or  enrolled 
students  or  their  parents. 

School  lender:  Any  participating 
school  that  has  been  approved  as  a 
lender  and  has  entered  into  a  contract  of 
insurance  under  the  Federal  PLUS 
program  or  a  guarantee  agency  PLUS 
program. 

State  lender:  In  any  State,  a  State 
agency  or  a  single,  private  nonprofit 
agency  designated  by  the  State  that  has 
been  approved  as  a  lender  and  has 
entered  into  a  contract  of  insurance 
under  the  Federal  PLUS  program  or  a 
guarantee  agency  PLUS  program. 

Totally  and  permanently  disabled: 
Unable  to  engage  in  any  substantial 
gainful  activity  because  of  a  medically 
determinable  impairment  that  is 
expected  to  continue  for  a  long  and 
indefinite  period  of  time  or  to  result  in 
death. 

Undergraduate  student:  A  student 
who  is  not  a  graduate  or  professional 
student. 

Vocational  school:  (a)  A  business  or 
trade  school,  or  technical  institution,  or 
other  technical  or  vocational  school 
that — 

(1)  Is  in  a  State; 

(2)  Admits  as  a  regular  student  only  a 
person  who 

(i)  Has  completed  or  left  elementary 
or  secondary  school;  and 

(ii)  Has  the  ability  to  benefit  from  the 
training  offered  by  the  school. 

(3)  Is  legally  authorized  in  each  State 
in  which  it  is  physically  located  to 
provide,  and  provides  within  that  State, 
a  program  of  postsecondary  vocational 
or  technical  education  that — 

(i)  Is  designed  to  provide  occupational 
skills  more  advanced  than  those 
generally  offered  at  the  high  school  level 
and  to  fit  individuals  for  useful 
employment  in  recognized  occupations; 
and 

(ii)  Provides  no  less  than  300  clock 
hours  of  classroom  instruction  or  its 
equivalent,  or  in  the  case  of  a  program 
offered  by  correspondence,  requires  not 
less  than  an  average  of  12  hours  of 
preparation  per  week  over  each  12-week 
period  and  completion  in  not  less  than  6 
months;  and 

(iii)  In  the  case  of  a  flight  school 
program,  maintains  current  valid 
certification  by  the  Federal  Aviation 
Administration; 

(4)  Has  been  in  existence  for  2  years 
or  has  been  specially  determined  by  the 
Secretary  to  be  a  school  meeting  the 
other  requirements  of  this  paragraph 


and  to  be  eligible  to  participate  in  the 
PLUS  program;  and 

(5](i}  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association  recognized  by  the  Secretary 
for  this  purpose;  or 

(ii)  In  the  case  of  a  public  institution 
offering  postsecondary  vocational 
education,  is  approved  by  a  State 
approval  agency  recognized  by  the 
Secretary  for  this  purpose;  or 

(iii)  If  the  Secretary  determines  that 
there  is  no  nationally  recognized 
accrediting  agency  or  association 
qualified  to  accredit  the  type  of  school 
applying  for  eligibility,  is  approved  by  a 
State  approval  agency  recognized  by  the 
Secretary  for  this  purpose;  or 

(iv)  If  the  Secretary  determines  that 
there  is  no  nationally  recognized 
accrediting  agency  or  association  or 
State  approval  agency  qualified  to 
accredit  or  approve  the  type  of  school 
applying  for  eligibility,  is  approved  by 
the  National  Advisory  Committee  on 
Accreditation  and  Institutional 
Eligibility,  in  accordance  with  the 
standards  of  content,  scope,  and  quality 
that  the  Committee  prescribes  for  that 
purpose.  A  school  that  has  been 
approved  by  the  Committee  must,  in 
order  to  remain  an  eligible  school, 
become  accredited  within  3  years  after 
the  Secretary  has  designated  a 
nationally  recognized  accrediting  or 
State  approval  agency  for  the  type  of 
school  applying  for  eligibility. 

(b)  For  the  purpose  of  this  definition, 
the  Secretary  publishes  a  list  of 
nationally  recognized  accrediting 
agencies  or  associations  and  State 
approval  agencies  that  the  Secretary  has 
determined  to  be  reliable  authorities  as 
to  the  quality  of  education  or  training 
offered. 

(20  U.S.C.  1071-1087-3a:  1088, 1088a,  1088f. 
1088f-l,  1089.) 

§  683.1 1  Parent  and  student  eligibility 

(a)  Parent  eligibility.  A  parent  is 
eligible  to  receive  a  PLUS  loan  if  the 
parent — 

(1)  Is  borrowing  to  pay  for  the 
educational  costs  of  an  eligible  student 
(as  described  in  paragraph  (b)  of  this 
section);  and 

(2)  Meets  one  of  the  following 
qualifications: 

(i)  Is  a  national  of  the  United  States. 

(ii)  Is  a  permanent  resident  of  the 
United  States. 

(iii)  Is  in  the  United  States  for  other 
than  a  temporary  purpose  and  can 
provide  evidence  from  the  Immigration 
and  Naturalization  Service  of  his  or  her 
intent  to  become  a  permanent  resident. 

(iv)  Is  a  permanent  resident  of  the 
Trust  Territory  of  the  Pacific  Islands  or 
the  Northern  Mariana  Islands;  and 


(3)  Except  as  described  in  paragraph 
(d)  of  this  section,  is  not  in  default  on 
any  PLUS  loan  received  for  attendance 
at  the  school  in  which  the  student  is 
enrolled  or  is  accepted  for  enrollment; 
and 

(4)  Except  as  described  in  paragraph 
(d)  of  this  section,  is  not  in  default  on 
any  GSLP  loan  received  for  attendance 
at  the  school  in  which  the  student  is 
enrolled  or  is  accepted  for  enrollment; 
and 

(5)  Except  as  provided  in  paragraph 

(d)  of  this  section,  is  not  in  default  on 
any  National  Defense  or  Direct  Student 
Loan  (NDSL)  made  by  the  school  in 
which  the  student  is  enrolled  or  is 
accepted  for  enrollment;  and 

(6)  Except  as  provided  in  paragraph 

(e)  of  this  section,  does  not  owe  a  refund 
on  a  Pell  Grant,  a  Supplemental 
Educational  Opportunity  Grant  (SEOG), 
or  a  State  Student  Incentive  Grant 
(SSIG)  received  for  attendance  at  the 
school  in  which  the  student  is  enrolled 
or  is  accepted  for  enrollment. 

(b)  Student  eligibility  requirements.  A 
student  is  eligible  to  have  Us  or  her 
parent  receive  a  PLUS  loan  to  pay  for 
his  or  her  educational  costs  if  he  or 
she — 

(1)  Is  a  dependent  student;  and 

(2)  Is  enrolled  or  accepted  for 
enrollment  as  an  undergraduate  student 
in  a  participating  school  as  at  least  a 
half-time  student;  and 

(i)  If  currently  enrolled,  is  in  good 
standing  and  maintaining  satisfactory 
progress  as  determined  by  the  school; 

(ii)  If  enrolled  or  accepted  for 
enrollment  in  a  vocational  school,  is 
attending  neither  elementary  nor 
secondary  school  and  has  the  ability  to 
benefit  from  the  training  offered,  as 
required  under  the  definition  of 
“vocational  school"  in  §  683.10; 

(iii)  If  enrolled  or  accepted  for 
enrollment  in  a  school  outside  the 
United  States,  is  a  national  of  the  United 
States;  and 

(3)  Meets  one  of  the  following 
qualifications: 

(i)  Is  a  national  of  the  United  States. 

(ii)  Is  a  permanent  resident  of  the 
United  States. 

(iii)  Is  in  the  United  States  for  other 
than  a  temporary  purpose  and  can 
provide  evidence  from  the  Immigration 
and  Naturalization  Service  of  his  or  her 
intent  to  become  a  permanent  resident. 

(iv)  Is  a  permanent  resident  of  the 
Trust  Territory  of  the  Pacific  Islands  or 
the  Northern  Mariana  Islands;  and 

(4)  If  enrolled  in  a  flight  school 
program  at  a  vocational  school  or  an 
institution  of  higher  education — 

(i)  Plans  to  pursue  or  is  pursuing  a  full¬ 
time  program  leading  to  commercial 
flight  ratings; 
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(ii)  Has  completed  ground  school 
training  or  is  taking  it  concurrently  with 
flight  training; 

(iii)  Holds  a  private  pilot’s  certiflcate 
or  has  sufficient  flight  hours  to  qualify 
for  such  certificate;  and 

(iv)  Holds  at  least  a  Class-II  medical 
certificate;  and 

(5)  Except  as  described  in  paragraph 

(d)  of  this  section,  is  not  in  default  on 
any  PLUS  loan  received  for  attendance 
at  the  school  in  which  the  student  is 
enrolled  or  is  accepted  for  enrollment; 
and 

(6)  Except  as  described  in  paragraph 
(d)  of  this  section,  is  not  in  default  on 
any  GSLP  loan  received  for  attendance 
at  the  school  in  which  the  student  is 
enrolled  or  is  accepted  for  enrollment; 
and 

(7)  Except  as  described  in  paragraph 

[d]  of  this  section,  is  not  in  default  on 
any  NDSL  loan  made  by  the  school  in 
which  the  student  is  enrolled  or  is 
accepted  for  enrollment;  and 

(8)  Except  as  described  in  paragraph 

(e)  of  this  section,  does  not  owe  a  refund 
on  a  Pell,  SEOG,  or  SSIG  Grant  received 
for  attendance  at  the  school  in  which 
the  student  is  enrolled  or  is  accepted  for 
enrollment;  and 

(9)  Authorizes  the  school  to  return  any 
refund  attributable  to  the  PLUS  loan  to 
the  lender. 

(c)  In  determining  whether  a  parent  or 
student  is  in  default  on  a  PLUS,  GSLP,  or 
NDSL  loan,  a  school  may  rely  on  that 
parent’s  or  student’s  written  statement 
that  he  or  she  is  not  in  default  unless 
the  school  has  information  to  the 
contrary. 

(d)  Effect  of  default  on  eligibility.  (1) 

If  a  parent  is  in  default  on  a  PLUS, 

GSLP,  or  NDSL  loan  that  was  received 
for  attendance  at  the  same  school,  or  if 
the  student  on  whose  behalf  the  parent 
is  borrowing  is  in  default  on  a  GSLP  or 
NDSL  loan  that  was  received  for 
attendance  at  the  same  school,  that 
parent  may  receive  a  PLUS  loan  only 
under  the  following  conditions: 

(i)  Parent  Loans  for  Undergraduate 
Students  or  Guaranteed  Student  Loans. 

A  Parent  or  student  who  is  in  default  on 
a  PLUS  or  a  GSLP  loan  may  be  eligible 
under  the  PLUS  program  if  the  Secretary  ' 
or  a  guarantee  agency  (for  a  loan 
insured  by  that  guarantee  agency] 
determines  that  the  parent  or  the 
student  has  made  satisfactory 
arrangements  to  repay  the  defaulted 
loan. 

(ii)  National  Defense  Student  Loan  or 
National  Direct  Student  Loan.  A  parent 
or  student  who  is  in  default  on  a  NDSL 
loan  may  be  eligible  under  the  PLUS 
program  if  the  parent  or  student  has 
made  arrangements,  satisfactory  to  the 


school  or  the  Secretary,  to  repay  the 
defaulted  loan. 

(2)  The  Secretary  does  not  consider  a 
PLUS,  GSLP,  or  NDSL  loan  that  is 
discharged  in  bankruptcy  to  be  in 
default  for  purposes  of  this  section. 

(e)  Effects  of  indebtedness  for  refund 
on  eligibility.  A  parent  or  student  who 
receives  an  overpayment  of  a  grant  may 
be  eligible  under  the  PLUS  program 
under  the  following  conditions; 

(1)  Overpayment  of  a  Pell  Grant.  If  the 
parent  or  student  is  overpaid  on  a  Pell 
Grant,  that  parent  or  student  may  still 
be  eligible  imder  the  PLUS  program  if — 

(i)  'The  parent  or  student  is  otherwise 
eligible;  and 

(1)  The  parent  or  student  is  otherwise 
eligible;  and 

(ii)  The  overpayment  can  be 
eliminated  in  the  award  period  in  which 
it  occurred  by  adjusting  the  subsequent 
Pell  Grant  payments  for  that  award 
period. 

(2)  Overpayment  of  a  Pell  Grant  due 
to  school  error.  If  the  parent  or  student 
is  overpaid  as  a  result  of  school  error, 
and  the  overpayment  cannot  be 
eliminated  by  adjusting  subseqent  Pell 
Grant  payments  in  the  award  year,  that 
student  or  parent  may  still  be  eligible 
under  the  PLUS  program  if— 

(ii)  The  parent  or  student 
acknowledges  in  writing  the  amount  of 
the  Pell  Grant  overpayment  and  agrees 
to  repay  it  in  a  reasonable  period  of 
time. 

(3)  Overpayment  on  a  Supplemental 
Educational  Opportunity  Grant.  If  the 
parent  or  student  is  overpaid  on  a  SEOG 
Grant,  that  parent  or  student  may  still 
be  eligible  under  the  PLUS  program  if — 

(i)  The  parent  or  student  is  otherwise 
eligible;  and 

(ii)  An  adjustment  in  subsequent 
financial  aid  payments  (other  than  Pell 
Grants)  eliminates  the  overpayment  in 
the  same  award  year  in  which  it 
occurred. 

(f)  For  purposes  of  this  part — 

(1)  “Overpayment  of  a  grant"  means 
that  a  parent  or  student  received 
payment  of  a  grant  greater  than  the 
amount  he  or  she  was  entitled  to 
receive; 

(2)  “Pell  Grant”  means  a  grant 
authorized  under  Title  FV-A-l  of  the 
Higher  Education  Act  of  1965; 

(3)  “National  Defense  Student  Loan” 
means  a  loan  made  under  Title  II  of  the 
National  Defense  Education  Act; 

(4)  “National  Direct  Student  Loan” 
means  a  loan  made  under  Title  FV-E  of 
the  Higher  Education  Act  of  1965; 

(5)  “State  Student  Incentive  Grant” 
means  a  grant  authorized  under  Title 
rV-A-3  of  the  Higher  Education  Act  of 
1965;  and 


(6)  “Supplemental  Educational 
Opportunity  Grant”  means  a  grant 
authorized  under  Title  IV-A-2  of  the 
Higher  Education  Act  of  1965. 

(20  U.S.C.  1077, 1078, 1078-2, 1085, 1091). 

§  683.12  Statement  of  educational 
purpose. 

(a) (1)  No  loan  may  be  insured  under 
this  program  unless  the  parent  declares 
in  a  written  statement  that  the  loan 
proceeds  will  be  used  solely  for  costs  of 
attendance  at  the  school  that  the  student 
on  whose  behalf  the  parent  is  borrowing 
is  or  will  be  attending. 

(2)  The  statement  must  be  in  a  form 
approved  by  the  Secretary. 

(b)  'The  parent  must  file  his  or  her 
statement  with  the  lender.  The  lender 
shall  retain  a  copy  of  the  statement  as 
required  in  §  683.68  or  by  a  guarantee 
agency  that  insures  flie  loan. 

(20  U.S.C.  1078-2, 1082, 1091). 

§  663. 13  Permissible  charges  to  parents. 

(a)  Interest — (1)  Rate,  (i)  Exclusive  of 
any  insurance  premium,  and  unless 
affected  by  Section  427A(b)  of  the  Act,  a 
lender  shall  charge  an  interest  rate  of  9 
percent  per  year  on  the  unpaid  principal 
balance  of  a  PLUS  loan. 

(ii)  The  unpaid  principal  balance  of  a 
loan  may  include  capitalized  interest 
under  circumstances  described  in 
paragraph  (a)  (3)  of  this  section. 

(2)  Method  of  calculation.  'The  lender 
shall  calculate  the  interest  from  the  date 
of  disbursement  of  funds  to  the 
borrower.  In  calculating  the  interest,  the 
lender  may  use  either  of  the  following 
methods: 

(i)  'The  “Approximate  Time-Ordinary 
Interest”  method;  or 

(ii)  The  “Exact  Time-Exact  Interest” 
method.  Use  of  the  “Banker’s  Rule” 
(“Exact  Time-Ordinary  Interest”)  is 
prohibited  because  this  method  results 
in  an  actual  rate  in  excess  of  the 
allowable  rate  of  interest. 

(3)  Capitalizing  interest. 
“Capitalization”  means  increasing  the 
unpaid  principal  of  a  loan  through  the 
addition  of  accrued  interest  to  the 
previously  unpaid  principal  balance. 

(i)  Federal  PLUS  Program.  For  a  PLUS 
loan  insured  imder  the  Federal  program, 
a  lender  may  capitalize  accrued  interest 
covering  any  period  in  which  the 
borrower  is  unable  or  is  not  required  to 
make  payments. 

(ii)  Guarantee  agency  PLUS  Programs. 
For  a  PLUS  loan  insured  under  a 
guarantee  agency  program,  a  lender  may 
add  accrued  interest  and  unpaid 
insurance  premiums  to  the  borrower’s 
unpaid  principal  balance  as  authorized 
by  guarantee  agency  policy. 

(4)  Payment  Interest  is  payable  by  the 
borrower  in  installments  over  the  life  of 
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the  loan.  However,  a  lender  may  permit 
a  borrower  to  postpone  payment  of 
interest  as  described  in  paragraph  (a)(3) 
of  this  section.  This  accrued  interest 
either  may  be  paid  when  payment  of 
principal  begins  or  resumes  or  may  be 
capitalized. 

(b)  Insurance  premium.  (1)  The  term 
“insurance  premium”  covers  those 
charges  made  by  the  guarantee  agency 
or  the  Secretary  to  the  lender  to  insure 
the  lender  of  a  PLUS  loan  against  losses 
it  may  suffer  if  the  borrower  defaults  or 
has  filed  a  bankruptcy  petition.  The 
insurance  premium  also  may  be  used  by 
the  guarantee  agency  or  the  Secretary  to 
cover  costs  incurred  in  the 
administration  of  the  applicable  loan 
insurance  program.  Premiums  may  not 
be  retained  by  the  lender  to  cover  the 
costs  of  making  a  loan  or  for  any  other 
purpose. 

(2)  Specific  rules  on  insurance 
premiums,  including  the  rate  that  may 
be  charged  the  lender  and  passed  on  to 
the  borrower,  the  method  of  calculation, 
and  refund  requirements  are  contained 
in  §  683.31  for  PLUS  loans  insured  imder 
guarantee  agency  programs,  and 
§  683.56  for  Federal  PLUS  loans. 

(c)  Late  charges.  To  the  extent 
provided  in  the  promissory  note  and 
permitted  by  State  law,  the  lender  may 
require  that  the  borrower  pay  a  late 
charge  if  the  borrower  fails  to  pay  any 
or  all  of  a  required  installment  payment 
within  10  days  after  its  due  date  or  fails 
to  provide  written  evidence  that  verifies 
eligibility  for  authorized  deferment  of 
the  payment.  The  late  charge  may  not 
exceed  5  cents  for  each  dollar  of  each 
installment  due  or  $5  for  each 
installment,  whichever  is  less. 

(d)  Collection  charges — (1) 
Permissible  charges.  If  provided  in  the 
note,  the  lender  also  may  require  that 
the  borrower  pay  the  lender  for  certain 
reasonable  costs  incurred  by  the  lender 
or  its  agent  in  collecting  any  installment 
not  paid  when  due.  These  costs  may 
include  attorney’s  fees,  court  costs, 
telegrams,  and  long-distance  phone 
calls. 

(2)  Non-permissible  charges.  Other 
than  those  authorized  by  this  secion,  no 
charges  may  be  passed  on  to  the 
borrower,  either  directly  or  indirectly. 
Examples  of  charges  that  are  not 
permitted  are  as  follows: 

(i)  Normal  collection  costs  associated 
with  preparing  letters  or  notices  or 
making  personal  contacts  or  local 
telephone  calls. 

(ii)  Fees  charged  by  a  servicing  or 
collection  or  skip  tracing  agency,  to  the 
extent  they  exceed  permissible  charges. 

(iii)  Loan  origination  fees. 


(20  U.S.C.  1077, 1077a.  1078, 1078-2, 1079, 

1082, 1087-1) 

§  683.14  Special  allowance  payments  to 
lenders. 

(a)  General.  (1)  The  Secretary  pays  a 
special  allowance  to  lenders  on  all  PLUS 
loans.  The  special  allowance  is  equal  to 
a  percentage  of  the  average  unpaid 
balance  of  principal,  including 
capitalized  interest,  for  all  PLUS  loans  a 
lender  has  held  during  a  3-month  period. 
The  3-month  periods  end  (1)  March  31; 

(2)  June  30;  (3)  September  30;  and  (4) 
December  31  of  each  year. 

(2)  If  a  lender  makes  or  purchases 
loans  with  funds  obtained  from  an 
Authority  issuing  obligations,  the 
income  fiom  which  is  exempt  fi-om 
taxation  imder  the  Internal  Revenue 
Code  of  1954,  the  Secretary  pays  the 
special  allowance  to  that  lender  on 
those  loans  only  if  the  Authority  had 
had  a  plan  for  doing  business  approved 
by  the  Secretary  in  accordance  with 
section  420(b)  of  the  Education 
Amendments  of  1980  (Pub.  L  96-374). 

(b)  Lender’s  reports.  To  receive  the 
special  allowance  payment,  a  lender 
shall  submit  periodic  reports  to  the 
Secretary  stating  the  average  unpaid 
balance  of  principal  for  all  its  PLUS 
loans.  These  reports  must  be  in  a  form 
prescribed  by  the  Secretary. 

(C)  Determining  the  special  allowance 
rate.  (1)  Unless  affected  by  Section 

427 A(b)  of  the  Act,  the  percentage  rate 
for  the  special  allowance  for  a  3-month 
period  is  determined  by — 

(1)  Subtracting  5.5  percent  fitim  the 
average  of  the  bond  equivalent  rates  of 
the  91-day  Treasury  bills  auctioned 
during  the  3-month  period; 

(ii)  Rounding  the  resulting  percent 
upward  to  the  nearest  one-ei^th  of  one 
percent;  and 

(iii)  Dividing  the  resulting  percent  by 
4. 

(2)  After  the  close  of  each  3-month 
period,  the  Secretary  announces  the  rate 
of  the  special  allowance  for  that  period. 

(D)  Determining  the  average  unpaid 
balance  of  principal.  (1)  There  are  two 
methods  a  lender  may  use  to  determine 
the  average  unpaid  balance  of  principal 
for  purposes  of  the  special  allowance: 

(i)  The  average  quarterly  balance 
method.  Add  the  unpaid  balance  of 
principal  of  all  loans  outstanding  on  the 
first  day  of  the  3-month  period  to  the 
unpaid  balance  of  principal  of  all  loans 
outstanding  on  the  last  day  of  the  period 
and  divide  by  2. 

(ii)  The  average  daily  balance 
method.  Add  the  unpaid  balance  of 
principal  of  all  loans  outstanding  on 
each  day  of  the  3-month  period  and 
divide  by  the  number  of  days  in  that 
period. 


(2)  The  lender  may  not  change  its 
method  of  determining  the  average 
unpaid  balance  of  principal  without  the 
prior  written  approval  of  the  Secretary. 

(3)  For  the  purpose  of  this 
determination,  a  loan  is  considered 
outstanding  if — 

(i)  The  borrower  has  not  repaid  the 
loan; 

(ii)  The  lender  has  not  received 
payment  on  a  claim  for  loss  on  the  loan; 
and 

(iii)  The  lender  has  not  been  advised 
that  the  Secretary  or  a  guarantee  agency 
has  finally  refused  a  claim  for  loss  on 
the  loan. 

(e)  Special  allowance  rates  applicable 
to  loans  made  or  purchased  with  funds 
obtained  from  the  issuance  of 
obligations  that  generate  tax-exempt 
income.  (1)  The  Secretary  pays  a  lender 
one-half  the  special  allowance  rate 
computed  under  paragraph  (c)  of  this 
section  for  PLUS  loans,  but  no  less  than 
the  rate  specified  in  paragraph  (e)(2)  of 
this  section,  if  that  lender  makes  or 
purchases  those  loans  with  funds 
obtained  by  the  lender — 

(1)  From  the  issuance  of  obligations 
the  income  from  which  is  exempt  firom 
taxation  under  the  Internal  Revenue 
Code  of  1954;  or 

(ii)  From  collections,  default 
reimbursements,  interest,  special 
allowances  or  other  income  obtained 
from  loans  made  or  purchased  with 
funds  obtained  as  described  in 
subdivision  (i)  of  this  subparagraph;  or 

(iii)  From  the  investment  of  funds 
obtained  as  described  in  subdivisions  (i) 
or  (ii)  of  this  subparagraph. 

(2)  The  minimum  special  allowance 
the  Secretary  pays  to  a  lender  for  PLUS 
loans  described  in  paragraph  (e)(1)  of 
this  section,  unless  afiected  by  Section 
427 A(b)  of  the  Act,  is  0.5  percent  per 
year. 

(f)  Payment  of  penalty  interest  (1)  If 
the  Secretary  has  not  authorized  the 
United  States  Department  of  the 
Treasury  to  pay  special  allowance 
within  30  days  after  receipt  of  an 
accurate,  timely  and  complete  request 
for  payment  from  cmy  lender,  the 
Secretary  pays  that  lender  tm  additional 
amount  known  as  penalty  interest. 

(2)  Determining  the  amount  of  penalty 
interest  (i)  Penalty  interest  is  the  daily 
interest  that  accrues  on  the  specid 
allowance  payments  otherwise  due  to 
the  lender.  That  interest  is  computed  at 
the  daily  equivalent  rate  of  the  sum  of 
the  special  allowance  on  a  loan  for  the 
3-month  period  for  whicfrthe  special 
allowance  is  being  paid  plus  the  interest 
rate  at  which  the  loan  was  made. 

(ii)  The  Secretary  pays  penalty 
interest  for — 
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(A)  The  3l8t  day  after  receipt  of  the 
request  for  payment  or  the  31st  day  after 
the  final  day  of  the  period  (or  periods) 
covered  by  the  request,  whichever  is 
later;  and 

(B)  Each  succeeding  day  until  the 
Secretary  authorizes  payment.  The  day 
on  which  payment  is  authorized  is  also 
counted. 

(20  U.S.C.  1078-2, 1082, 1087-1,  Pub.  L.  96-374, 

§  420(b)) 

§  683.15  Prohibited  transactions. 

(a) (1)  No  points,  premiums,  payments, 
or  additional  interest  of  any  kind  may 
be  paid  or  otherwise  extended  to  any 
eligible  lender  or  other  party  in  order 

to — 

(1)  Secure  funds  for  making  PLUS 
loans;  or 

(ii)  Induce  a  lender  to  make  loans  to 
either  the  parents  of  students  of  a 
particular  school  or  the  parents  of  any 
particular  category  of  students. 

(2)  The  following  are  examples  of 
transactions  which,  if  entered  into  for 
the  purposes  described  in  paragraph 

(a)(l)(i)  or  (ii)  of  this  section,  are 
prohibited: 

(i)  Cash  payments  by  or  on  behalf  of  a 
school  made  to  a  lender  or  other  party. 

(ii)  The  maintaining  of  a  compensating 
balance  by  or  on  behalf  of  a  school  with 
a  lender. 

(iii)  Payments  ostensibly  made  for 
other  purposes. 

(iv)  Payments  by  or  on  behalf  of  a 
school  to  a  lender  of  servicing  costs  on 
loans  that  the  school  does  not  own. 

(v)  Payment  by  or  on  behalf  of  a 
school  to  a  lender  of  imreasonably  high 
servicing  costs  on  loans  that  the  school 
does  own. 

(vi)  Purchase  by  or  on  behalf  of  a 
school  of  stock  of  the  lender. 

(b)  Except  when  purchased  by  the 
Student  Loan  Marketing  Association  or 
an  agency  of  any  State  functioning  as  a 
secondary  market  or  in  other 
circumstances  approved  by  the 
Secretary,  notes,  or  any  interest  in 
notes,  shall  not  be  sold  or  otherwise 
transferred  at  discount  if  the  underlying 
loans  were  made — 

(1)  By  a  school;  or 

(2)  To  parents  of  students  attending  a 
school  by  a  lender  having  common 
ownership  with  that  school. 

(c)  Except  to  secure  a  loan  from  the 
Student  Loan  Marketing  Association  or 
an  agency  of  a  State  functioning  as  a 
secondary  market  or  in  other 
circumstances  approved  by  the 
Secretary,  a  school,  or  a  lender  with 
respect  to  a  loan  made  to  a  parent  of  a 
student  attending  a  school  having 
common  ownership  with  the  lender,  may 
not  pledge  a  loan  made  under  the  PLUS 
program  as  security  for  any  loan  bearing 


aggregate  interest  and  other  charges  in 
excess  of  the  sum  of  the  interest  rate 
applicable  to  the  loan  plus  the  rate  of 
the  then  most  recently  prescribed 
special  allowance  under  §  683.14. 

(d)  The  prohibitions  described  in 
paragraphs  (a),  (b),  and  (c)  of  this 
section  apply  to  any  school  or  lender 
which  would  be  a  party  to  the 
prescribed  transactions. 

(e)  The  performance  by  a  school  of 
substantial  functions  or  responsibilities 
normally  performed  by  a  lender  which 
results  in  the  school  “originating”  loans 
made  by  the  lender  is  not  a  prohibited 
transaction. 

(f)  Warranty.  (1)  Nothing  in  this 
section  shall  preclude  a  buyer  of  loans 
made  by  a  school  from  obtaining  a 
warranty  from  the  seller  of  those  loans. 

(2)  The  warranty  may  cover  future 
reductions  by  the  Secretary  or  a 
guarantee  agency  in  computing  the 
amount  of  insurable  loss,  if  any,  on 
default  claims  filed  on  the  loans  where 
the  reductions  are  attributable  to  an  act 
or  failure  to  act  of  the  seller  or  previous 
holder. 

(3)  The  warranty  shall  not  cover 
matters  for  which  a  purchaser  is  charged 
with  responsibility  under  this  Part,  such 
as  due  diligence  in  collecting  loans. 

(g)  Section  490(c)  of  the  Act  provides 
that  any  person  who  knowingly  and 
willfully  makes  an  unlawful  payment  to 
an  eligible  lender  as  an  inducement  to 
make,  or  to  acquire  by  assignment,  a 
PLUS  loan,  shall  upon  conviction  thereof 
be  fined  not  more  than  $1,000  or 
imprisoned  not  more  than  one  year,  or 
both. 

(20  U.S.C.  1078-2, 1082, 1097) 

§  683.16  Provision  of  loan  information  by 
lenders. 

By  no  later  than  when  the  note  is 
signed  the  lender  shall  provide  the 
borrower  with  thorough  and  accurate 
information  regarding  a  loan  made 
under  the  PLUS  program  including — 

(a)  The  aimual  and  aggregate 
maximum  amounts  that  the  parent  may 
borrow  under  the  program; 

(b)  The  terms  on  which  repayment  of 
the  loan  will  begin; 

(c)  The  maximum  number  of  years  in 
which  the  loan  must  be  repaid; 

(d)  The  interest  rate  that  must  be 
repaid,  and  the  minimum  amount  of 
required  monthly  payment; 

(e)  Rights  or  options  the  borrower  may 
have  for  deferment,  cancellation, 
prepayment,  consolidation,  or  other 
refinancing  of  the  loan; 

(f)  A  definition  of  default  and  the 
consequences  to  the  parent  if  he  or  she 
should  default,  including  a  description  of 
any  arrangements  made  with  credit 
bureaus;  and 


(g)  To  the  extent  practicable,  the 
effect  that  the  parent’s  accepting  the 
loan  has  on  the  eligibility  of  the  parent 
for  future  borrowing  under  the  PLUS 
program  and  on  the  eligibility  of  that 
parent  and  student  to  receive  student 
hnancial  assistance  under  the  Act. 

(20  U.S.C.  1078-2, 1082, 1083a) 

§  683.17  Treatment  of  refunds  by  lenders. 

(a)  A  lender  shall  treat  a  payment 
from  a  school  representing  a  refund  to  a 
student  whose  parent  obtained  a  PLUS 
loan  from  that  lender  as  a  credit  against 
the  amount  owed  by  the  parent 
borrower  on  the  PLUS  loan. 

(b)  If  a  lender  receives  from  a  school  a 
refund  payment  on  a  loan  that  is  no 
longer  held  by  that  lender,  the  lender 
shall — 

(1)  Transmit  the  amount  of  the  refund 
payment  to  the  holder  to  whom  the  loan 
has  been  assigned  with  an  explanation 
of  the  payment’s  source;  and 

(2)  I^ovide  simultaneous  written 
notice  to  the  borrower  that  a  payment 
has  been  transferred  to  the  new  holder. 
(20  U.S.C.  1078-2, 1082) 

Subpart  C— Guarantee  Agency 
Programs 

§  683.30  Agreements  between  a  guarantee 
agency  and  the  Secretary. 

(a)  The  Secretary  enters  into 
agreements  with  a  guarantee  agency, 
enabling  the  agency  to  participate  in  the 
PLUS  program,  if  the  Secretary  and  the 
guarantee  agency  have  corresonding 
agreements  in  effect  under  the 
Guaranteed  Student  Loan  program 
(GSLP)  (34  CFR  Part  682)  and  the 
Secretary  determines  that  the  guarantee 
agency  program  meets  the  requirements 
of  this  subpart.  Separate  agreements, 
based  on  various  requirements,  are 
necessary  for  the  agency  to  receive 
some  or  all  of  the  benefits  available  to 
it. 

(b)  Types  of  agreements.  There  are  six 
agreements.  Specific  requirements  for 
each  agreement,  and  additional 
requirements  for  receiving  some  ' 
benefits,  are  described  in  this  subpart. 

(1)  Basic  PLUS  program  agreement.  A 
guarantee  agency  must  have  a  basic 
agreement  to  participate  in  the  PLUS 
program  in  any  way.  Under  this 
agreement — 

(i)  Lenders  may  receive  special 
allowance  and  penalty  interest 
pa3mients  and,  through  the  guarantee 
agency,  death,  disability,  and 
bankruptcy  claim  payments; 

(ii)  The  guarantee  agency  may  apply 
for  the  primary  administrative  cost 
allowance,  and  for  the  agreements  listed 
below. 


Federal  Register  /  Vol.  46,  No.  12  /  Monday,  January  19,  1981  /  Proposed  Rules 


4967 


(2)  Federal  advances  for  reserve  fund 
agreement.  A  guarantee  agency  must 
have  this  agreement  to  receive  and  use 
Federal  advances  to  help  establish  or 
strengthen  the  reserve  fund  that  backs 
the  agency’s  PLUS  loan  guarantees. 

(3)  Additional  Federal  advances  for 
claim  payments  agreements.  A 
guarantee  agency  must  have  this 
agreement  to  receive  and  use  Federal 
advances  to  pay  PLUS  program 
insurance  claims. 

(4)  Reinsurance  agreement.  A 
guarantee  agency  must  have  a 
reinsurance  agreement  to  receive 
reimbursement  of  80  percent  of  its  losses 
on  default  claims. 

(5)  Supplemental  reinsurance 
agreement.  A  guarantee  agency,  with 
this  agreement,  receives  reimbursement 
of  up  to  100  percent  of  its  losses  on 
default  claims. 

(6)  Secondary  administrative  cost 
allowance  agreement.  A  guarantee 
agency  establishes  this  agreement  by 
applying  for  and  receiving  the  secondary 
administrative  cost  allowance. 

(c)  Failure  to  comply  with  agreements. 
If  the  Secretary  finds  that  a  guarantee 
agency  has  made  incomplete  or 
incorrect  statements  in  connection  with 
an  agreement,  or  has  failed  to  comply 
with  an  agreement  or  with  applicable 
Federal  law  or  regulations,  the  Secretary 
takes  actions  necessary  to  protect  the 
interests  of  the  United  States.  These 
actions  may  include — 

(1)  Withholding  payments  to  the 
guarantee  agency; 

(2)  Requiring  reimbursement  of 
payments;  or 

(3)  Suspending  or  terminating  an 
agreement. 

(d)  Remedial  actions. 

(1] (i)  The  Secretary  or  the  guarantee 
agency  may  terminate  any  agreement 
upon  60  days  written  nptice. 

(ii)  The  Secretary  terminates  an 
agreement  only  under  circumstances 
described  in  paragraph  (c)  of  this 
section. 

(iii)  Termination  does  not  affect 
obligations  incurred  under  the 
agreement  before  the  effective  date  of 
the  termination. 

(2)  The  Secretary’s  suspension  or 
termination  of  an  agreement, 
requirement  of  reimbursement,  or 
withholding  of  payments  is  not  final 
until  the  guarantee  agency  has  been 
given  reasonable  notice  of  the  intended 
action  and  an  opportunity  for  a  hearing. 
The  Secretary  withholds  payments  or 
suspends  an  agreement  prior  to  giving 
notice  and  opportunity  for  a  hearing 
only  if  the  Secretary  finds  this 
emergency  action  necessary  to  prevent 
substantial  harm  to  Federal  interests. 


(e)  The  Secretary’s  execution  of  an 
agreement  does  not  indicate  acceptance 
of  any  current  or  past  standards  or 
procedures  used  by  the  agency. 

(f)  All  the  agreements  are  subject  to 
subsequent  changes  in  the  Act  or 
regulations. 

(20  U.S.C.  1072. 1078, 1078-1, 1078-2, 1082, 

1087, 1087-1) 

§  683.31  Basic  PLUS  program  agreement 

(a)  General.  (1)  The  basic  agreement 
is  required  for  all  participation  by  a 
guarantee  agency  in  the  PLUS  program. 

In  this  agreement,  the  guarantee  agency 
assures  the  Secretary  that  its  program 
meets  the  requirements  of  paragraph  (b) 
of  this  section  and  agrees  to  maintain 
the  administrative  and  fiscal  standards 
of  paragraph  (c)  of  this  section. 

(2)  The  basic  agreement  shall  contain 
other  provisions  and  be  supported  by 
any  material  required  by  the  Secretary. 

(b)  Program  requirements.  The 
guarantee  agency  ensures,  through  its 
policies  and  the  requirements  that  it 
imposes  on  participating  lenders, 
schools,  parents,  and  students,  that  its 
program  meets  the  requirements  of  this 
paragraph. 

(1)  Aggregate  loan  limits.  The 
aggregate  insmed  principal  amount  for 
all  PLUS  loans  made  to  a  borrower  on 
behalf  of  one  eligible  student  may  not 
exceed  $15,000. 

(2)  Annual  amounts,  (i)  The  maximum 
loan  amount  authorized  for  any  one 
academic  year  must  be  at  least  $1,000, 
but  may  not  exceed  $3,000,  on  behalf  of 
each  eligible  student. 

(ii)  If  the  program  insures  loans  to  a 
borrower  on  behalf  of  an  eligible  half¬ 
time  student,  the  loan  maximum  must  be 
at  least  $500  for  such  borrower  for  each 
half-time  student  in  any  academic  year. 

(iii)  A  guarantee  agency  does  not 
violate  paragraphs  (b)(2)  (i)  or  (ii)  of  this 
section  if  it  makes  the  maximum  loan 
amounts  listed  in  those  paragraphs 
applicable  to  either  of  the  following 
periods: 

(A)  A  period  that  does  not  exceed  12 
months;  or 

(B)  A  period  in  which  the  student  on 
behalf  of  whom  the  loan  is  made  earns 
the  credits  required  by  the  student’s 
school  to  advance  in  academic  standing, 
as  normally  measured  on  an  academic 
year  basis  (for  example,  from  freshman 
to  sophomore). 

(iv)  In  no  case  may  the  amount  of  a 
loan  exceed  the  student’s  estimated  cost 
of  attendance  less  estimated  financial 
assistance. 

(3)  Duration  of  borrower  eligibility.  A 
parent  is  eligible  to  borrow  funds  on 
behalf  of  a  dependent  undergraduate 
student  in  any  year  of  study  at  a 
participating  school. 


(4)  Parent  borrower  responsibilities. 

(i)  llie  borrower  shall  promptly  notify 
the  lender  of  any  change  of  his  or  her 
name  or  address. 

(ii)  The  borrower  shall  give  the  lender, 
as  part  of  the  loan  application  process — 

(A)  The  statement,  described  in 

§  683.12,  that  the  loan  will  be  used  for 
the  cost  of  the  student’s  attendance; 

(B)  Information  that  provides  a  basis 
for  determining  that  the  parent  qualifies 
as  an  eligible  borrower; 

(C)  Information  concerning  the 
borrower’s  outstanding  PLUS  loans 
received  on  behalf  of  the  same  student; 

(D)  A  statement  from  the  student 
which  authorizes  the  school  to  release 
information  contained  in  the  students 
file  relevant  to  the  students’  eligibility  to 
have  the  parent  borrow  on  his  or  her 
behalf  (e.g.,  the  students’  eim)llment 
status,  financial  assistance  or 
employment). 

(E)  A  statement  from  the  student 
which  authorizes  the  school  to  return 
any  refund  attributable  to  the  PLUS  loan 
to  the  lender;  and 

(F)  Information  from  the  school  that 
provides  a  basis  for  determining  that  the 
student  qualifies  as  an  eligible  student 
and  the  maximum  amount  the  parent 
may  borrow  on  behalf  of  the  student. 

(5)  Disbursement  requirements,  (i) 

The  lender  shall  disburse  the  loan  funds 
by  means  of  a  check  payable  to  the 
borrower  or,  if  authorized  by  the 
borrower  in  writing,  jointly  to  the 
borrower  and  the  school  that  the  student 
on  whose  behalf  the  parent  is  borrowing 
is  to  attend.  The  check  must  require  the 
personal  endorsement  of  the  borrower. 
For  this  purpose,  a  check  is  a  draft 
drawn  on  a  bank  and  payable  on 
demand,  and  deposit  of  t^e  check  by  the 
borrower  in  his  or  her  own  accoimt  at  a 
bank  or  other  financial  institution 
constitutes  endorsement. 

(ii)  The  borrower  must  personally 
endorse  the  check  and  may  not 
authorize  anyone  else  to  endorse  it  on 
his  or  her  behalf. 

(iii)  Neither  a  lender  nor  a  school  may 
obtain  a  borrower’s  power  of  attorney 
or  other  authorization  to  endorse  a  ' 
check  on  behalf  of  a  borrower. 

(iv)  The  lender  may  not  disburse  loan 
funds  earlier  than  is  reasonably 
necessary  to  meet  the  student’s  cost  of 
attendance  for  the  period  for  which  the 
loan  is  intended. 

(6)  School  notification  requirements. 
For  each  PLUS  loan,  as  a  condition  of 
insurance,  the  school  that  certified  the 
student’s  eiu:t)llment  shall  be  notified  of 
the  insurance,  the  name  of  borrower,  the 
name  of  the  student  on  whose  behalf  the 
loan  was  made,  the  amount  of  the  loan, 
and  the  name  of  the  lender. 
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This  notification  may  be  made 
either — 

(i)  By  the  lender  or  the  guarantee 
agency  informing  the  school  of  these 
facts  no  later  than  30  days  after  the 
initial  disbursement  of  the  loan. 

(ii)  By  the  lender  sending  all  loan 
checks  to  the  school  for  delivery  to  the 
borrower,  specifying  in  each  case  the 
name  of  the  student  on  whose  behalf  the 
loan  is  made. 

(7)  Commencement  of  repayment.  The 
borrower's  repayment  period  shall  begin 
on  the  day  the  loan  is  disbursed.  The 
borrower’s  first  payment  shall  be  due 
within  60  days  after  the  loan  is 
disbursed. 

(8)  Length  of  repayment  period.  In 
general,  the  lender  must  allow  the 
borrower  at  least  5  years  but  not  more 
than  10  years  to  repay  a  loan,  calculated 
from  the  beginning  of  the  repayment 
period.  The  borrower,  however,  shall 
fully  repay  the  loan  within  15  years  after 
it  is  made.  There  are  exceptions, 
however,  to  these  rules: 

(i)  If  the  borrower  receives  a 
deferment  or  has  been  granted 
forbearance  under  procedures  approved 
by  the  guarantee  agency,  the  period  of 
deferment  or  forbearance  is  not  counted 
in  the  5-,  10-,  and  15-year  periods. 

(ii)  If  the  minimum  annual  repayment 
required  in  subdivision  (iv)  of  this 
paragraph  would  result  in  complete 
repayment  of  the  loan  in  less  than  5 
years,  the  borrower  is  not  entitled  to  the 
full  5-year  period. 

(iii)  Prepayment.  The  borrower  may 
prepay  the  whole  or  any  part  of  the  loan 
at  any  time  without  penalty. 

(iv)  Minimum  annual  payment.  During 
each  year  of  the  repayment  period,  the 
borrower’s  payments  to  all  holders  of 
his  or  her  PLUS  and  GSLP  loans  must 
total  at  least  $360  or  the  unpaid  balance 
of  all  the  loans  including  interest, 
whichever  amount  is  less.  There  are, 
however,  exceptions  to  this  rule: 

(A)  If  the  borrower  and  lender  agree, 
the  amount  paid  may  be  less. 

(B)  If  the  borrower  and  his  or  her 
spouse  have  separate  PLUS  loans,  or 
one  or  more  PLUS  loans  and  one  or 
more  GSLP  loans,  their  combined  annual 
payment  must  meet  this  requirement. 

The  provisions  of  subparagraphs  (A) 
and  (B)  may  not  result  in  an  extension  of 
the  10-  and  15-year  repayment  period 
maximums,  unless  forbearance  has  been 
granted  under  procedures  approved  by 
the  guarantee  agency. 

(9)  Deferment.  During  the  repayment 
period,  principal  payments  are 
postponed  during  specified  periods  and 
under  conditions  described  in  §  683.58. 
However,  during  these  periods,  interest 
shall  accrue  and  be  payable  unless  the 


lender  capitalizes  the  interest,  if 
permitted  by  the  guarantee  agency. 

(10)  Interest,  (i)  Exclusive  of  any 
insurance  premium  and  imless  affected 
by  Section  427A(b)  of  the  Act,  a  lender 
shall  charge  an  interest  rate  of  9  percent 
per  year  on  the  unpaid  principal  balance 
of  a  PLUS  loan.  The  unpaid  principal 
balance  of  a  loan  may  include 
capitalized  interest  to  the  extent 
authorized  by  the  guarantee  agency. 

(11)  No  payments  to  reduce  interest 
costs  shall  be  paid  by  the  Secretary  on 
PLUS  loans. 

(11)  Insurance  premiums,  (i)  The 
guarantee  agency  may  charge  an 
insurance  premium  to  the  lender  on  each 
loan.  This  insurance  premium  may  be 
used  only  to  insure  loans  and  to  cover 
costs  incurred  by  the  guarantee  agency 
in  the  administration  of  its  PLUS  loan 
insurance  program.  The  lender  may  pass 
this  charge  on  to  the  borrower. 

(11)  Rate.  The  insurance  premium  may 
not  exceed  one  percent  per  year  of  the 
unpaid  principal  balance  of  the  loan, 
excluding  interest  or  other  charges  that 
may  have  been  added  to  the  principal. 

(iii)  Refund  requirement.  The 
insurance  premium  need  not  be 
refunded  by  either  the  guarantee  agency 
or  lender  to  the  borrower,  even  if  the 
borrower  prepays,  defaults,  dies, 
becomes  totally  and  permanently 
disabled  or  files  a  bankruptcy  petition. 

(12)  Insurance  liability.  The  guarantee 
agency  must  insure  at  least  80  percent  of 
the  unpaid  prinicpal  balance  of  each 
loan  insured. 

(13)  Guarcntee  agency  administration. 
In  the  case  of  a  State  loan  insurance 
program,  the  program  shall  be 
administered  by  a  single  State  agency, 
or  by  one  or  more  private  nonprofit 
institutions  or  organizations  imder 
supervision  of  a  single  State  agency.  For 
this  purpose,  “supervision”  includes 
setting  policies  and  procedures  for,  and 
having  full  responsibility  for,  the 
operation  of  the  program. 

(14)  Loan  assignment.  A  loan  may  be 
assigned  only  to — 

(i)  An  eligible  lender;  or 

(ii)  The  guarantee  agency,  in  the  case 
of  a  borrower’s  default,  death,  total  and 
permanent  disability,  or  filing  a 
bankruptcy  petition.  “Assigned”  means 
any  kind  of  transfer,  including  transfer 
as  security. 

(15)  Loan  information.  Each  eligible 
lender  shall  provide  thorough  and 
accurate  loan  information  to  borrowers 
as  specified  in  §  683.16.  The  lender  shall 
enter  into  an  agreement  with  the 
Secretary  to  ensure  that  it  will  provide 
this  information. 

(c)  Administrative  and  fiscal 
standards  required  of  the  guarantee 
agency. — (1)  Establishment  of 


procedures.  To  enter  into  a  basic  PLUS 
agreement,  the  guarantee  agency  shall 
establish  administrative  and  fiscal 
procedures  that  the  Secretary  may 
require  to  ensure  proper  administration 
of  the  agency’s  loan  insurance  program. 

(2)  Dissemination  of  standards  and 
procedures.  The  guarantee  agency  shall 
establish  and  disseminate  to  concerned 
parties  its  standards  and  procedures 
for — 

(i)  School  and  lender  participation  in 
its  program; 

(ii)  Limitation,  suspension,  or 
termination  of  school  and  lender 
participation; 

(iii)  Approval  of  forbearance; 

(iv)  Timely  filing  of  default,  death, 
disability,  and  bankruptcy  claims  by 
lenders;  and 

(v)  Due  diligence  in  making  and 
collecting  loans. 

(3)  Due  diligence.  The  guarantee 
agency  shall  ensure  that  due  diligence, 
including  resort  to  litigation  as 
appropriate,  will  be  exercised  by 
lenders  in  making  and  collecting  loans. 
The  guarantee  agency  also  shall 
exercise  due  diligence,  including  resort 
to  litigation  as  appropriate,  in  collecting 
loans  on  which  default  claims  have  been 
paid.  “Due  diligence”  is  defined  in 

§  683.10. 

(20  U.S.C.  1078, 1078-2, 1082;  42  U.S.C. 

5055(e]] 

§  683.32  Death,  disability,  and  bankruptcy 
payments. 

(a)  If  a  borrower  dies  or  becomes 
totally  and  permanently  disabled,  the 
Secretary  cancels  the  borrower’s 
obligation  on  a  PLUS  loan  by  paying  the 
lender  the  amount  owed.  If  a  borrower 
files  a  petition  for  bankruptcy,  the 
Secretary  pays  the  amount  owed. 
However,  if  both  parents  of  a  student 
obtained  a  loan  as  co-makers,  in  order 
for  a  loan  to  qualify  for  these  payments 
the  applicable  condition  must  apply  to 
both  parents.  The  Secretary  cancels 
these  loans  whether  the  holder  of  the 
loan  is  a  lender  or  the  guarantee  agency. 

(b)  The  procedures  in  §  683.63 
concerning  death,  total  and  permanent 
disability,  and  bankruptcy  apply  to 
guarantee  agency  programs  with  the 
following  modifications: 

(1)  The  references  to  the  Secretary  in 
§§  683.63(a)(3)  and  683.63(c)(2)  shall  be 
understood  to  mean  the  guarantee 
agency  if  the  loan  is  held  by  a  lender. 

(2)  References  to  the  Federal  PLUS 
program  shall  be  understood  to  mean 
the  guarantee  agency  program. 

(3)  References  to  Ae  lender  shall  be 
understood  to  mean  the  guarantee 
agency  if  the  loan  is  held  by  a  guarantee 
agency. 
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(c)  No  death,  disability,  or  bankruptcy 
claim  may  be  paid  if  the  loan  is  not 
considered  insurable  by  the  guarantee 
agency  or  if  a  default  claim  for  that  loan 
previously  has  been  disapproved  by  the 
guarantee  agency. 

(d)  Claim  procedures  for  loans  held 
by  a  lender — (1)  Claim  submission,  (i) 
Ilie  lender  shall  submit  evidence  that 
the  borrower  has  died,  became  totally 
and  permanently  disabled,  or  has  filed  a 
bankruptcy  petition  to  the  guarantee 
agency.  The  agency  shall  return  to  the 
lender  any  submission  that  is  not 
accurate  and  complete. 

(ii)  After  determining  that  a  claim  is 
valid  the  guarantee  agency  may  pay  the 
lender  the  amoimt  authorized  by 
paragraph  (d](2}  of  this  section.  The 
Secretary  periodically  reimburses  the 
guarantee  agency  for  these  payments. 

(2)  Amount  of  claim  payment.  The 
Secretary  determines  the  amount  of  the 
loss  to  be  paid  the  lender  according  to 
the  standards  used  to  determine  claim 
payments  under  the  Federal  PLUS 
program.  These  are  found  in  §  683.66  (a) 
and  (b],  with  the  following 
modifications: 

(i)  References  to  Federal  PLUS 
program  insurance  shall  be  understood 
to  mean  guarantee  agency  insurance. 

(ii)  Paragraph  (b](l](i)  of  §  683.66  shall 
be  understood  to  mean  the  period 
prescribed  by  the  guarantee  agency. 

(iii)  References  to  the  Secretary  shall 
be  understood  to  mean  the  guarantee 
agency  in  paragraphs  (b](l](ii)  and  (iii) 
of  §  683.66. 

(e)  Claim  procedures  for  loans  held  by 
the  guarantee  agency. 

(1)  The  Secretary  pays  a  death, 
disability,  or  bankruptcy  claim  on  a  loan 
held  by  the  guarantee  agency  after 
payment  of  a  default  claim  to  the  lender 
only  if — 

(1)  The  borrower  (in  the  case  of  co¬ 
makers,  both  parents],  dies,  become 
totally  and  permanently  disabled,  or 
files  a  bankniptcy  petition  within  15 
years  of  the  date  the  loan  was  made, 
exclusive  of  periods  of  deferment  or 
periods  of  forbearance  granted  by  the 
lender  that  extend  the  15-year  period; 

(ii)  The  guarantee  agency  has  not 
written  off  the  loan  as  uncollectible;  and 

(iii)  The  guarantee  agency  exercised 
due  diligence  in  the  collection  of  the 
loan  until  the  borrower  died,  became 
totally  and  permanently  disabled,  or 
filed  a  banl^ptcy  petition. 

(2)  Amount  of  claim  payment,  (i)  The 
Secretary  pays  the  guarantee  agency  the 
amount  owed  on  the  loan,  including 
accrued  interest.  The  Secretary  pays 
interest  that  accrues  for  a  period  of  up  to 
60  days  fi'om  the  date  the  guarantee 
agency  determines  that  the  borrower  is 
dead,  totally  and  permanently  disabled. 


or  has  filed  a  bankruptcy  petition  until 
the  guarantee  agency  submits  the  claim 
to  the  Secretary.  The  amount  of  the 
payment  is  reduced  by  the  amount  of 
any  reinsurance  claim  paid  by  the 
Secretary  for  the  loan,  less  any 
subsequent  reimbursement  to  tl.e 
Secretary  from  amoimts  collected  from 
or  on  behalf  of  the  borrower. 

(ii)  If  the  guarantee  agency  receives 
any  payments  from  or  on  behalf  of  the 
borrower  on  a  loan  on  which  the 
Secretary  paid  a  bankruptcy  claim,  the 
guarantee  agency  shall  submit  100 
percent  of  these  payments  to  the 
Secretary. 

(3)  If  a  loan  that  the  Secretary  has 
paid  as  a  bankruptcy  claim  under  this 
paragraph  is  not  discharged  in 
banl^ptcy  it  will  be  treated  as  a 
default.  The  guarantee  agency  shall  pay 
to  the  Secretary  the  difference  between 
the  amount  received  from  the  Secretary 
as  a  bankruptcy  claim  and  the  amount  it 
would  have  recieved  as  default  claim.  In 
determining  the  difference,  the 
guarantee  agency  shall  take  into 
account  any  payments  made  by  or  on 
behalf  of  the  borrower  that  the  agency 
would  have  retained  on  a  default  claim 
but  submitted  to  the  Secretary  under 
paragraph  (e)(2](ii)  of  this  section. 

(20  U.S.C.  1078-2. 1082, 1087) 

§683.33  Applicability  of  GSLP  Federal 
advance  funds  provisions. 

(a)  Fimds  appropriated  under  Section 
422  of  the  Act  may  be  used  for  purposes 
of  the  PLUS  program  under  the  terms 
and  conditions  specified  in  §  682.403 
and  §  682.404  of  the  GSLP  regulations. 

(b)  The  Secretary  considers  both 
PLUS  loans  and  GSLP  loans  in 
determining  the  amoimt  of  advance 
funds  an  agency  is  eligible  to  receive 
under  Section  422(c)(2)  of  the  Act. 

(c)  A  guarantee  agency  shall  include 
both  PLUS  loans  and  GSLP  loans  in 
making  the  calculation  required  under 
§  682.404(e)(3]  of  the  GSLP  regulations. 
(20  U.S.C.  1072, 1078-2,  and  1082) 

§  683.34  Federal  reinsurance  agreement 

(a)  The  Secretary  may  enter  into  a 
reinsurance  agreemetn  with  a  guarantee 
agency  that  has  a  basic  PLUS  program 
agreement.  Under  a  reinsurance 
agreement,  the  Secretary  will  reimburse 
the  guarantee  agency  for  80  percent  of 
its  losses  on  PLUS  loans.  This 
agreement  is  a  prerequisite  for  the 
supplemental  reinsumace  agreement, 
under  which  the  Secretary  reimburses 
the  guarantee  agency  for  up  to  100 
percent  of  its  losses. 

(1)  Defintion  of  losses.  In  this  section, 
“losses”  means  the  amount  the  agency 
pays  a  lender  for  a  default  claim  minus 
payments  made  by,  or  on  behalf  of,  the 


borrower  after  the  lender’s  claim  is  paid 
and  before  the  Secretary  reimburses  the 
agency.  Losses  may  include  unpaid 
principal  and  accrued  interest. 

(2)  Exclusion.  Death  and  disability 
claims  on  loans  are  not  covered  by  the 
reinsurance  agreement.  Claims  on  loans 
to  borrowers  who  have  filed  a 
bankruptcy  petition  also  are  not 
covered,  lliose  claims  are  paid  under 
§  683.32. 

(b)  The  Secretary  will  enter  into  a 
reinsurance  agreement  only  if  the 
agreement  would  be  consistent  with  any 
State  laws  or  regulations,  and  with 
agreements  between  lenders  and  the 
guarantee  agency,  regarding  the 
maintenance  of  the  guarantee  agency’s 
reserve  fund. 

(c)  The  Secretary  may  find  that  there 
is  a  Federal  interest  in  other  aspects  of 
the  guarantee  agency’s  operations  and 
may  review  those  operations  in  deciding 
whether  to  enter  into  or  extend  a 
reinsurance  agreement. 

(d)  In  deciding  whether  to  enter  into  a 
reinsurance  agreement,  or,  if  an 
agreement  has  terminated,  whether  to 
make  a  subsequent  agreement,  the 
Secretary  may  consider  the  adequacy 
of — 

(1)  The  lenders*  and  the  guarantee 
agency’s  efforts  to  collect  defaulted 
loans;  and 

(2)  The  guarantee  ^ency’s  efforts  to 
provide  PLUS  loans  for  all  eligible 
borrowers. 

(e)  Losses  on  loans  that  are  covered 
by  a  reinsurance  agreement  and  were 
outstanding  when  the  reinsurance 
eigreement  was  entered  into  are  covered 
by  the  agreement  only  if  the  default 
occurs  after  that  time  or,  if  later,  after 
the  effective  date  of  the  agreement. 

(f)  Terms  and  conditions.  The 
eigreement  must  contain  terms  and 
conditions  that  the  Secretary  finds 
necessary  to  promote  the  purposes  of 
the  PLUS  program  and  to  protect  the 
United  States  frem  uiueasonable  loss, 
including  the  following  terms  and 
conditions; 

(1)  The  guarantee  agency  shall  assure 
the  Secretary  that,  for  every  reinsurance 
claim  it  submits — 

(1)  The  terms  of  the  loan  comply  with 
all  Federal  requirments; 

(ii)  All  reasonable  efforts  have  been 
made  by  the  lender  that  submitted  the 
default  claim  to  collect  the  loan; 

(iii)  ’The  loan  was  in  default  before  the 
lender  was  paid  for  the  claim;  and 

(iv)  The  agency  will  make  all 
reasonable  efforts  to  collect  the  loan 
after  the  Secretary  pays  the  reinsurance 
claim. 

(2)  The  Secretary  prescribes  the 
documentation  required  to  receive 
payment,  and  the  manner  in  which 
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payment  is  made.  The  Secretary  may 
subtract  amoimts  owed  by  the  guarantee 
agency  from  amounts  owed  to  the 
guarantee  agency. 

(3)  An  amount  equal  to  each 
reinsurance  payment  shall  be  credited 
promptly  by  the  agency  to  its  reserve 
fund. 

(4)  Payments  made  by  the  borrower  to 
the  guarantee  agency  on  a  defaulted 
loan  after  the  Secretary  has  paid  a 
reinsurance  claim  on  that  loan  may  be 
applied  first  to  reduce  either  the 
principal  or  interest  owed.  The 
borrower’s  payments  may  be  applied  to 
other  charges,  such  as  late  charges  or 
attorney’s  fees,  only  after  the  repayment 
of  all  principal  and  interest.  If  the 
borrower’s  repayment  schedule  or 
actual  payments  result  in  payments  that 
are  too  small  to  pay  the  interest  as  it 
accrues,  the  guarantee  agency  shall 
review  the  borrower’s  financial  situation 
at  least  every  six  months.  If  feasible,  the 
agency  shall  adjust  the  distribution  of 
each  payment  between  principal  and 
interest  so  that  the  principal  will  be  paid 
within  a  reasonable  time. 

(5)  'The  guarantee  agency  shall  pay  the 
Secretary  an  equitable  share  of  any 
payment  made  by  or  on  behalf  of  a 
defaulted  borrower  after  the  Secretary 
has  reimbursed  the  agency. 

(6)  Unless  the  Secretary  approves 
otherwise,  the  guarantee  agency  shall 
submit  the  Secretary’s  equitable  share  of 
borrower  payments  to  the  Secretary 
within  60  days  of  its  receipt  of  the 
payments. 

(7)  There  is  no  other  subrogation  of 
the  United  States  to  the  rights  of  the 
guarantee  agency  on  any  loan  that  is 
subject  to  this  agreement. 

(8)  Nothing  in  a  reinsurance 
agreement  shall  be  construed  to  keep  a 
lender  from  granting  forbearance  to  a 
borrower  under  published  criteria  of  the 
guarantee  agency. 

(g)  The  “Secretary’s  equitable  share” 
of  borrower  payments  is  defined  in 
Section  428(c)(6)  of  the  Act,  and  is 
calculated  for  a  complete  fiscal  year. 

(1) .  The  term  “overhead”  used  in  that 
definition  includes  space  and  utilities 
costs. 

(2)  By  December  31  of  the  succeeding 
fiscal  year,  the  guarantee  agency  must 
submit  to  the  Secretary,  in  a  manner 
prescribed  by  the  Secretary,  information 
concerning  its  total  borrower  payments 
received  and  its  total  administrative 
costs  of  collection  of  loans  and 
preclaims  assistance  for  default 
prevention  incurred  during  the  fiscal 
year.  If  this  submission  shows  that  the 
guarantee  agency  has  not  paid  all  the 
“Secretary’s  equitable  share”  of 
borrower  payments  to  the  Secretary  for 
the  fiscal  year,  the  guarantee  agency 


must  at  that  time  pay  the  additional 
amount  due  to  the  Secretary. 

(20  U.S.C.  1078, 1078-2, 1082) 

§  683.35  Supplemental  Federal 
reinsurance. 

(a)  The  Secretary  may  enter  into  a 
supplemental  reinsurance  agreement 
annually  with  a  guarantee  agency  that 
has  a  reinsurance  agreement  and  that 
meets  the  conditions  of  this  section. 

(b)  Amount  of  supplemental 
reinsurance  payments.  (1)  The  Secretary 
reimburses  a  guarantee  agency  having 
supplemental  reinsurance  for  100 
percent  of  its  losses,  with  the  following 
exceptions: 

(1)  When  reinsurance  claims  paid  by 
the  Secretary  to  a  guarantee  agency  for 
any  fiscal  year  reach  5  percent  of  the 
"amount  of  loans  in  repayment"  at  the 
end  of  the  preceding  fiscal  year.  In  this 
event,  the  Secretary’s  reinsurance 
liability  on  a  claim  subsequently  paid 
for  that  fiscal  year  will  be  90  percent  of 
the  amount  of  the  unpaid  principal 
balance  plus  accrued  interest. 

(ii)  When  reinsurance  claims  paid  by 
the  Secretary  to  a  guarantee  agency  for 
any  fiscal  year  reach  9  percent  of  the 
"amount  of  loans  in  repayment"  at  the 
end  of  the  preceding  fiscal  year.  In  this 
event,  the  Secretary’s  reinsurance 
liability  on  a  claim  subsequently  paid 
for  that  fiscal  year  will  be  80  percent  of 
the  amount  of  the  unpaid  principal 
balance  plus  accrued  interest. 

(2)  Exceptian  for  a  new  guarantee 
agency.  For  a  guarantee  agency  that 
entered  into  a  basic  agreement  under 
Section  428(b)  of  the  Act  after 
September  30, 1976,  or  was  not  actively 
carrying  on  a  program  covered  by  such 
agreement  on  October  1, 1976,  the 
Secretary  pays  100  percent  of  its  losses 
for  five  consecutive  fiscal  years 
beginning  with  the  first  year  of  its 
operation.  The  Secretary  monitors 
programs  of  this  type  and,  if  an  agency 
does  not  prudently  administer  its 
program,  the  Secretary  may  determine 
that  it  does  not  continue  to  qualify  for 
this  exception. 

(c)  Consolidatian  af  the  GSLP  and 
PLUS  programs  for  supplemental 
reinsurance.  (1)  If  a  guarantee  agency 
enters  into  a  supplemental  reinsurance 
agreement  for  both  the  GSLP  and  PLUS 
programs,  that  agency  shall  consolidate 
the  two  programs  for  the  purpose  of: 

(1)  Calculating  the  amount  of  loans  in 
repayment  as  described  in  paragraph 

(d)(2)  of  this  section,  and 

(ii)  Calculating  the  extent  of  the 
Secretary’s  liability  as  described  in 
paragraph  (b)  of  tlfis  section. 

(2)  If  a  guarantee  agency  that  has  a 
reinsurance  agreement  for  PLUS  loans 
and  GSLP  loans  under  §  683.34  enters 


into  a  supplemental  reinsurance 
agreement  for  one  but  not  both  of  the 
GSLP  and  PLUS  programs,  the  guarantee 
agency  shall  not  consolidate  the  two 
programs,  but  must  continue  to  maintain 
records  on  reinsurance  separately  for 
each  program  to  enable  the  Secretary  to 
determine: 

(1)  The  rate  of  reimbiu'sement  to  be 
paid  oil  reinsurance  claims  under  each 
program,  and 

(ii)  The  Secretary’s  equitable  share  of 
collections  received  after  payment  of  a 
reinsurance  claim  under  each  program. 

(d)  Definitions.  (1)  “Losses”  is  defined 
in  §  683.34(a)(1). 

(2)  For  purposes  of  this  section,  the 
“amount  of  loans  in  repayment”  means 
the  original  principal  amount  of  all  loans 
subject  to  a  supplemental  reinsurance 
agreement  insured  by  the  agency 
minus — 

(i)  The  original  principal  amount  of 
loans  on  which — 

(A)  The  borrower  has  not  yet  reached 
the  repayment  period; 

(B)  Payment  in  full  by  the  borrower 
has  been  made;  or 

(C)  The  borrower  was  in  deferment 
status  at  the  time  repayment  was 
scheduled  to  begin,  and  remains  in 
deferment  status;  and 

(ii)  The  amount  paid  by  the  agency  for 
insurance  claims  on  loans. 

(e)  Program  requirements.  To  enter 
into  a  supplemental  reinsurance 
agreement,  a  guarantee  agency  program 
must  meet  the  following  conditions: 

(1)  Annual  amounts.  The  maximum 
annual  PLUS  loan  amount  must  be  at 
least  $2,500  but  not  more  than  $3,000  for 
a  borrower  on  behalf  of  each  dependent 
undergraduate  student  who  is  carrying 
at  least  a  half-time  workload  in  an 
academic  year. 

(2)  Aggregate  loan  limits.  The  agency 
shall  insure  an  aggregate  unpaid 
principal  amount  of  at  least  $12,500  but 
not  more  than  $15,000  for  a  borrower  on 
behalf  of  each  dependent  undergraduate 
student. 

-  (3)  Extent  of  insurance.  The  agency 
shall  insure  100  percent  of  the  unpaid 
principal  of  loans  made  by  lenders 
under  its  program. 

(4)  School  eligibility.  Except  in  the 
case  of  correspondence  schools,  the 
agency’s  eligibility  criteria  for  schools 
may  not  be  more  stringent  than  those  of 
the  Federal  PLUS  program.  However, 
the  agency  may  exclude  a  school  if — 

(i)  The  school’s  eligibility  is  limited, 
suspended,  or  terminated  by  the 
Secretary  under  34  CFR  Part  668,  or  by 
the  agency  under  comparable  standards 
and  procedures;  or 

(ii)  There  is  a  State  constitutional 
prohibition  affecting  a  school’s 
eligibility. 
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(5)  Out-of-State  schools.  The  agency 
shall  insure  loans  made  to  borrowers 
who  are  legal  residents  of  the  State 
where  the  agency  operates,  but  who  are 
borrowing  for  students  attending  out-of- 
State  schools.  In  insuring  these  loans, 
the  agency  shall  not  impose  any 
restrictions  not  applicable  to  borrowers 
who  are  legal  residents  of  the  State  and 
who  borrow  for  students  attending  in¬ 
state  schools. 

(6)  School  lender  provisions,  (i)  The 
agency  shall  provide  that  a  school  may 
be  a  lender  under  reasonable  criteria 
imless — 

(A)  The  school’s  lending  eligibility  has 
been  limited,  suspended  or  terminated 
by  the  Secretary  under  §  683.90  or 
Subpart  F  or  by  the  agency  under 
comparable  criteria  and  procedures;  or 

(B)  There  is  a  State  constitutional 
prohibition  affecting  the  school’s  lending 
eligibility. 

(ii)  The  agency  may  not  insure  loans 
made  by  school  lenders  that  are  not 
located  in  the  geographic  area  that  the 
agency  serves. 

(7)  Reports.  The  agency  shall  agree  to 
report  to  the  Secretary  by  July  1  of  each 
year  regarding — 

(i)  Its  school  lender  eligibility  criteria; 

(ii)  Its  procediues  for  the  limitation, 
suspension,  and  termination  of  school 
lenders; 

(iii)  A  list  of  all  schools  that  applied 
for  lender  eligibility  in  the  preceding  12 
months,  and  a  summary  of  the  actions 
taken  on  the  applications;  and 

(iv)  A  list  of  all  eligible  school  lenders 
under  the  agency’s  prograpm. 

(f)  Terms  and  conditions.  The 
supplemental  reinsurance  agreement 
will  contain,  at  a  minimum,  the 
following  terms  and  conditions,  in 
addition  to  other  provisions  of  the  basic 
agreement  or  the  reinsurance  agreement 
that  the  Secretary  includes: 

(1)  Adherence  to  qualifying  standards. 
The  agency  shall  assure  that  the 
program  requirements  of  paragraph  (e) 
of  this  section  are  continuously  met. 

(2)  Reports  and  records.  The  agency 
shall  make  reports  and  keep  records 
that  the  Secretary  reasonably  requires. 

It  shall  give  the  Secretary  access  to 
those  records  to  verify  their  correctness. 

(3)  Application  of  payments.  If  a 
borrower  makes  payments  on  a  loan 
after  the  Secretary  has  paid  a 
reinsurance  claim  on  that  loan,  the 
agency  shall  return  to  the  Secretary  an 
equitable  share  of  the  payments.  The 
“Secretary’s  equitable  share’’  is  deHned 
in  Section  428(c](6]  of  the  Act  and  is 
calculated  for  a  complete  fiscal  year. 

(i)  The  term  “overhead”  used  in  that 
definition  includes  space  and  utilities 
costs. 


(ii)  By  December  31  of  the  succeeding 
fiscal  year,  the  guarantee  agency  must 
submit  to  the  Secretary,  in  a  manner 
prescribed  by  the  Secretary,  information 
concerning  its  total  borrower  payments 
received  and  its  total  administrative 
costs  of  collection  of  loans  and  preclaim 
assistance  for  default  prevention 
incurred  during  the  fiscal  year.  If  this 
submission  shows  that  the  guarantee 
agency  has  not  paid  all  of  the 
“Secretary’s  equitable  share”  of 
borrower  payments  to  the  Secretary  for 
the  fiscal  year,  the  guarantee  agency 
must  at  that  time  pay  the  additional 
amoxmt  due  to  the  Secretary. 

(4)  An  agreement  is  renewed  only  if 
the  agency’s  program  complies  with  all 
the  terms  of  the  agreement  and  all 
pertinent  provisions  of  these  regulations. 

(5)  Before  the  Secretary  pays  a 
supplemental  reinsurance  claim,  the 
guarantee  agency  must  give  the 
Secretary  a  statement  of  its  “amoimt  of 
loans  in  repayment”  at  the  end  of  the 
preceding  fiscal  year.  The  method  for 
determining  this  amount  is  given  in 
paragraph  (d)(2)  of  this  section. 

(20  U.S.C.  1078, 1078-1 1078-2) 

§  683.36  Administrative  cost  allowances 
for  guarantee  agencies. 

(a)  General.  To  the  extent  that  funds 
are  appropriated  by  Congress  in  any 
fiscal  year  for  this  purpose,  the 
Secretary  may  make  payments  to  a 
guarantee  agency  having  a  basic  PLUS 
program  agreement  for  Ae  primary  and 
secondary  administrative  cost 
allowances. 

(1)  Total  payments.  Payments  of 
allowances  to  a  guarantee  agency  for 
any  fiscal  year  made  under  paragraphs 
(b)  and  (c)  of  this  section  do  not  exceed, 
for  each  allowance,  one-half  of  1  percent 
of  the  total  principal  amount  of  loans  for 
which  the  guarantee  agency  issued 
insurance  during  that  fiscal  year. 

(1)  If  the  amount  appropriated  for  any 
fiscal  year  is  insufficient  to  pay  all 
guarantee  agencies  the  full  amounts  for 
which  they  would  otherwise  be  eligible, 
payments  to  all  agencies  are 
proportionately  reduced. 

(ii)  In  the  event  of  such  an 
insufficiency,  if  additional  funds  become 
available  for  making  payments  for  that 
fiscal  year,  additional  payments  are 
distributed  on  the  same  basis  as  they 
were  reduced. 

(2)  Application.  The  guarantee  agency 
shall  submit  an  application  for  each 
allowance  to  the  Secretary  by  January  1 
of  the  fiscal  year  for  which  it  is 
requesting  the  allowance.  The 
application  must  contain  information 
and  assurances  that  the  Secretary 
reasonably  requires,  including  the 
following — 


(i)  Information  showing  the  agency’s 
ability  to  collect  loans  and  provide 
preclaim  assistance  to  its  lenders, 
including  descriptions  of  staff  size  and 
activities  in  these  areas; 

(ii)  An  estimate  of  the  costs  that  will 
be  eligible  for  payments  under  this 
section  (categorized  by  the  types  of 
costs  listed  in  paragraph  (a)(3)(i)  of  this 
section); 

(iii)  Assurances  that  sufficient 
administrative  and  fiscal  procedures, 
including  an  aimual  independent  audit 
or,  if  a  State  guarantee  agency  is  subject 
to  State  audit  procedures  not  under  its 
control,  a  biennial  independent  audit, 
will  be  used  to  ensure  that  the 
administrative  allowances  are  used  in 
accordance  with  the  provisions  of  this 
section,  and  that  the  audit  report  will  be 
made  available  to  the  Secretary  on 
request; 

(iv)  Assurances  that  the  guarantee 
agency  will  furnish  any  further 
information,  including  estimates,  that 
the  Secretary  may  reasonably  require  to 
carry  out  the  provisions  of  this  section; 

(v)  For  the  primary  allowance 
application  only,  an  estimate  of  the  total 
amount  on  new  loan  volume  expected  to 
be  insured  during  the  fiscal  year;  and 

(vi)  For  the  secondary  allowance  only, 
assurance  that  the  agency’s  program — 

(A)  Meets  all  the  requirements  for  a 
supplemental  reinsurance  agreement; 
and 

(B)  Insures  loans  to  borrowers  who 
are  not  legal  residents  of  the  State,  but 
who  are  borrowing  for  students 
attending  participating  schools  in  the 
State  (other  than  correspondence  * 
schools),  without  imposing  any 
restrictions  not  imposed  on  borrowers 
who  are  legal  residents  of  the  State  and 
who  borrow  for  students  attending 
schools  in  the  State  other  than 
correspondence  schools. 

(3)  Definitions,  (i)  The  terms 
“administrative  costs  of  promotion  of 
commercial  lender  participation,” 
“administrative  costs  of  collection  of 
loans.”  and  “administrative  costs  of 
preclaims  assistcmce  for  default 
prevention,”  as  used  in  paragraphs  (b) 
and  (c)  of  this  section,  are  defined  in 
Section  428(f)(3)  of  the  Act.  ’The  term 
“administrative  costs  of  monitoring  the 
enrollment  status  of  students  and  the 
repayment  status  of  borrowers,”  as  used 
in  paragraphs  (b)  and  (c)  of  this  section, 
has  the  same  meaning  as 
“administrative  costs  of  monitoring  the 
enrollment  and  repayment  status  of 
students,”  as  defined  in  Section  428(f)(3) 
of  the  Act,  except  that  the  reference  to 
repayment  status  shall  be  understood  to 
refer  to  that  of  the  parent  borrowers. 
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(ii)  The  term  “overhead  costs”  used  in 
those  definitions  includes  space  and 
utilities  costs. 

(b)  Primary  allowance — (1)  Basic 
qualification.  The  agency  must  have  a 
basic  PLUS  program  agreement. 

(2)  Use  of  funds.  The  primary 
allowance  must  be  used  by  the  agency 
only  to  meet  administrative  costs  of 
promotion  of  commercial  lender 
participation,  administrative  costs  of  ' 
collection  of  loans,  administrative  costs 
of  preclaim  assistance  for  default 
prevention,  administrative  costs  of 
monitoring  the  enrollment  status  of 
students  and  the  repayment  status  of 
borrowers,  and  other  administrative 
costs  related  to  the  PLUS  program  of  the 
guarantee  agency.  Also,  these  payments 
must  be  used  to  meet  only  , 
administrative  costs  not  taken  into 
account  by  the  agency  under  the  formula 
for  determining  the  “Secretary’s 
equitable  share”  of  borrower  payments 
made  after  the  Secretary  has  paid 
reinsurance  claims  to  the  agency. 

(c)  Secondary  allowance.  (1)  Payment 
of  the  secondary  allowance  is  made  in 
addition  to  payment  of  the  primary 
allowance. 

(2)  Basic  qualification.  The  agency 
must  have  a  reinsurance  agreement. 

(3)  Use  of  funds.  These  payments  may 
be  used  by  the  agency  only  to  meet 
administrative  costs  of  promotion  of 
commercial  lender  participation, 
administrative  costs  of  collection  of 
loans,  administrative  costs  of  preclaim 
assistance  for  default  prevention, 
administrative  costs  of  monitoring  the 
enrollment  status  of  students  and  the 
repayment  status  of  borrowers,  and 
other  administrative  costs  related  to  the 
program  of  the  guarantee  agency.  Also, 
these  payments  must  be  used  to  meet 
only  administrative  costs  not  taken  into 
account  by  the  agency  under  the  formula 
for  determining  the  “Secretary’s 
equitable  share”  of  borrower  payments 
made  after  the  Secretary  has  paid 
reinsurance  claims  to  the  agency. 

(4)  The  Secretary's  payment  of  the 
secondary  allowance  establishes  an 
agreement  between  the  Secretary  and 
the  guarantee  agency  with  respect  to  the 
assmances  contained  in  the  application. 
(20  U.S.C.  1078, 1078-1, 1078-2, 1082) 

§  683.37  Records,  reports,  and  Inspection 
requirements  for  guarantee  agency 
programs. 

(a)  Records.  (1)  A  guarantee  agency 
shall  keep  the  records  specifically 
required  by  this  section  and  the  records 
necessary  to  make  reports  required  by 
this  subpart.  The  guarantee  agency  shall 
retain  records  for  each  loan  for  at  least 
five  years  after  the  loan  is  paid  in  full  or 
has  been  determined  to  be  uncollectible. 


For  the  purposes  of  this  section,  the  term 
“paid  in  full”  includes  loans  paid  by  the 
Secretary  on  account  of  the  borrower’s 
death,  permanent  and  total  disability,  or 
bankruptcy.  These  records  must  be  as 
complete  and  accurate  as  is  necessary 
to  document  fully  the  agency’s  reports. 

(2)  The  guarantee  agency  shall  require 
participating  lenders  to  keep  records  on 
guaranteed  loans  as  prescribed  by  the 
Secretary.  These  shall  include  complete 
and  accurate  records  of  each  loan 
account,  showing  each  transaction  and 
affording  ready  identification  of  the 
borrower’s  status.  A  lender  shall  retain 
records  of  a  loan  for  at  least  five  years 
fi-om  the  date  the  loan  has  been  paid  in 
full  by  the  borrower  or  the  lender  has 
been  reimbursed  for  a  loss  on  the  loan 
by  the  guarantee  agency.  The  Secretary 
may,  in  particular  cases,  require  the 
retention  of  records  beyond  this  5-year 
minimum  period. 

(3)  Guarantee  agencies  and  lenders 
may  store  records  in  microfilm  or 
computer  format.  However,  the  lender  or 
guarantee  agency  holding  a  promissory 
note  shall  retain  the  actual  note  until  ^e 
loan  is  paid  in  full  or  determined  by  the 
guarantee  agency  to  be  uncollectible. 
When  repayment  is  complete,  the  lender 
or  guarantee  agency  shall  return  the 
actual  note  to  file  borrower  and  retain  a 
copy  of  the  prescribed  period.  If  a  loan 
is  written  off  as  imcollectible,  the 
original  note  need  not  be  retained,  but  a 
copy  must  be  retained  for  the  prescribed 
period. 

(b)  Reports. 

(1)  The  agency  shall  submit  reports  to 
the  Secretary  upon  request  concerning 
the  status  of  its  reserve  funds,  and  the 
operations  of  its  loan  insurance 
program. 

(2)  The  agency  shall  submit  to  the 
Secretary,  at  least  annually,  a  report  of 
the  total  insured  loan  volume  and 
default  volume  and  rate  on  all  loans 
insured  after  December  31, 1980,  for 
each  of  the  following  categories  of 
lenders: 

(A)  Schools. 

(B)  State  or  private  nonprofit  direct 
lenders. 

(C)  Commercial  financial  institutions 
(banks,  savings  and  loan  associations, 
or  credit  unions). 

(D)  All  other  types  of  institutions  or 
agencies.  Loan  volume  and  default  data 
shall  be  reported  according  to  the 
category  of  original  lender,  not 
subsequent  holder.  If  a  guarantee 
agency  operates  in  more  than  one  State, 
a  separate  report  must  be  submitted  for 
each  State  of  operation. 

(3)  The  agency  shall  submit  to  the 
Secretary  its  application  forms, 
promissory  notes,  regulations,  and 
statements  of  procedures  and 


standards — including  standards  for  due 
diligence  and  timely  claims  filing — as 
well  as  other  materials  that 
substantially  affect  the  operation  of  the 
agency’s  program,  whenever  requested 
to  do  so  by  the  Secretary  and  whenever 
changes  or  new  materials  are  proposed. 
The  Secretary  reviews  these  materials 
for  administrtive  and  fiscal  sufficiency 
and  for  conformance  to  statutory  and 
regulatory  provisions. 

(4)  Lenders  shall  submit  to  the  agency 
the  information  necessary  for  the  agency 
to  complete  its  reports  to  the  Secretary. 

(5)  ^e  agency  shall  submit,  or  require 
its  lenders  to  submit,  upon  the 
Secretary’s  request,  information  the 
Secretary  needs  to  determine  the 
amount  of  special  allowance  to  be  paid 
on  the  agency’s  insured  loans. 

(c)  Inspections.  (1)  A  guarantee 
agency  shall  give  the  Secretary,  or  other 
agencies  of  the  government  designated 
by  the  Secretary,  access  to  its  records  in 
order  to  assure  the  accuracy  of  the 
reports  described  in  paragraph  (b)  of 
this  section. 

(2)  A  guarantee  agency  shall  provide 
in  its  agreement  with  a  lender  or  in  its 
statements  of  procedures  that  the  lender 
shall  give  the  Secretary,  or  other 
agencies  of  the  government  designated 
by  the  Secretary,  and  the  agency  access 
to  the  lender’s  records  in  order  to  assure 
the  accuracy  of  the  reports  required 
under  paragraphs  (b)  (4)  and  (5)  of  this 
section. 

(20  U.S.C.  1072, 1078, 1078-2, 1082) 

Subpart  D— Federal  Parent  Loans  for 
Undergraduate  Students  Program 

§  683.50  Circumstances  under  which  loans 
may  be  Insured. 

The  Secretary  insures  PLUS  loans 
made  by  lenders  located  in  a  State  in 
the  following  curcumstances: 

(a)  Where  no  guarantee  agency  is 
insuring  GSLP  loans  in  that  State; 

(b)  Where  a  guarantee  agency  is 
insuring  GSLP  loans  in  that  State  but  is 
not  insuring  PLUS  loans — 

(1)  After  May  1, 1981;  or 

(2)  In  the  case  of  a  guarantee  agency 
prohibited  by  State  law  enacted  prior  to 
January  1, 1981  from  insuring  PLUS 
loans,  after  120  days  following  the 
adjournment  of  the  next  regular  session 
of  the  State  legislature  which  convenes 
after  January  1, 1981. 

(20  U.S.C.  1078-2, 1082) 

§  683.51  Extent  of  Federal  insurance. 

(a)  General  rule.  Except  as  provided 
in  paragraph  (b)  of  this  section,  the 
Secretary’s  insurance  liability  on  any 
Federal  PLUS  loan  is  100  percent  of  the 
impaid  balance  of  principal  and  accrued 
interest. 
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(b)  Special  provisions  for  State 
lenders.  For  purposes  of  this  calculation, 
State  lenders  may  consolidate  FISL  and 
PLUS  loans. 

(1)  Except  as  described  in 
subparcigraph  (2),  of  this  paragraph,  the 
Secretary’s  insurance  liability  is  less 
than  100  percent  under  the  following 
conditions: 

(1)  When  the  total  of  default  claims 
for  the  FISL  and  PLUS  programs  paid  by 
the  Secretary  to  a  State  lender  for  any 
fiscal  year  reaches  5  percent  of  the 
amount  of  the  FISL  and  PLUS  loans  in 
repayment  at  the  end  of  the  preceding 
fiscal  year.  In  this  event,  the  Secretary’s 
insurance  liability  on  a  claim 
subsequently  paid  for  that  fiscal  year 
will  be  90  percent  of  the  amount  of  the 
impaid  principal  balance  plus  accrued 
interest 

(ii)  When  the  total  of  default  claims 
for  the  FISL  and  PLUS  programs  paid  by 
the  Secretary  to  a  State  lender  for  any 
fiscal  year  reaches  9  percent  of  the 
amount  of  the  FISL  and  PLUS  loans  in 
repayment  at  the  end  of  the  preceding 
fiscal  year.  In  this  event  the  Secretary’s 
insurance  liability  on  a  claim 
subsequently  paid  for  that  fiscal  year 
will  be  80  percent  of  the  amount  of  the 
unpaid  principal  balance  plus  accrued 
interest 

(2)  The  potential  reduction  in 
insurance  liability  does  not  apply  to  a 
State  lender  during  the  first  Federal 
fiscal  year  of  its  operation  as  a  lender 
the  FISL  or  PLUS  programs,  and  during 
each  of  the  four  succeeding  fiscal  years. 
If  the  lender  has  not  previously 
participated  in  the  FISL  program,  this  5- 
year  period  begins  to  run  with  the  first 
Federal  fiscal  year  of  the  State  lender’s 
operation  as  a  lender  under  the  Federal 
PLUS  program. 

(3)  For  purposes  of  this  section,  the 
“amount  of  loans  in  repayment’’  means 
the  original  principal  amount  of  both 
student  and  parent  loans  insured  by  the 
Secretay  minus — 

(i)  'The  original  principal  amount  of 
loans  on  which — 

(A)  The  borrower  has  not  yet  reached 
the  repayment  period; 

(B)  Payment  in  full  by  the  borrower 
has  been  made;  or 

(C)  'The  borrower  was  in  deferment 
status  at  the  time  repayment  was 
scheduled  to  begin,  and  remains  in 
deferment  status;  and 

(ii)  The  amount  paid  by  the  Secretary 
for  insurance  claims  on  loans. 

(4)  For  piuposes  of  this  paragraph, 
payments  by  the  Secretay  on  a  loan  that 
the  original  lender  assigned  to  a 
subsequent  holder  are  considered 
payments  made  to  the  original  lender. 
(20  U.S.C.  1075, 1078-2, 1062) 


§  683.52  Application  to  bacoma  a  landar 
undar  tha  Fadaral  PLUS  program. 

(a)  General.  To  participate  in  the 
Federal  PLUS  program,  a  lender  that 
does  not  hold  a  “Federal  contract  of 
insurance”  must  submit  an  application 
to  the  Secretary  for  an  insurance 
contract.  The  Secretary  responds  to  the 
lender’s  request  to  participate  in  the 
Federal  PLUS  program  within  30  days  of 
receipt  of  an  application. 

(b)  Criteria  for  evaluating  an 
application.  In  determining  whether  to 
enter  into  an  insurance  contract  with  an 
applicant  and  what  the  terms  of  that 
contract  should  be.  the  Secretary  may 
consider  the  following  criteria: 

(1)  Whether  the  applicant  is  capable 
of  complying  with  these  regulations  as 
they  apply  to  lenders. 

(2)  lA^ether  the  applicant  is  capable 
of  implementing  adequate  procedures 
for  making  and  collecting  loans. 

(3)  If  the  applicant  has  had  prior 
experience  with  a  similar  Federal,  State 
or  private  nonprofit  student  or  parent 
loan  program,  the  amount  and  rate  of 
loans  that  currently  are  delinquent  or  in 
default  under  that  program. 

(4)  The  financial  resources  of  the 
applicant. 

(5)  In  the  case  of  a  school  that  is 
seeking  approval  as  a  lender,  its 
accreditation  status,  with  the  preferred 
condition  being  accreditation. 

(c)  The  Secretary  may  require  an 
applicant  to  submit  sufficient  materials 
with  its  application  so  that  the  Secretary 
may  evaluate  it  fairly  in  accordance 
wiffi  these  criteria. 

(d)  Denial  of  participation.  (1)  If  the 
Secretary  decides  not  to  approve  the 
application  for  an  insurance  contracL 
the  reason  for  the  decision  is  included  in 
the  Secretary’s  response. 

(2)  The  Secretary  provides  an 
opportunity  for  the  lender  to  meet  with  a 
designated  Department  of  Education 
official  if  the  lender  wishes  to  appeal  the 
Secretary’s  decision. 

(3)  However,  the  Secretary  need  not 
explain  the  reasons  for  the  denial,  or 
grant  the  lender  an  opportunity  to 
appeal,  if  the  lender  submits  its 
application  within  6  months  of  a 
previous  denial. 

(20  U.S.C.  1078-2, 1082.) 

S  683.53  The  landar  bmiranca  contracL 

(a)  Approval  of  insurance  contracL  (1) 
If  the  ^cretary  approves  a  lender’s 
application  to  be  a  Federal  n.US  lender, 
the  Secretary  and  the  lender  sign  an 
insurance  contract.  No  loan  is  insured 
unless  covered  by  an  insurance 
contract. 

(2)  In  general,  imder  an  insurance 
contract  the  lender  agrees  to  comply 
with  all  laws,  regulations  and  other 


requirements  applicable  to  its 
participation  as  a  lender  in  the  Federal 
PLUS  program,  and  the  Secretary  agrees 
to  insure  each  eligible  Federal  PLUS 
loan  held  by  the  lender  against  the 
borrower’s  default,  death,  total  and 
permanent  disability,  or  bankruptcy. 

(3)  The  Secretary’s  insurance  liability 
is  the  amount  of  unpaid  principal  and 
interest  except  for  certain  loans  made 
by  a  State  lender  as  provided  in 

§  683.51(b). 

(4)  The  contract  may  contain  a  limit 
on  the  duration  of  the  contract  and  the 
number  or  amount  of  Federal  PLUS 
loans  a  lender  may  make  or  hold. 

(b)(1)  Except  as  otherwise  approved 
by  the  Secretary,  an  insurance  contract 
with  a  school  lender  shall  limit  the  PLUS 
loans  made  by  that  school  lender  which 
will  be  covered  by  Federal  loan 
insurance  to  those  made  to  parents 
borrowing  on  behalf  of  students — 

(1)  Who  are  in  attendance  at  that 
school;  or 

(ii)  Who  are  in  attendance  at  other 
schools  under  the  same  ownership;  or 

(iii)  Who  are  employees,  or  whose 
parents  are  employees,  of  that  school 
lender  or  other  schools  under  the  same 
ownership,  under  circumstances  the 
Secretary  considers  appropriate  for 
insurance. 

(2)  A  limit  imposed  under  paragraph 
(a)(4)  of  this  section  on  a  school  lender 
which  makes  loans  to  parents  of 
students  in  attendance  at  other  schools 
under  the  same  ownership,  or  to 
employees  or  parents  of  employees  of 
those  other  schools,  may  be  imposed  on 
a  school-by-school  basis. 

(20  U.S.C.  1078-2, 1079, 1082) 

§  663.54  Issuanoe  of  redwal  loan 
insurance. 

(a)  Application  for  insurance.  A 
lender  having  an  insurance  contract 
shall  submit  an  application  to  the 
Secretary  for  Federal  loan  insurance  on 
each  intended  n.US  loan  that  the  lender 
determines  to  be  eligible  for  insurance. 
The  application  shall  be  on  a  form 
prescribed  by  the  Secuatary.  The 
Secretary  notifies  the  lender  whether  the 
loan  is  or  is  not  insurable  and  the 
amount  of  the  insurance.  No 
disbursement  on  a  loan  made  prior  to 
the  Secretary’s  approval  of  that  loan  is 
insurable. 

(b)  Conditions  of  insurance  coverage. 
’The  Secretary  issues  insurance  on  a 
PLUS  loan  in  reliance  on  the  implied 
representations  of  the  lender  that  all 
requirements  for  the  initial  insurability 
of  the  loan  have  been  met.  As  describe 
in  §  683.66,  the  continuance  of  the 
insurance  is  conditioned  upon 
compliance  by  all  holders  of  the  loan 
with  these  relations.  The  delegation  of 
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functions  to  a  servicing  agency  or  party 
does  not  relieve  the  lender  of  its 
responsibilities  in  the  making  and 
collection  of  a  Federal  PLUS  loan. 

(20  U.S.C.  1078-2, 1079, 1082) 

§  683.55  Limitations  on  maximum  loan 
amounts. 

(a)  Annual  amounts.  The  Secretary 
does  not  insure  a  loan  that  would 
exceed  the  student’s  estimated  cost  of 
attendance  for  the  academic  period  for 
which  the  loan  is  intended  less 
estimated  financial  assistance  awarded 
for  that  period.  The  total  amount  of  all 
PLUS  loans  made  on  behalf  of  an 
eligible  dependent  undergraduate 
student  for  any  academic  year  of  study 
may  not  exceed  $3,000. 

(b)  Aggregate  loan  limits.  The 
Secretary  does  not  insure  a  loan  in  an 
amount  which,  together  with  all  other 
PLUS  loans  made  on  behalf  of  the 
eligible  dependent  undergraduate 
student  on  whose  behalf  the  loan  is 
sought,  would  result  in  an  aggregate 
loan  amount  in  excess  of  $15,000. 

(c)  Limitation  on  a  loan  on  behalf  of  a 
student  enrolled  in  a  correspondence 
course.  The  Secretary  does  not  insure  a 
loan  on  behalf  of  a  student  enrolled  in  a 
correspondence  course  in  an  amount 
which  exceeds  tuition  and  fees  and,  if 
required,  books  and  supplies,  and  travel 
and  room  and  board  costs  incurred 
specifically  in  fulfilling  a  required  period 
of  residential  training. 

(20  U.S.C.  1075, 1078-2, 1079, 1082, 1089) 

§  683.56  Insurance  premiums. 

(a)  General.  The  Secretary  charges  the 
lender  an  insurance  premium  for  each 
loan  that  is  insured. 

(b)  Rate.  The  rate  of  the  insurance 
premium  is  one-fourth  of  one  percent  per 
year  of  the  loan  principal,  excluding 
interest  or  other  charges  that  may  have 
been  added  to  the  principal. 

(c)  How  the  insurance  premium  is 
calculated.  (1)  The  insurance  premium  is 
calculated  by: 

(i)  Using  the  actual  repayment  period 
as  a  base; 

(ii)  Amortizing  the  loan  in  monthly 
installments  over  the  repayment  period; 

(iii)  Determining  one-fourth  of  1 
percent  of  each  monthly  declining 
balance;  and 

(iv)  Totaling  the  monthly  amounts 
derived  in  subdivision  (iiij  of  this 
subparagraph. 

(d)  Collection  from  lenders.  (1)  The 
Secretary  requires  the  lender  to  pay  the 
insurance  premium  when  the 
disbursement  is  reported.  At  the 
Secretary’s  discretion,  the  Secretary 
may  collect  the  insurance  premium  by 
offsetting  it  against  amounts  payable  by 
the  Secretary  to  the  lender. 


(2)  Insurance  coverage  on  a  Federal 
PLUS  loan  ceases  to  be  effective  when 
the  lender  fails  to  pay  the  insurance 
premium  within  60  days  of  the  date 
payment  is  due.  The  Secretary  may, 
however,  excuse  late  payment  of  an 
insurance  premium,  and  reinstate  the 
insurance  on  a  loan,  if  the  Secretary  is 
satisfied  that  the  loan  is  not  in  default 
and  the  borrower  is  not  delinquent  in 
making  installment  payments. 

(e)  Collection  from  borrowers.  The 
lender  may  pass  along  the  cost  of  the 
insurance  premium  to  the  borrower  in 
the  form  of  a  one-time  charge.  The 
lender  may  bill  the  borrower  for  the 
insurance  premium  or  may  deduct  the 
amount  from  the  loan  proceeds.  The 
lender  must  clearly  identify  to  the 
borrower  the  amount  of  insurance 
premium  and  the  method  of  calculation. 

(f)  Refund  provisions.  The  premium  is 
not  refundable  by  the  Secretary,  and 
need  not  be  refunded  by  the  lender  to 
the  borower,  even  if  the  borrower 
prepays,  defaults,  dies,  becomes  totally 
and  permanently  disabled,  or  files  a 
petition  for  bankruptcy. 

(20  U.S.C.  1077, 1078-2, 1079, 1082) 

§  683.57  Repayment  of  loans. 

(a)  Commencement  of  repayment.  (1) 
The  repayment  period  begins  on  the  day 
the  loan  is  disbursed,  and  interest 
begins  to  accrue  on  that  date,  the  first 
payment  is  due  within  60  days  after  the 
date  of  disbursement. 

(2)  If  a  condition  that  justifies  a 
deferment  of  repayment  exists  when  the 
loan  is  disbursed,  both  the  deferment 
and  the  accrual  of  interest  commence  on 
that  date.  Repayment  resumes  following 
the  expiration  of  the  post-deferment 
grace  period. 

(b)  Length  of  repayment  period.  In 
general,  a  lender  shall  allow  a  borrower 
at  least  5  years,  but  not  more  than  10 
years,  to  repay  a  loan,  calculated  from 
the  beginning  of  the  repayment  period. 
The  borrower  shall,  however,  fully 
repay  a  loan  within  15  years  after  it  is 
made.  There  are  exceptions,  however,  to 
these  rules: 

(1)  If  the  borrower  receives  an 
authorized  deferment  or  has  been 
granted  forbearance,  as  described  in 

§  683.61(c),  the  periods  of  deferment  or 
forbearance  are  generally  excluded  from 
determinations  of  the  5-,  10-,  and  15-year 
periods.  However,  the  5-,  10-,  and  15- 
year  periods  include  each  post- 
Deferment  grace  period  following  each 
authorized  deferment. 

(2)  If  the  minimum  annual  repayment 
required  in  paragraph  (d)  of  this  section 
would  result  in  complete  repayment  of 
the  loan  in  less  than  5  years,  the 
borrower  is  not  entitled  to  the  full  5-year 
period. 


(c)  Prepayment.  The  borrower  may 
prepay  the  whole  or  any  part  of  a  loan 
at  any  time  without  penalty. 

(d)  Minimum  annual  payment.  (1) 
During  each  year  of  the  repayment 
period,  a  borrower’s  total  payments  to 
all  holders  of  his  or  her  PLUS  loans  and 
GSLP  loans  must  total  at  least  $360  or 
the  unpaid  balance  of  all  loans, 
including  interest,  whichever  amount  is 
less.  There  are,  however,  two  exceptions 
to  this  rule: 

(1)  If  the  borrower  and  the  lender 
agree,  the  amount  paid  may  be  less. 

(ii)  If  the  borrower  and  his  or  her 
spouse  have  separate  PLUS  loans,  or 
one  or  more  PLUS  loans  and  one  or 
more  GSLP  loans,  their  combined  annual 
payment  must  meet  this  requirement. 

(2)  The  provisions  of  subparagraphs 
(l)(i)  and  (ii)  may  not  result  in  an 
extension  of  the  10-  and  15-year 
repayment  period  maximums,  unless 
forbearance  has  been  approved  under 
§  683.61(c). 

(e)  Student  failure  to  enroll  on  at  least 
a  half-time  basis.  If  a  lender  disburses  a 
PLUS  loan  and  later  learns  that  the 
student  on  whose  behalf  the  parent 
borrowed  has  not  been  or  will  not  be 
enrolled  on  at  least  a  half-time  basis  at 
a  participating  school  during  the  period 
for  which  the  loan  was  intended,  the 
lender  shall  notify  the  borrower  that  full 
payment  of  the  loan  is  immediately  due. 
If  the  lender  determines  such  action  is 
necessary  to  prevent  default,  the  lender 
may  allow  the  borrower  to  repay  the 
loan  in  installments.  However,  the 
borrower  is  not  entitled  to  periods  of 
deferment  under  §  683.58. 

(f)  Repayment  schedule.  The 
repayment  schedule  may  provide  for 
substantially  equal  installment 
payments  or  for  installment  payments 
that  increase  in  amount  over  the 
repayment  period.  If  a  graduated 
repayment  schedule  is  established,  it 
may  not  provide  for  any  single 
installment  that  is  more  than  3  times 
greater  than  any  other  installment. 

(g)  Supplemental  repayment 
agreement.  (1)  For  a  loan  made  by  a 
school  lender,  the  lender  and  the 
borrower  may  enter  into  an  agreement 
supplementing  the  regular  repayment 
schedule  under  paragraph  (f)  of  this 
section.  Under  a  supplemental 
repayment  agreement,  the  lender  agrees 
that  the  borrower  is  deemed  to  meet  the 
terms  of  the  regular  repayment  schedule 
as  long  as  the  borrower  makes 
payments  in  accordance  with  a  separate 
schedule.  However,  the  regular  schedule 
must  provide  for  equal  installments. 

(2)  The  purpose  of  a  supplemental 
repayment  agreement  is  to  extend  the 
10-  and  15-year  repayment  period 
maximums  and  to  permit  a  lender  to 
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offer  a  borrower  a  repayment  schedule 
based  on  other  than  equal  or  graduated 
payments.  For  example,  a  supplemental 
repayment  agreement  may  base  the 
amount  of  the  borrower's  payment  on 
the  borrower’s  income. 

(3)  The  agreement  and  separate 
schedule  must  contain  terms  that  the 
Secretary  believes  do  not  unduly  burden 
the  borrower  and  do  not  subject  the 
Secretary  to  undue  liability.  A  lender 
and  borrower  may  not  enter  into  a 
supplemental  repayment  agreement 
unless  the  lender  has  obtained  the 
Secretary’s  prior  approval  of  its  terms. 

(4)  The  borrower  may  not  insist  upon 
the  establishment  of  a  supplemental 
repayment  agreement. 

(5)  A  lender  may  assign  a  loan  subject 
to  a  supplemental  repayment  agreement 
only  if  the  buyer  agrees  to  accept  the 
loan  subject  to  the  terms  of  the 
supplemental  agreement. 

(6)  For  purposes  of  the  special 
allowance,  and  the  determination  of  the 
amount  of  loss  on  an  insurance  claim, 
the  unpaid  principal  balance  of  the  loan 
is  based  on  the  regular  repayment 
agreement. 

(20  U.S.C.  1077. 1078, 1078-2, 1079, 1082.) 

§683.58  Deferment 

(a)  Borrower  eligibility.  (1)  A 
borrower  is  entitled  to  have  periodic 
installment  payments  of  principal 
deferred  during  authorized  periods  imd 
during  the  post-deferment  grace  period 
after  the  completion  of  each  such  period 
or  combination  of  periods.  Except  as 
provided  in  paragraph  (e)(4)  of  ^s 
section,  a  period  of  authorized 
deferment  begins  when  the  condition 
entitling  a  borrower  to  deferment  first 
exists.  Interest  accrues  and  is  payable 
by  the  borrower  during  the  deferment 
and  post-deferment  grace  periods.  The 
borrower  shall  provide  to  the  lender  all 
documentation  required  to  establish 
eligibility  for  a  specific  type  of 
deferment. 

(2)  A  deferment  cannot  be  denied  by  a 
lender  when  the  borrower  meets  the 
eligibility  criteria,  even  though  the 
borrower  may  be  delinquent,  but  not  in 
default,  in  making  required  installment 
payments.  The  120-  or  180-day  period 
required  to  establish  a  default  does  not 
run  during  the  deferment  and  post¬ 
deferment  grace  periods.  When  the  post¬ 
deferment  grace  period  expires,  a 
borrower  resumes  any  delinquent  status 
that  existed  when  the  deferment  period 
began. 

(3)  A  borrower  whose  loan  is  in 
default  is  not  eligible  for  a  deferment 
unless  the  borrower  has  made 
satisfactory  arrangements  with  the 
lender  to  bring  the  account  current. 


(4)  If  both  parents  of  a  student  have 
obtained  a  loan  as  co-makers,  both 
parents  must  be  eligible  for  a  deferment 
in  order  for  payments  of  principal  to  be 
deferred. 

(b)  Authorized  deferments.  Deferment 
is  authorized  during  periods  when  a 
borrower  is  engaged  in  at  least  one  of 
the  following  activities: 

(1) (i)  Full-time  study  at  a  participating 
school,  unless  the  borrower  is^t  a 
national  of  the  United  States  and  is 
pursuing  a  course  of  study  at  a  school 
not  located  in  a  State;  or 

(ii)  Full-time  study  at  a  school  which 
meets  the  definition  of  an  institution  of 
higher  education  or  a  vocational  school 
and  is  operated  by  an  agency  of  the 
Federal  government  (e.g.,  the  service 
academies),  unless  the  borrower  is  not  a 
national  of  the  United  States  and  is 
pursuing  a  course  of  study  at  a  school 
not  located  in  a  State. 

(2)  Study  under  an  eligible  graduate 
fellowship  program,  as  described  in 
paragraph  (c)  of  this  section. 

(3)  Up  to  3  years  of  active  duty  service 
in  the  United  States  Armed  Forces  or  of 
service  as  an  officer  in  the 
Commissioned  Corps  of  the  United 
States  Public  Health  Service. 

(4)  Up  to  3  years  of  volunteer  service 
under  die  Peace  Corps  Act. 

(5)  Up  to  3  years  of  service  as  a  full¬ 
time  volunteer  under  Tide  I  of  the 
Domesdc  Volunteer  Service  Act  of  1973 
(ACTION  programs). 

(6)  Up  to  3  years  of  full-time  volunteer 
service  which  the  Secretary  has 
determined  is  comparable  to  service 
referred  to  in  ptiragraphs  (b)(4)  and 
(b)(5)  of  this  section  for  a  tax-exempt 
organization,  as  described  in  paragraph 
(d)  of  this  section. 

(7)  Conscientiously  seeking  but  unable 
to  find  full-time  employment  in  the 
United  States  over  a  single  period  of  up 
to  twelve  months,  as  described  in 
paragraph  (e)  of  this  section. 

(8)  Purauing  a  course  of  study  imder  a 
rehabilitation  training  program  for 
disabled  individuals,  as  described  in 
paragraph  (f)  of  this  section. 

(9)  Up  to  2  years  of  service  as  an 
intern,  as  described  in  paragraph  (g)  of 
this  section. 

(10)  Up  to  3  years  during  which  the 
borrower  is  temporarily  totally  disabled, 
as  described  in  paragraph  (h)  of  this 
section,  or  during  wMch  the  borrower  is 
unable  to  secure  employment  because 
he  or  she  is  caring  for  a  spouse  who  is 
temporarily  totally  disabled,  as 
described  in  paragraph  (i)  of  this 
section. 

(c)  Graduate  fellowship  deferment  To 
quafify  for  a  deferment  for  study  under  a 
graduate  fellowship  program,  a 
borrower  shall  provide  the  lender  with  a 


statement  fiom  an  official  of  the 
borrower’s  fellowship  program 
certifying  that — 

(1)  The  fellowship  program — 

(1)  Provides  sufficient  financial 
support  to  graduate  feUows  to  allow  for 
full-time  study  for  at  least  six  months; 

(ii)  Requires,  prior  to  the  award  of  that 
financial  support,  a  written  statement 
fiom  each  applicant  which  explains  the 
applicant’s  objectives;  and 

(iii)  Requires  a  graduate  fellow  to 
submit  periodic  reports,  projects,  or 
other  evidence  of  the  graduate  fellow’s 
progress;  and 

(2)  The  borrower — 

(i)  Holds  at  least  a  baccalaureate 
degree  conferred  by  an  institution  of 
hi^er  education; 

(ii)  Is  engaged  in  full-time  study,  that 
may  be  independent  of  an  educational 
or  cultural  institution,  in  an  academic  or 
professional  subject  area  for  which  the 
borrower  has  shown  an  interest  and 
ability:  and 

(iii)  Has  been  recommended  by  an 
institution  of  higher  education  for 
acceptance  into  the  graduate  fellowship 
program. 

(d)  Full-time  volunteer  service  for  a 
tax-exempt  organization  deferment  To 
qualify  for  a  deferment  for  full-time 
volunteer  service  for  a  tax-exempt 
organization  comparable  to  volunteer 
service  in  the  Peace  Corps  or  full-time 
volunteer  service  in  a  program 
administered  by  the  ACTION  agency,  a 
borrower  shall  provide  the  lender  with  a 
statement  fiom  an  official  of  the 
borrower’s  volunteer  program  certifying 
that — 

(1)  The  borrower  serves  in  an 
orgcmization  which  is  exempt  fiom 
taxation  under  Section  S01(c)(3)  of  the 
Internal  Revenue  Code  of  1954; 

(2)  The  borrower  provides  service  to 
low-income  persons  mid  their 
communities  to  assist  them  in 
eliminating  poverty  and  poverty-related 
human  soci^,  and  environmental 
conditions: 

(3)  The  borrower’s  compensation  does 
not  exceed  the  compensation  received 
by  a  full-time  volunteer  in  the  Peace 
Corps  or  in  a  program  administered  by 
the  ACTION  agency.  Compensation 
includes  a  subsistence  {dlowance, 
necessary  travel  expenses  and  stipends; 

(4)  The  borrower,  as  part  of  his  or  her 
duties,  does  not  give  religious 
instruction,  conduct  worship  services, 
engage  in  religious  proselytizing,  or 
engage  in  fundraising  to  support 
religious  activities;  and 

(5)  The  borrower  has  agreed  to  serve 
on  a  full-time  basis  for  a  term  of  at  least 
one  year. 

(e)(1)  Basic  eligibility  for  an 
unemployment  deferment  (i)  For 
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purposes  of  this  section,  full-time 
employment  involves  at  least  30  hours  of 
work  per  week  and  is  expected  to  last  at 
least  3  months. 

(ii)  A  borrower  is  entitled  to  the 
deferment  whether  or  not  he  or  she  has 
been  previously  employed.  If  previously 
employed,  the  borrower  is  entitled  to  a 
deferment  regardless  of  the 
circumstances  under  which  the 
employment  ended. 

(iii)  An  unemployment  deferment  is 
not  justified  if  the  borrower  has  sought 
employment  only  in  kinds  of  positions  or 
at  salary  and  responsibility  levels  for 
which  he  or  she  feels  qualified  by  virtue 
of  education  or  previous  experience. 

(2)  Submission  of  request.  To  receive 
an  unemployment  deferment,  a 
borrower  shall  submit  a  request  for  the 
deferment  in  writing  to  the  holder  of  the 
loan.  To  continue  the  deferment  for 
more  than  6  months,  the  borrower  shall 
submit  a  second  request  by  the  end  of 
that  6-month  period.  Each  request  must 
be  signed  and  dated  and  contain  the 
following; 

(i)  A  statement  from  the  borrower 
describing  his  or  her  conscientious 
search  for  full-time  employment. 

(ii)  The  borrower’s  latest  permanent 
home  address  and,  if  applicable  the 
borrower’s  latest  temporary  address. 

(iii)  Certification  that  the  borrower 
has  registered  with  a  public  or  private 
employment  agency,  if  one  is  accessible, 
specifying  its  name  and  address. 

(iv)  The  borrower’s  agreement  to 
notify  the  lender  promptly  when  he  or 
she  becomes  employed  full-time. 

(3)  Lender's  approval  or  disapproval 
of  request,  (i)  The  lender  must  review 
the  borrower’s  request  and  notify  the 
borrower  of  its  decision  within  one 
month  after  receipt  of  the  request. 

(ii)  The  lender  may  rely  upon  the 
written  statements  provided  by  the 
borrower,  unless  the  lender  has 
information  to  the  contrary. 

(iii)  If  the  lender  is  satisfied  that  the 
borrower  has  conscientiously  searched 
for  full-time  employment  and  otherwise 
meets  the  requirements  for  an 
unemployment  deferment,  the  lender 
shall  approve  the  request. 

(iv)  If  the  borrower’s  request  does  not 
justify  an  unemployment  deferment,  the 
lender  may  grant  the  borrower 
forbearance  if  authorized  under  §  683.61. 

(4)  When  the  unemployment 
deferment  begins.  An  unemployment 
deferment  begins — 

(i)  On  the  date  that  the  lender 
approves  the  request;  or 

(ii)  On  a  date  not  in  excess  of  60  days 
prior  to  the  lender’s  approval  if  the 
unemployment  existed  at  the  earlier 
date. 


(5)  When  the  unemployment 
deferment  ends.  An  unemployment 
deferment  ends  on  the  earliest  of — 

(i)  The  date  the  lender  learns  that  the 
borrower  has  become  employed  full¬ 
time; 

(ii)  One  month  after  the  date  when  a 
certification  of  imemployment  deferment 
eligibility  is  due  from  the  borrower  but 
has  not  been  received;  or 

(iii)  12  months  after  the 
commencement  of  the  deferment  period. 

(f)  Rehabilitation  training  program 
deferment.  (1)  To  qualify  for  this 
deferment — 

(1)  The  borrower  must  either  be 
receiving  or  be  scheduled  to  receive 
services  under  a  program  designed  to 
rehabilitate  disabled  individuals;  and 

(ii)  The  borrower’s  rehabilitation 
program  must  meet  the  Secretary’s 
criteria  for  approval. 

(2)  Criteria  for  the  Secretary’s 
approval  of  rehabilitation  training 
programs.  The  Secretary  approves  a 
rehabilitation  training  program  if  the 
organization  providing  rehabilitation 
services  to  the  borrower — 

(i)  Is  licensed,  approved,  certified  or 
otherwise  recognized  as  providing 
rehabilitation  training  to  disabled 
individuals  by  any  of  the  following 
agencies — 

(A)  A  State  vocational  rehabilitation 
agency; 

(B)  A  State  agency  for  drug  abuse 
treatment; 

(C)  A  State  agency  for  mental  health 
services; 

(D)  A  State  agency  for  alcohol  abuse 
treatment;  or 

(E)  The  Veterans  Administration;  and 

(ii)  Provides  or  has  agreed  to  provide 
that  borrower  with  services  for  his  or 
her  rehabilitation  under  a  rehabilitation 
plan  that  is — 

(A)  Written; 

(B)  Individualized  to  meet  the 
borrower’s  needs; 

(C)  Specific  as  to  the  date  on  which 
the  services  to  the  borrower  are 
expected  to  end;  and 

(D)  Structured  in  a  way  that  requires  a 
substantial  commitment  by  the  borrower 
to  his  or  her  rehabilitation.  The 
Secretary  considers  a  substantial 
commitment  by  the  borrower  to  be  a 
commitment  of  time  or  effort  that  would 
normally  prevent  an  individual  from 
engaging  in  full-time  employment  either 
because  of  the  number  of  hours  that  he 
or  she  must  devote  to  rehabilitation  or 
because  of  the  nature  of  his  or  her 
rehabilitation.  For  the  purpose  of  this 
paragraph,  full-time  employment 
involves  at  least  30  hours  of  work  per 
week. 

(3)  Qualification  for  a  rehabilitation 
training  program  deferment,  (i)  To 


obtain  a  rehabilitation  training 
deferment,  a  borrower  shall  provide  the 
lender  with  evidence  that  he  or  she 
qualifies  for  the  deferment,  in  a  form 
approved  by  the  Secretary.  The 
evidence  must  include — 

(A)  The  statement  of  the  provider  of 
the  rehabilitation  services  certifying  that 
the  borrower  either  is  receiving  or  is 
scheduled  to  receive  rehabilitation 
training  services  from  the  provider;  and 

(B)  A  statement  from  an  agency 
descirbed  in  paragraph  (e)(2)(i)  of  this 
section  certifying  that  the  provider  from 
which  the  borrower  is  receiving  services 
or  is  scheduled  to  receive  services  meets 
the  requirements  of  paragraph  (e)(2)  of 
this  section  with  respect  to  that 
borrower. 

(ii)  On  receipt  of  the  properly 
completed  request,  the  lender  shall  grant 
the  borrower  a  deferment. 

(4)  When  the  rehabilitation  training 
program  deferment  begins.  The 
rehabilitation  training  deferment 
begins — 

(i)  In  the  case  of  a  borrower  who  is 
actually  receiving  rehabilitation  services 
under  an  approved  program,  on  the  date 
specified  in  the  borrower’s 
rehabilitation  plan  as  the  beginning  date 
for  his  or  her  receipt  of  services  through 
that  program,  but  no  earlier  than 
November  1, 1978;  or 

(ii)  In  the  case  of  a  borrower  who  is 
requesting  deferment  based  on  being 
scheduled  to  receive  rehabilitation 
services  under  an  approved  program,  on 
the  date  that  the  borrower  provides  the 
lender  with  a  properly  completed 
request. 

(5)  When  the  rehabilitation  training 
program  deferment  ends.  Unless  the 
borrower  re-establishes  his  or  her 
eligibility  to  continue  a  deferment  by 
repeating  the  request  procedure 
described  in  paragraph  (f)(3)  of  this 
section,  the  rehabilitation  training 
program  deferment  ends  on  the  earliest 
of  the  following  dates; 

(i)  In  the  case  of  a  borrower  who  was 
granted  deferment  based  on  being 
scheduled  to  receive  rehabilitation 
services  under  an  approved  program, 
the  date  the  borrower  informs  the  lender 
that  he  or  she  no  longer  plans  to  receive 
rehabilitation  services;  or 

(ii)  In  the  case  of  a  borrower  who  was 
granted  deferment  based  on  being 
scheduled  to  receive  rehabilitation 
services  under  an  approved  program, 
the  date  three  months  from  the  date  the 
borrower  submitted  a  request  for  a 
rehabilitation  deferment;  or 

(iii)  The  date  the  borrower  ceases 
rehabilitation  training;  or 

(iv)  The  date  specified  in  the 
borrower’s  rehabilitation  plan  as  the 
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date  on  which  rehabilitation  services  to 
the  borrower  are  anticipated  to  end;  or 

(v)  The  date  twelve  months  from  the 
date  the  borrower  begins  receiving 
services. 

(g)  Internship  deferment.  To  qualify 
for  an  intership  deferment,  a  borrower 
shall  provide  the  lender  with  evidence 
that  he  or  she  is  serving  in  an  eligible 
internship,  after  obtaining  a 
baccalaureate  or  professional  degree, 
which  the  Secretary  has  determined  is 
required  to  receive  professional 
recognition  required  to  begin 
professional  practice  or  service.  The 
Secretary  has  determined  that  medical 
residency  is  an  example  of  such  an 
internship. 

(h)  Borrower's  temporary  total 
disability  deferment.  (1)  To  qualify  for 
this  deferment  the  borrower  shall  give 
the  lender  an  affidavit  of  a  qualified 
physician  stating  that  the  borrower  is 
temporarily  totally  disabled. 

(2)  For  purposes  of  this  section,  a 
borrower  who  is  “temporarily  totally 
disabled”  is  one  who,  by  reason  of 
injury  of  illness,  cannot  be  expected  to 
be  able  to  attend  school  or  to  be 
gainfully  employed  during  an  extended 
period  of  time  needed  to  recover  from 
such  an  injury  or  illness. 

(i)  Deferment  for  a  borrower  whose 
spouse  is  temporarily  totally  disabled. 

In  order  to  qualify  for  this  deferment  the 
borrower  shall  give  the  lender — 

(1)  An  affidavit  of  a  qualified 
physician  stating  that  the  borrower’s 
spouse  is  temporarily  totally  disabled. 
For  purposes  of  this  section  a  spouse 
who  is  “temporarily  totally  disabled”  is 
one  who,  by  reason  of  injury  or  illness, 
cannot  be  expected  to  be  gainfully 
employed  during  an  extended  period  of 
time  needed  to  recover  from  such  injury 
or  illness  and  who  during  that  period 
requires  continuous  nursing  or  other 
similar  services;  and 

(2)  A  statement  from  the  borrower 
certifying  that  he  or  she  is  unable  to 
secure  employment  because  he  or  she  is 
providing  this  care. 

(20  U.S.C.  1077, 1078, 1082, 1085;  42  U.S.C. 
5055(e)) 

§  683.59  Due  diligence  in  making  and 
disbursing  a  loan. 

(a)  General.  (1)  The  loan-making 
process  includes  the  processing  of 
necessary  forms,  the  approval  of  a 
borrower  for  a  loan,  the  determination 
of  the  loan  amount,  the  explanation  to  a 
borrower  of  the  borrower’s 
responsibilities  under  the  loan,  the 
completion  by  the  borrower  of  the 
promissory  note,  and  the  disbursement 
of  the  loan  proceeds. 

(2)  Except  as  may  be  authorized  by 
the  Secretary,  a  lender  may  not  delegate 


its  loan-making  functions  except  to  a 
school  with  whom  the  lender  has  an 
origination  relationship.  If  an  origination 
relationship  exists,  the  lender  may  rely 
in  good  faith  upon  statements  of  the 
borrower  and  the  student  contained  in 
the  loan  application,  but  may  not  rely 
upon  statements  made  by  the  school  in 
the  application.  A  non-school  lender 
which  does  not  have  an  origination 
relationship  with  a  school  may  rely  in 
good  faith  upon  statements  of  the 
borrower,  the  student  and  the  school 
which  are  contained  in  the  application. 

A  school  lender  may  rely  in  good  faith 
upon  statements  made  by  the  borrower 
and  the  student  in  the  loan  application. 

(b)  Processing  of  forms.  Before  making 
a  loan,  a  lender  must,  subject  to 
paragraph  (a)(2)  of  this  section, 
determine  Aat  all  required  forms  have 
been  accurately  completed  by  the 
borrower,  the  student,  the  school,  and 
the  lender.  A  lender  must  not  ask  the 
borrower  to  sign  any  form  before  all 
information  requested  of  the  borrower 
on  that  form  has  been  supplied. 

(c)  Approval  of  borrower  and 
determination  of  loan  amount.  (1)  A 
lender  may  make  a  loan  only  to  an 
eligible  parent  who  is  borrowing  on 
behalf  of  an  eligible  student.  To  the 
extent  authorized  in  paragraph  (a)(2), 
the  lender  may  make  this  determination 
based  on  the  information  provided  by 
the  school,  the  borrower,  and  the 
student  on  the  application  form. 

(2)  In  determining  the  amoimt  of  the 
loan  to  be  made,  within  the  limitations 
of  §  683.55,  the  lender  should  review  the 
data  on  the  student’s  cost  of  attendance 
and  estimated  financial  assistance 
which  is  provided  on  the  application 
form.  In  no  case  may  the  loan  amount 
exceed  the  student’s  estimated  cost  of 
attendance  for  the  academic  period  for 
which  the  loan  is  intended  less 
estimated  financial  assistance. 

(d)  Borrower  interview.  (1)  Before 
making  an  initial  loan  to  a  parent,  a 
lender  should  meet  personally  with  the 
parent  in  order  to  ensure  that  the  parent 
understands  his  or  her  rights  and 
responsibilities  under  the  loan. 

(2)  In  particular,  the  lender  should 
explain  that  the  loan  funds  may  be 
applied  only  toward  educational 
expenses  of  the  student  listed  on  the 
application. 

(e)  Establishing  repayment  terms. 
When  establishing  repayment  terms,  the 
lender  should  take  into  consideration 
the  financial  obligations  and  the  current 
and  potential  income  of  the  borrower. 
The  lender  should  design  a  repyament 
schedule  that  retires  the  loan  obligation, 
as  soon  as  possible,  as  permitted  under 
§  683.57(b),  without  leading  to  default 


caused  by  the  borrower’s  inability  to 
make  payments. 

(f)  Providing  loan  information.  By  no 
later  than  when  the  note  is  signed,  the 
lender  shall  provide  the  borrower  with 
information  including  the  repayment 
schedule  concerning  his  or  her  rights 
and  responsibilities  imder  the  loan,  as 
set  forth  in  §  683.16 

(g)  Promissory  note.  (1)  The  lender 
shall  obtain  fi'om  the  borrower  an 
executed  promissory  note  for  each  loan 
as  proof  of  the  borrower’s  indebtedness. 

(2)  The  Secretary  periodically  makes 
an  approved  promissory  note  form 
available  to  Federal  PLUS  lenders.  A 
lender  may  not  add  any  clauses  to,  or 
modify  any  of  the  provisions  of,  the 
most  current  promissiory  note  provided 
by  the  Secretary  without  the  Secretary’s 
prior  approval. 

(3)  The  lender  must  give  the  borrower 
a  copy  of  each  executed  note. 

(4)  The  lender  shall  retain  the  original 
promissory  note  until  the  loan  is  paid  in 
full.  Within  30  days  of  the  date  the  loan 
has  been  paid  in  full,  the  lender  shall 
give  the  borrower  the  original 
promissory  note. 

(h)  Security,  endorsement  and  co¬ 
makers.  (1)  A  Federal  PLUS  loan  must 
be  made  without  security. 

(2)  A  Federal  PLUS  loan  must  be 
made  without  endorsement  or  other 
secondary  liability  on  the  note. 

(3)  A  Federal  PLUS  loan  may  be  made 
to  two  eligible  parents  who  agree  to  be 
jointly  liable  for  repayment  of  the  loan 
as  co-makers. 

(i)  Loan  disbursement  (1)  A  lender 
may  not  disburse  a  loan  prior  to  the 
issuance  of  the  insurance  commitment 
by  the  Secretary.  The  lender  shall 
disburse  loan  funds  by  means  of  a  check 
payable  only  to  the  borrower.  The  check 
must  require  the  personal  endorsement 
of  the  borrower.  Deposit  of  the  check  by 
the  borrower  in  his  or  her  account  at  a 
bank  or  other  financial  institution 
constitutes  endorsement  for  purposes  of 
this  paragraph. 

(i)  The  lender  shall  disburse  the  loan 
check  directly  to  the  borrower,  either  in 
person  or  by  mail.  The  lender  may  not 
disburse  the  check  to  the  borrower 
earlier  than  is  reasonably  necessary  to 
meet  the  student’s  cost  of  attendance  for 
the  period  for  which  the  loan  is  made 
and  in  no  case,  without  the  Secretary’s 
approval,  earlier  than  30  days  prior  to 
the  date  on  which  the  student  is 
scheduled  to  enroll. 

(ii)  Within  30  days  following  the  date 
of  the  disbursement  of  a  loan  to  a 
borrower,  the  lender  shall  provide  the 
following  information  to  the  school  that 
the  student  is  attending: 

(A)  The  name  of  the  student  on  whose 
behalf  the  loan  was  made: 
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(B)  The  name  of  the  borrower;  and 

(C)  The  amount  of  the  loan  disbursed 
and  the  fact  that  it  is  a  Federal  PLUS 
loan. 

(2)  Neither  a  lender  nor  a  school  may 
obtain  a  borrower’s  power  of  attorney 
or  other  authorization  to  endorse  a 
disbursement  check  on  behalf  of  a 
borrower.  The  borrower  shall  personally 
endorse  the  check  and  may  not 
authorize  anyone  else  to  endorse  it  on 
his  or  her  behalf. 

(3)  For  purposes  of  the  Federal  PLUS 
program,  a  check  is  a  draft  drawn  on  a 
bank  and  payable  on  demand. 

(4)  Late  disbursements,  (i)  Under 
certain  circumstances  a  lender,  with  the 
prior  approval  of  the  Secretary,  may 
disburse  a  Federal  PLUS  loan  after  the 
student  on  whose  behalf  it  is  being 
made  has  ceased  to  be  enrolled  on  at 
least  a  half-time  basis  or  after  the 
expiration  date  of  the  insurance 
conunitment. 

(ii)  The  Secretary  will  approve  a 
lender’s  request  to  make  a  disbursement 
under  these  circumstances  only  if 
satisfied  that  the  loan  proceeds  will  be 
used  for  the  student’s  cost  of  attendance 
for  the  period  of  enrollment  for  which 
the  loan  was  intended. 

(iii)  If  the  lender,  after  receiving  the 
Secretary’s  prior  approval,  makes  a  late 
disbursement,  the  lender  shall  give 
notice  of  that  approval  to  the  school  at 
the  time  it  sends  the  loan  check  to  the 
school. 

(20  U.S.C.  1077, 1078-2, 1080, 1082, 1083, 1085) 

§  683.60  Due  diligence  in  collecting  a  loan. 

(a)  General.  (1)  A  lender  must 
exercise  due  diligence  in  the  collection 
of  a  Federal  PLUS  loan.  In  order  to 
exercise  due  diligence,  a  lender,  exept 
as  provided  in  subparagraph  (2)  of  this 
paragraph,  shall  implement  the 
following  procedures  when  a  borrower 
fails  to  honor  his  or  her  payment 
obligation.  If  two  parents  are  liable  for 
repayment  of  a  loan  as  co-makers,  the 
lender  shall  follow  these  procedures 
with  respect  to  both  parents. 

(2)  A  lender  shall  respond  on  a  timely 
basis  to  written  inquiries  and  other 
communications  from  a  borrower. 

(3)  Paragraphs  (b)  through  (f)  of  this 
section  shall  not  apply — 

(i)  After  it  has  been  determined,  or 
while  a  lender  is  seeking  to  have  a 
determination  made,  that  a  borrower 
has  died,  become  totally  and 
permanently  disabled,  or  has  filed  a 
bankruptcy  petition  as  set  forth  in 

§  683.63;  or 

(ii)  After  it  has  been  determined  that 
any  of  the  conditions  for  Hling  a  default 
claim  without  previous  collection  efforts 
exist,  as  set  forth  in  §§  683.64  and 
683.66(e). 


(b)  Initial  delinquency.  When  a 
borrower  is  delinquent  in  making  a 
payment,  the  lender  shall  remind  the 
borrower  within  15  working  days  of  the 
date  the  payment  was  due  by  means  of 
a  letter,  notice,  telephone  call,  or 
personal  contact.  If  payments  do  not 
begin  or  resume,  the  lender  must 
attempt  to  contact  the  borrower  at  least 
3  more  times  at  regular  intervals  during 
the  rest  of  the  4-month  period  that 
started  on  the  due  date  of  the  delinquent 
payment.  These  contacts  should  become 
progressively  more  forceful  in  tone. 

(c)  Skip-tracing  assistance.  Whenever 
a  lender  does  not  know  the  borrower’s 
current  address,  the  lender  shall  attempt 
to  locate  the  borrower  through  normal 
commercial  collection  techniques, 
including  contacting  any  other 
individuals  named  on  the  borrower’s 
loan  application.  If  these  efforts  are 
unsuccessful,  the  lender  shall  attempt  to 
learn  the  borrower’s  current  address 
through  use  of  the  Department  of 
Education’s  skip-tracing  assistance.  The 
Secretary  does  not  pay  insurance  on  a 
default  claim  if  the  lender  did  not  know 
the  borrower’s  address  but  failed  to 
request  this  skip-tracing  assistance.  If 
the  lender  obtains  knowledge  of  the 
borrower’s  address  prior  to  filing  a 
default  claim,  the  lender  must  attempt  to 
contact  the  borrower. 

(d)  Pre-claim  assistance.  When  a 
borrower  is  60  days  delinquent  in 
making  payment,  the  lender  must 
request  pre-claim  assistance  from  the 
Department  of  Education.  This  pre-claim 
assistance  consists  of  a  series  of  letters 
being  sent  to  the  borrower,  urging  the 
borrower  to  contact  the  lender  and 
begin  or  resiune  payments.  The 
Secretary  does  not  pay  insurance  on  a 
default  claim  if  the  lender  failed  to 
request  this  pre-claim  assistance. 

(e)  Final  demand  letter.  A  lender  must 
send  a  final  demand  letter  to  the 
borrower  at  least  30  days  before  the 
lender  files  a  default  claim.  ’The  lender 
must  allow  the  borrower  at  least  30  days 
to  respond  to  the  final  demand  letter. 
However,  a  lender  need  not  send  a  final 
demand  letter  to  a  borrower  whose 
address  is  unknown. 

(f)  Litigation.  (1)  If  the  borrower’s  loan 
is  in  default  and  the  lender  determines 
that  the  borrower  has  the  ability  to 
repay  the  loan,  the  lender  may  bring  suit 
against  the  borrower  to  recover  the 
amount  of  the  unpaid  principal  and 
interest  together  with  reasonable 
attorney’s  fees.  Prior  to  bringing  suit  the 
lender  shall — 

(i)  Obtain  the  Secretary’s  approval.  A 
lender  may  seek  the  Secretary’s 
approval  to  bring  suit  in  anticipation 
that  the  lender’s  collection  efforts  will 
be  unsuccessful.  The  Secretary  will 


normally  approve  a  lender’s  request  to 
bring  suit  if  the  Secretary  is  satisfied 
that  the  borrower  has  the  ability  to 
repay  the  loan  and  that  the  collection 
efforts  required  by  this  section  have 
been,  or  will  be,  made  prior  to  the 
lender’s  bringing  suit: 

(ii)  Notify  die  borrower  that  the 
Secretary’s  approval  to  bring  suit  has 
been  obtained,  and  that  suit  will  be 
brought  unless  the  borrower  cures  the 
defeat;  and 

(iii)  Indicate  to  the  borrower  that  the 
lender  will  seek  a  judgment  under  which 
the  borrower  will  be  legally  liable  for 
payment  of  reasonable  attorney’s  fees 
and  court  costs  in  addition  to  the  unpaid 
principal  and  interest.  The  lender  shall 
mail  the  notice  to  the  borrower  by 
certified  mail,  return  receipt  requested. 

(2)  The  lender  may  bring  suit  if  the 
borrower  does  not  meet  the  terms  of  the 
lender’s  demand  for  payment  within  10 
days  following  the  date  of  delivery  of 
the  notice  to  the  borrower  indicated  on 
the  receipt. 

(3)  A  lender  may  first  apply  the 
proceeds  of  any  judgment  against  its 
reasonable  attorney’s  fees  and  court 
costs,  whether  or  not  the  judgment 
provides  for  these  fees  and  costs. 

(20  U.S.C.  1078-2, 1080, 1082, 1085] 

§  683.61  Forbearance. 

(a)  General.  (1)  The  Secretary 
encourages  a  lender  under  the  Federal 
PLUS  program  to  grant  forbearance  for 
the  benefit  of  a  borrower  in  order  to 
prevent  a  borrower  from  defaulting  on 
his  or  her  payment  obligations. 
“Forbearance”  means  permitting  the 
temporary  cessation  of  payments, 
allowing  an  extension  of  time  for 
making  payments,  or  accepting  smaller 
payments  than  were  previously 
scheduled. 

(2)  A  lender  may  grant  forbearance 
under  paragraph  (b)  or  (c)  whenever 
poor  health  or  other  personal  problems 
affect  the  ability  of  the  borrower  to 
make  scheduled  payments.  If  two 
parents  are  liable  for  repayment  of  a 
loan  as  co-makers,  the  lender  shall  grant 
forbearance  only  when  the  ability  of 
both  parents  to  make  scheduled 
payments  in  adversely  affected. 

(3)  If  payments  of  interest  are 
forborne  they  may  be  added  to  the 
principal  amount  of  the  loan  obligation 
on  the  date  that  repayment  resumes  or 
at  the  end  of  the  period  of  forbearance. 

(b)  Basic  repayment  terms.  A  lender 
may  grant  forbearance  on  terms  that  are 
consistent  with  the  minimum  annual 
payment  requirement  and  the  10-  and 
15-year  limitations  on  length  of 
repayment  if  the  lender  and  the 
borrower  agree  in  writing  to  the  new 
terms. 
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(c)  Inconsistent  repayment  terms.  A 
lender  may  also  grant  forbearance  for  a 
period  of  up  to  one  year  at  a  time  on 
terms  that  are  inconsistent  with  the 
minimum  aimual  repayment  requirement 
and  the  10-  and  15-year  limitations  on 
length  of  repayment  if  the  lender 
complies  with  these  requirements: 

(1  j  The  lender  must  reasonably 
believe  that  the  borrower  intends  to 
repay  the  loan  but  is  currently  unable  to 
make  payments  in  accordance  with  the 
terms  of  the  loan  note.  The  lender  shall 
state  the  basis  for  its  belief  in  writing 
and  maintain  that  statement  in  its  loan 
file  on  that  borrower. 

(2)  Both  the  borrower  and  an 
authorized  official  of  the  lender  shall 
sign  a  written  agreement  of  forbearance. 

(3)  If  the  agreement  between  the 
borrower  and  lender  provides  for 
postponement  of  all  payments,  the 
lender  shall  contact  the  borrower  at 
least  every  3  months  during  the  period 
of  forbearance  in  order  to  remind  the 
borrower  of  the  outstanding  obligation 
to  repay. 

(20  U.S.C.  1078-2, 1080, 1082) 

§  683.62  Assignment  of  a  loan. 

(a)  General.  A  Federal  PLUS  note  may 
be  assigned  except  to  another  eligible 
lender.  In  this  section  “seller”  means 
any  kind  of  assignor,  “buyer”  means  any 
kind  of  assignee,  and  “assignment” 
means  any  kind  of  transfer,  including 
assignment  as  security. 

(b)  Procedure.  (1)  A  Federal  PLUS 
note  assigned  fi'om  one  lender  to 
another  must  be  subject  to  a  blanket 
endorsement  together  with  other  Federal 
PLUS  notes  being  assigned  or  must 
individually  bear  effective  words  of 
assignment.  Either  the  blanket 
endorsement  or  the  note  must  be  signed 
and  dated  by  an  authorized  official  of 
the  seller. 

(2)  The  buyer  must — 

(i)  Notify  tile  Secretary  of  the 
assignment  if  the  right  to  receive  special 
allowance  has  been  assigned;  and 

(ii)  Ensure  that  borrower  is  notified 
promptly  if  the  assignment  results  in  the 
borrower  being  required  to  make 
installment  payments,  or  direct  other 
matters  connected  with  the  loan,  to  a 
party  other  than  the  party  whom  the 
borrower  dealt  with  before  the 
assignment.  The  buyer  must  include  in 
the  notice  to  the  borrower  a  clear 
statement  of  all  the  borrower’s  rights 
and  responsibilities  which  arise  from  the 
assignment  of  the  loan,  including  a 
statement  regarding  the  consequences  of 
making  payments  to  the  seller  or  any 
prior  holder  of  the  loan,  subsequent  to 
receipt  of  the  notice. 

(c) (1)  Risks  assumed  by  the  buyer. 
Upon  acquiring  a  Federal  PLUS  note,  a 


new  holder  assumes  responsibility  for 
the  consequences  of  any  previous 
violation  of  applicable  statutes  or 
regulations  or  the  terms  of  the  note. 
Federal  PLUS  note  is  not  a  negotiable 
instrument,  and  a  subsequent  holder  is 
not  a  holder  in  due  course.  If  the 
borrower  has  a  valid  legal  defense  that 
could  be  asserted  against  the  original 
holder,  the  borrower  can  also  assert  the 
defense  against  the  new  holder.  If  the 
new  holder  files  a  default  claim  on  a 
loan,  the  Secretary  denies  the  default 
claim  if  there  was  a  legal  defect 
affecting  the  initial  validity  or 
insurability  of  the  loan  and  to  the  extent 
of  the  borrower’s  legal  defenses. 
Furthermore,  when  a  new  holder  files  a 
claim  on  a  Federal  PLUS  loan,  it  must 
provide  the  Secretary  with  the  same 
documentation  that  would  have  been 
required  of  the  original  lender. 

(2)  Special  additional  rules  for 
assignment  of  loans  made  or  originated 
by  a  school,  "rhe  buyer  shall  not  be 
entitled  to  rely  upon  the  statements 
provided  by  a  school  in  the  making  or 
origination  of  a  loan  by  the  school.  In 
addition,  the  Secretary  considers  any 
unpaid  tuition  refund  that  was  due  to 
the  student  under  §  683.87  before  the 
assignment  from  a  school  that  made  or 
originated  the  loan  as  having  been  paid 
to  the  subsequent  holder  on  the 
borrower’s  behalf. 

(d)  The  Secretary’s  approval.  (1)  The 
approval  of  the  Secretary  is  required 
prior  to  the  assignment  of  a  note  to  any 
eligible  lender  which  has  not  entered 
into  a  Federal  PLUS  insurance  contract 
with  the  Secretary.  The  Secretary 
approves  such  an  assignment  oitiy  if  the 
Secretary  is  satisfied  that  one  of  the 
parties  to  the  assigiunent  will  comply 
with  all  the  requirements  applicable  to 
lenders  under  the  PLUS  program 
regulations. 

(2)  Any  arrangement  where  the  loan  is 
assigned  to  an  eligible  lender  that  would 
hold  the  loan  in  trust  must  receive  the 
Secretary’s  prior  approval.  A  lender  that 
holds  a  loan  as  a  trustee  assumes 
responsibility  for  complying  with  all 
applicable  statutory  and  regulatory 
requirements  imposed  on  a  holder  of  a 
loan. 

(e)  Warranty.  (1)  Nothing  in  this 
section  precludes  the  buyer  of  a  Federal 
PLUS  loan  from  obtaining  a  warranty 
from  the  seller  covering  certain  future 
reductions  by  the  Secretary  in 
computing  the  amount  of  insurable  loss, 
if  any,  on  a  claim  filed  on  the  loan. 

(2)  The  warranty  may  only  cover 
reductions  which  are  attributable  to  an 
act  or  failure  to  act  of  the  seller  or  other 
previous  holder. 


(3)  The  warranty  may  not  cover 
matters  that  the  buyer  is  responsible  for 
under  the  PLUS  program  regulations. 

(20  U.S.C.  1078-2, 1079, 1080, 1082) 

§  683.63  Death,  disability,  and  bankruptcy. 

(a)  Death.  (1)  If  a  borrower  dies,  the 
borrower’s  obligation  to  make  any 
further  payments  of  principal  and 
interest  on  a  Federal  PLUS  loan  is 
cancelled.  However,  if  the  loan  was 
obtained  by  two  parents  as  co-makers, 
and  only  one  of  the  borrowers  dies,  the 
surviving  borrower  remains  obligated  to 
repay  the  loan  and  the  loan  is  not 
eligible  for  cancellation. 

(2)  The  lender  may  not  attempt  to 
collect  on  the  loan  from  the  borrower’s 
estate. 

(3)  The  lender  may  make  a 
determination  that  the  borrower  has 
died  on  the  basis  of  a  death  certificate 
or  other  proof  of  death  which  is 
acceptable  imder  applicable  State  law. 

If  a  death  certificate  or  other  acceptable 
proof  of  death  is  not  available,  the 
borrower’s  obligation  on  the  loan  is 
cancelled  only  upon  a  determination  by 
the  Secretary  on  the  basis  of  other 
evidence  that  the  Secretary  finds 
conclusive. 

(4)  The  lender  shall  return  to  the 
sender  any  payments  received  fi'om  the 
estate  of  the  borrower  or  paid  on  behalf 
of  the  borrower  after  the  date  of  death. 

(b)  Disability.  (1)  If  the  lender 
determines  that  a  borrower  is  totally 
and  permanently  disabled,  the 
borrower’s  obligation  to  make  any 
further  payments  of  principal  and 
interest  on  a  Federal  PLUS  loan  is 
cancelled.  However,  if  the  loan  was 
obtained  by  two  parents  as  co-makers, 
and  only  one  of  the  borrowers  becomes 
totally  and  permanently  disabled,  the 
other  borrower  remains  obligated  to 
repay  the  loan  and  the  loan  is  not 
eligible  for  cancellation.  A  borrower  is 
not  considered  totally  and  permanently 
disabled  on  the  basis  of  a  condition  that 
existed  prior  to  his  or  her  loan 
application  unless  the  borrower’s 
condition  has  substantially  deteriorated 
since  he  or  she  submitted  the  loan 
application. 

(2)  After  being  notified  by  the 
borrower  or  the  borrower’s 
representative  that  the  borrower  claims 
to  be  totally  and  permanently  disabled, 
the  lender  may  not  attempt  to  collect  on 
the  loan  from  the  borrower.  The  lender 
shall  promptly  request  that  the  borrower 
or  his  or  her  representative  obtain  a 
certification  from  a  physician  who  is  a 
doctor  of  medicine  or  osteopathy  and 
legally  authorized  to  practice,  on  a  form 
provided  by  the  Secretary,  that  the 
borrower  is  totally  and  permanently 
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disabled.  If  the  form  is  not  submitted  to 
the  lender  within  60  days  of  the  date  the 
lender  requested  it,  the  lender  may 
resume  collection  unless  the  physician 
has  notified  the  lender  that  a  longer 
period  of  time  is  required  to  make  the 
determination. 

(3)  If  the  lender  receives  a 
certification  from  a  physician,  as 
described  in  paragraph  (b)(2),  that  the 
borrower  is  totally  and  permanently 
disabled,  the  lender  must  return  to  the 
borrower  any  payments  that  it  may  have 
received  from  or  on  behalf  of  the 
borrower  after  being  notified  that  the 
borrower  claims  to  be  totally  and 
permanently  disabled. 

(c)  Bankruptcy.  (1)  If  a  borrower  has 
filed  a  bankniptcy  petition,  the 
Secretary  will  assume  the  borrower’s 
liability  for  unpaid  principal  and 
interest.  However,  if  the  loan  was 
obtained  by  two  parents  as  co-makers 
and  only  one  of  the  borrowers  has  filed 
a  bankruptcy  petition,  the  other 
borrower  remains  obligated  to  repay  the 
loan  and  the  Secretary  does  not  assume 
liability  for  unpaid  principal  and 
interest. 

(2)  Once  a  lender  determines  that  a 
borrower  has  filed  a  bankruptcy 
petition,  the  lender  may  not  attempt  to 
collect  on  the  loan  and  must  file  a 
bankruptcy  claim  with  the  Secretary. 

(3)  The  lender  may  determine  that  a 
borrower  has  filed  a  bankruptcy  petition 
upon  receipt  of  notice  of  the  first 
meeting  of  creditors  from  the 
bankruptcy  court. 

(4)  If  the  loan  obligation  is  not 
discharged  in  bankruptcy,  the  Secretary 
shall  treat  the  claim  as  a  default  claim. 
The  lender  shall  not  be  required  to 
repurchase  the  loan 

(20  U.S.C.  1078-2, 1082, 1087) 

§  638.64  Cessation  of  lender  collection 
activity  In  certain  cases. 

(a)  A  lender  shall  cease  collection 
activity  on  a  Federal  PLUS  loan,  and  file 
a  default  claim  with  the  Secretary 
within  60  days  after  the  lender 
determines  that  any  of  the  following 
conditions  exist,  whether  or  not  the 
borrower  is  eligible  for  deferment: 

(1)  The  school  in  which  the  student  on 
whose  behalf  the  loan  was  made  was 
enrolled  terminated  its  teaching 
activities  involving  that  student  during 
the  academic  period  covered  by  the 
loan. 

(2)  The  Secretary — 

(i)  Has  instituted  an  action  to  limit, 
suspend,  or  terminate  the  eligibility  of 
the  school  in  which  the  student,  on 
whose  behalf  the  loan  was  made,  was 
enrolled  for  the  academic  period 
covered  by  the  loan,  or  the  eligibility  of 
any  lender  that  has  held  the  loan;  and 


(ii)  Has  directed  that  a  claim  be  filed 
on  the  loan. 

(3)(i)  A  school  or  a  lender  is  the 
subject  of  a  lawsuit  or  Federal 
administrative  proceeding  and  the 
Secretary  determines  that  the 
proceeding  involves  allegations  that,  if 
proven,  would  entitle  the  borrower  to 
refuse  to  repay  all  or  a  portion  of  the 
loan,  or  to  obtain  a  jud^ent  to  recover 
payments  made  on  the  loan,  or  would 
entitle  the  student  on  whose  behalf  the 
loan  was  made  to  take  such  action  if  the 
loan  had  been  made  to  the  student;  and 

(ii)  The  Secretary  has  directed  that  a 
claim  be  filed  on  the  loan. 

(b) (1)  If  the  Secretary  finds  that  a 
determination  made  by  a  lender  under 
this  section  is  correct,  the  Secretary 
pays  the  default  claim  as  otherwise 
provided  for  under  these  regulations. 

(2)  If  the  Secretary  finds  that  the 
lender’s  determination  is  not  correct,  the 
Secretary  refuses  payment  and  the 
lender  shall  resume  normal  collection 
activity  on  the  loan. 

(c)  A  lender  may  not,  as  a  result  of  a 
default  claim  filed  with  the  Secretary 
under  this  section,  make  a  report  to  any 
credit  bureau  or  other  third  party 
concerning  the  borrower’s  failure  to 
repay  his  or  her  loan. 

(20  U.S.C.  1078-2, 1080, 1082) 

§  638.65  Procedures  for  filing  dalms. 

(a) (1)  A  lender  may  file  an  insurance 
claim  for  any  of  the  following  reasons: 

(1)  The  loan  is  in  default.  A  loan  is  not 
in  default  until  the  120-day  or,  if 
applicable,  the  180-day  period, 
described  in  the  definition  of  “default” 
in  §  683.10,  has  elapsed.  If  the  borrower 
fails  to  make  an  installment  payment 
when  due,  the  120-  or  180-day  period 
begins  the  day  after  the  due  date  of  that 
installment. 

(ii)  Any  of  the  conditions  for  filing  a 
default  claim  without  collection  efforts 
exist,  as  set  forth  in  §§  683,64  and 
683.66(e). 

(iii)  The  borrower  has  died. 

(iv)  The  borrower  is  totally  and 
permanently  disabled. 

(v)  The  borrower  has  filed  a 
bandruptcy  petition. 

(2)  If  a  loan  was  obtained  by  two 
parents  as  co-makers,  the  applicable 
condition  described  above  must  apply  to 
both  parents. 

(b)  Filing  a  claim  application.  A 
lender  shall  file  an  insurance  claim  on  a 
form  provided  by  the  Secretary.  The 
lender  shall  attach  to  the  claim  all 
documentation  that  the  Secretary  may 
require.  Failure  to  submit  the  required 
documentation  may  result  in  a  claim  not 
being  honored.  The  Secretary  may  also 
deny  a  claim  that  is  not  filed  on  time. 


(c)  Documentation  required  for  all 
PLUS  program  claims.  'The  Secretary 
requires  the  following  documentation  for 
all  claims: 

(1)  The  original  promissory  note. 

(2)  The  loan  application. 

(3)  A  payment  history,  as  described  in 
§  683.68(a)(l)(viii),  if  any  payments  have 
been  made. 

(4)  A  collection  history,  as  described 
in  §  683.68(a)(l)(ix). 

(d)  Assignment  of  note.  The 
Secretary’s  payment  of  a  claim  is 
contingent  upon  receipt  of  an 
assignment  to  the  United  States  of 
America  of  all  right,  title,  and  interest  of 
the  lender  in  the  note  underlying  the 
claim.  The  lender  shall  agree  to 
reimburse  the  Secretary  for  any 
overpayments  of  special  allowance  that 
the  Secretary  may  have  made  for  the 
loan. 

(e)  Specific  procedures  applicable  to 
the  individual  claim  categories.  A 
lender  must  also  comply  with  the 
following  requirements  for  filing  default, 
death,  disability,  and  bankruptcy  claims: 

(1)  Default  claims,  (i)  Unless  a  lender 
has  notified  the  Secretary  that  it  has 
filed  suit  against  the  defaulted  borrower, 
after  obtaining  the  Secretary’s  approval 
for  the  suit,  it  must  file  a  default  claim 
with  the  Secretary  within  90  days  after 
the  loan  has  been  determined  to  be  in 
default,  or  the  lender  has  determined 
that  any  of  the  conditions  for  filing  a 
default  claim  without  collection  efiorts 
exist,  as  set  forth  in  §§  683.64  and 
683.66(e). 

(ii)  In  addition  to  the  documentation 
required  for  all  claims,  the  lender  must 
submit  with  its  default  claim  the 
following: 

(A)  A  collection  history,  as  described 
in  §  683.68(a)(l)(ix). 

(B)  A  copy  of  the  final  demand  letter, 
if  required  under  §  683.60. 

(C)  The  original  or  a  copy  of  all 
personal  correspondence  addressed  to 
or  from,  or  on  behalf  of,  the  borrower 
relevant  to  the  amount  owed  by  the 
borrower,  whether  that  correspondence 
involved  the  original  lender,  a 
subsequent  holder,  or  an  independent 
servicing  agency. 

(D)  Evidence  of  the  lender's  requests 
to  the  Department  of  Education  for  pre¬ 
claim  assistance  and,  if  a  request  was 
required  under  §  683.60(c).  sldp-tracing 
assistance. 

(iii)  If  the  lender  files  a  default  claim 
on  a  loan  and  subsequently  receives  a 
notice  of  the  first  meeting  of  creditors  in 
the  proceeding  of  the  borrower  in 
bankruptcy,  the  lender  shall  promptly 
forward  that  notice  to  the  Department  of 
Education.  The  lender  may  not  file  a 
proof  of  claim  with  the  bankruptcy  court 
in  this  situation. 
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(2)  Death  claims.  A  lender  shall  file  a 
dea  A  claim  with  the  Secretary  within  60 
days  after  the  lender  determines  that  a 
borrower  is  dead.  In  addition  to  the 
documentation  required  for  all  claims, 
the  lender  shall  submit  with  its  death 
claim  those  documents  which  formed 

.  the  basis  for  its  determination  of  death. 

(3)  Disability  claims.  A  lender  shall 
file  a  disability  claim  with  the  Secretary 
within  60  days  after  it  receives  a 
certification  from  a  licensed  physician 
that  a  borrower  is  totally  and 
permanently  disabled.  In  addition  to  the 
documentation  required  for  all  claims, 
the  lender  shall  submit  with  its 
disability  claim  a  copy  of  the 
certification. 

(4)  Bankruptcy  claims.  A  lender  shall 
file  a  bankruptcy  claim  with  the 
Secretary  within  60  days  after  the  lender 
receives  a  notice  that  the  borrower  has 
filed  a  bankruptcy  petition.  In  addition 
to  the  documentation  required  for  all 
claims,  the  lender  shall  submit  with  its 
bankruptcy  claim  to  the  Secretary  the 
following: 

(i)  An  assignment  to  the  United  States 
of  America  of  its  proof  of  claim. 

(ii)  Evidence  that  a  bankruptcy 
petition  has  been  filed  and  all  pertinent 
documents  sent  to  or  received  from  the 
bankruptcy  court. 

(iii)  A  statement  of  any  facts  of  which 
the  lender  is  aware  that  may  form  the 
basis  for  an  objection  to  the  bankrupt’s 
discharge  or  an  exception  to  the 
discharge. 

(20  U.S.C.  1078-2, 1080, 1082, 1087] 

§  683.66  DeterminatkMi  of  amount  of  loss 
on  claims. 

(a)  General.  The  amoimt  of  loss  to  be 
paid  on  a  claim  for  a  Federal  PLUS  loan 
shall  be  equal  to  the  unpaid  balance  of 
the  principal  and  interst.  The  unpaid 
principal  amount  of  the  loan  may 
include  capitalized  interest. 

(b)  Payment  of  insured  interest  (1) 
The  payment  of  an  approved  claim 
covers  the  unpaid  interest  that  accrues 
during  the  following  periods: 

(1)  During  the  period  before  the  claim 
is  filed,  not  to  exceed  the  period 
permitted  under  paragraph  (e)  of 

§  683.65  for  filing  the  claim. 

(ii)  During  a  period  not  to  exceed  30 
days  following  the  return  of  the  claim  to 
the  lender  by  the  Secretary  for 
additional  documentation  necessaiy  for 
the  claim  to  be  approved  by  the 
Secretary. 

(iii)  Durng  the  period  required  by  the 
Secretary  to  approve  the  claim  and  to 
authorize  payment. 

(2)  The  Secretary  pays  the  unpaid 
interest  that  accrues  during  other 
periods  which  are  tied  to  the  type  of 

■  claim  involved: 


(1)  The  payment  on  a  default  claim 
covers  unpaid  interest  that  accrues 
through  the  date  of  default. 

(ii)  The  payment  on  a  bankruptcy 
claim  covers  impaid  interest  that 
accrues  before  the  lender  receives 
notice  that  the  borrower  filed  a 
bankruptcy  petition. 

(iii)  The  payment  on  a  death  claim 
covers  impaid  interest  that  accrues 
before  the  lender  determines  that  the 
borrower  is  deceased. 

(iv)  The  payment  on  a  disability  claim 
covers  unpaid  interest  that  accrues 
before  the  lender  receives  a  certification 
fiom  a  physician  that  the  borrower  is 
totallly  and  permanently  disabled. 

(c)  Factors  affecting  the  insurability 
of  a  loan.  (1)  In  determining  whether  to 
approve  an  insurance  claim  for 
payment,  the  Secretiuy  considers  legal 
defects  affecting  the  initial  validity  or 
insurability  of  the  loan. 

(2)  The  Secretary  also  deducts  fi'om  a 
claim  any  amoimt  that  is  not  a  legally 
enforceable  obligation  of  the  borrower. 

(3)  'Die  Secretary  further  considers 
whether  all  holders  of  the  loan  have 
complied  with  the  requirements  of  the 
Federal  PLUS  regulations,  including 
those  concerned  with  making  and 
collecting  a  loan,  the  timely  filing  of  a 
claim,  and  the  submission  of  documents 
with  a  claim. 

(4)  The  Secretary  does  not  pay  a 
deaA,  disability,  or  bankruptcy  claim 
for  a  loan  after  a  default  claim  for  that 
loan  has  been  disapproved  by  the 
Secretary. 

(d)  Special  rules  for  a  loan  acquired 
by  assignment  If  a  claim  is  filed  by  a 
lender  that  obtained  a  loan  by 
assignment  that  lender  is  not  entitled  to 
any  payment  under  this  section  greater 
than  that  to  which  a  previous  holder 
would  have  been  mtitled.  In  particular, 
the  Secretmy  deducts  from  the  claim 
any  amounts  that  are  attributable  to 
payments  made  by  the  borrower  to  a 
prior  holder  of  the  loan  before  the 
borrower  received  proper  notice  of  the 
assignment  of  the  loan. 

(e)  Special  rules  for  loans  made  by 
school  lenders. 

(1)  If  the  lotm  for  which  a  claim  is 
filed  was  originally  made  by  a  school 
and  the  claim  is  filed  by  that  school,  the 
Secretary  deducts  fix)m  the  claim — 

(i)  An  amount  equal  to  any  unpaid 
refund  that  the  school  owes  the  student 
on  whose  behalf  the  loan  was  made 
under  §  683.87;  or 

(ii)  An  amount  attributable  to  any 
portion  of  the  program  of  study  that  the 
student  on  whose  behalf  the  loan  was 
made  was  unable  to  complete  because 
the  school  terminated  its  teaching 
activities  during  the  period  of  time  for 
which  the  parent  obtained  a  Federal 


PLUS  loan.  If  this  situation  occurs,  the 
lender  shall  immediately  file  a  default 
claim  with  the  Secretary.  The  Secretary 
reimburses  the  lender  in  an  amount 
which  bears  the  same  ratio  to  the  total 
amoimt  of  the  claim  as  the  amount  of 
the  educational  services  that  the  student 
received  before  the  school  terminated  its 
teaching  activities  bears  to  the  total 
services  which  the  student  would  have 
received,  during  the  period  for  which  the 
loan  was  obtained,  had  the  school  not 
terminated  its  teaching  activities. 

(2)  If  the  loan  for  which  a  claim  is 
filed  was  originally  made  by  a  school 
but  the  claim  is  filed  by  another  lender 
that  obtained  the  note  by  assignment, 
the  Secretary  deducts  frvm  the  claim — 

(1)  An  amount  equal  to  any  unpaid 
refimd  that  the  scbool  owed  the  student 
on  whose  behalf  the  loan  was  under 

§  683.87  prior  to  the  assignment  of  the 
loan  to  a  subsequent  holder. 

(ii)  An  amount  attributable  to  any 
portion  of  the  program  of  study  that  the 
student  on  whose  behalf  the  loan  was 
made  was  imable  to  complete  because 
the  school  terminated  its  teaching 
activities  during  the  period  of  time  for 
which  the  borrower  obtained  a  Federal 
PLUS  loan.  If  this  situation  occurs,  the 
lender  shall  immediately  file  a  default 
claim  with  the  Secretary.  The  Secretary 
reimburses  the  lender  in  an  amount 
which  bears  the  same  ratio  to  the  total 
amount  of  the  clium  as  the  amount  of 
the  educational  services  that  the  student 
received  before  the  school  terminated  its 
teaching  activities  bears  to  the  total 
services  which  the  student  would  have 
received,  during  the  period  for  which  the 
loan  was  obtained,  had  the  school  not 
terminated  its  teaching  activities. 

(f)  Special  rules  for  a  loan  originated 
by  a  school.  For  purposes  of  this  section, 
a  loan  which  is  originated  by  a  school 
shall  be  treated  in  accordance  with 
paragraph  (e)(1)  of  this  section  as  if  it 
were  a  loan  made  and  still  held  by  a 
school. 

(g)  Circumstances  under  which 
defects  in  claims  may  be  cured  or 
excused.  (1)  The  Secretary  may  permit  a 
lender  to  cure  certain  defects  in  a 
specified  manner  as  a  condition  for 
payment  of  a  default  claim. 

(2)  The  Secretary  may  excuse  certain 
defects — 

(i)  If  the  holder  submitting  the  default 
claim  satisfies  the  Secretary  that  the 
defect  did  not  contribute  to  the  default 
or  prejudice  the  Secretary's  attempt  to 
collect  on  the  loan  frnm  the  borrower;  or 

(ii)  If  the  defect  arose  while  the  holder 
submitting  the  default  claim  was  holding 
the  loan  but  the  Secretary  had 
previously  found  that  the  holder  had 
procedures  in  effect  sufficient  to  ensure 


4982 


Federal  Register  /  Vol.  46,  No.  12  /  Monday,  January  19,  1981  /  Proposed  Rules 


that  such  a  defect  would  not  normally 
arise. 

(3)  The  Secretary  may  also  excuse 
certain  defects  if  the  Secretary  is 
satisfied  that — 

(i)  The  defect  arose  while  the  loan 
was  held  by  another  lender; 

(ii)  The  assignment  of  the  loan  was  an 
arm's  length  transaction; 

(iii)  The  present  holder  did  not  know 
of  the  defect  at  the  time  of  the 
assignment;  and 

(iv)  (A)  The  present  holder  could  not 
have  become  aware  of  the  defect 
through  an  examination  of  the  loan 
documents;  or 

(B)  The  present  holder  had  relied  on  a 
finding  by  the  Secretary  that  the  lender 
holding  the  loan  when  the  defect  arose 
had  procedures  in  effect  sufficient  to 
ensure  that  such  a  defect  would  not 
normally  arise. 

(20  U.S.C.  1078-2, 1080, 1082) 

§  683.67  The  Secretary's  collection  efforts 
after  payment  of  a  default  claim. 

After  paying  a  default  claim  on  a 
Federal  PLUS  loan,  the  Secretary 
attempts  to  collect  from  the  borrower  in 
accordance  with  the  Federal  Claims 
Collection  Standards  (4  CFR  Parts  101- 
105).  The  Secretary  attempts  collection 
of  all  unpaid  principal  and  accrued 
interest,  except  in  the  following 
situations: 

(a)  The  borrower  has  a  valid  defense 
on  the  loan.  In  this  situation,  the 
Secretary  refrains  from  collection 
against  the  borrower  to  the  extent  of 
any  defense  that  the  borrower  may 
have. 

(b)  A  school  owes  the  student  on 
whose  behalf  the  loan  was  made  a 
refund  for  the  period  covered  by  the 
loan.  In  this  situation,  the  Secretary 
refrains  from  collection  to  the  extent  of 
the  unpaid  refund  the  school  owes  the 
student  on  whose  behalf  the  loan  was 
made  under  §  683.87,  if  the  student 
assigns  to  the  Secretary  the  right  to 
receive  the  refund  and  the  borrower 
agrees  in  writing  to  pay  the  Secretary 
the  remaining  portion  of  his  or  her 
indebtedness  on  the  loan. 

(c)  The  school  attended  by  the  student 
on  whose  behalf  the  loan  was  made 
clases  during  the  academic  period 
covered  by  the  loan.  (1)  In  this  situation, 
the  Secretary  refrains  from  collection 
against  the  borrower  to  the  extent  that 
the  student  would  have  had  a  defense 
on  the  loan  if  the  loan  was — 

(i)  Made  by  the  school  to  the  student; 

(ii)  Part  of  the  same  transaction  as  the 
enrollment  at  the  school  of  the  student 
on  whose  behalf  the  loan  was  made; 
and 

(iii)  Paid  to  the  school  in 
consideration  for  the  educational 


services  that  were  to  be  provided  by  the 
school. 

(2)  As  a  condition  of  this 
forgiveness — 

(i)  The  student  on  whose  behalf  the 
loan  was  made  must  assign  to  the 
Secretary  the  right  to  receive  any  refund 
that  the  school  owes  the  student  under 

§  683.87;  and 

(ii)  The  borrower  must  agree  in 
writing  to  pay  the  Secretary  the 
remaining  portion  of  his  or  her 
indebtedness  on  the  loan. 

(d)  A  school  or  lender  is  the  subject  of 
a  lawsuit  or  Federal  administrative 
proceeding.  In  this  situation,  if  the 
Secretary  determines  that  the 
proceeding  involves  allegations  that,  if 
proven,  would  provide  the  borrower 
with  a  full  or  partial  defense  on  the  loan, 
or  would  provide  the  student  on  whose 
behalf  the  loan  was  made  with  such  a 
defense  if  the  loan  had  been  made  to  the 
student,  then  the  Secretary  may  suspend 
collection  activity  on  all  or  part  of  a 
loan  until  the  proceeding  ends.  The 
Secretary  suspends  collection  activity 
only  for  so  long  as  the  Secretary 
believes  that  the  proceeding  is  being 
prosecuted  in  good  faith  and  that  the 
allegations  that  relate  to  the  borrower’s 
or  student’s  defense  are  reasonably 
likely  to  be  proven.  When  a  final 
resolution  is  reached,  the  Secretary 
collects  from  the  borrower  to  the  extent 
appropriate. 

(e)  A  school  or  lender  is  the  subject  of 
a  limitation,  suspension,  or  termination 
action  by  the  Secretary.  In  this  situation, 
if  the  Secretary  determines  that  the  final 
outcome  of  the  action  could  provide  the 
borrower  with  a  full  or  partial  defense 
on  the  loan,  or  would  provide  the 
student  on  whose  behalf  the  loan  was 
made  with  such  a  defense  if  the  loan 
had  been  made  to  the  student,  then  the 
Secretary  may  suspend  collection 
activity  pending  the  final  resolution  of 
the  action.  When  a  final  resolution  is 
reached,  the  Secretary  collects  from  the 
borrower  to  the  extent  appropriate. 

(f)  The  borrower  dies,  becomes  totally 
and  permanently  disabled,  or  has  the 
Federal  PLUS  loan  discharged  in 
bankruptcy.  In  this  situation,  the 
Secretary  terminates  all  collection 
activity  against  the  borrower.  However, 
if  the  loan  was  obtained  by  two  parents 
as  co-makers,  and  only  one  of  the 
borrowers  meets  one  of  these 
conditions,  the  Secretary  continues 
collection  activity  against  the  other 
borrower. 

(20  U.S.C.  1078-2, 1080, 1082) 

§  683.68  Records,  reports,  and  inspection 
requirements  for  lenders. 

(a)  Records.  (1)  A  lender  shall  keep 
complete  and  accurate  records  of  each 


Federal  PLUS  loan  which  it  holds.  The 
records  must  be  organized  in  a  way  that 
permits  ready  identification  of  the 
current  status  of  each  loan.  The  required 
records  include — 

(1)  The  loan  application; 

(ii)  The  original  promissory  note  until 
it  is  paid  in  full,  after  which  a  copy  is 
required; 

(iii)  A  record  of  each  disbursement  of 
loan  proceeds; 

(iv)  Notices  of  changes  in  a  borrower’s 
address; 

(v)  Evidence  of  the  borrower’s 
eligibility  for  a  deferment; 

(vi)  The  documents  required  for  the 
exercise  of  forbearance; 

(vii)  Documentation  of  the  assignment 
of  the  loan; 

(viii)  A  payment  history  showing  the 
date  and  amount  of  each  payment 
received  from  or  on  behalf  of  the 
borrower,  and  the  amounts  attributable 
to  principal  and  interest; 

(ix)  A  collection  history  showing  the 
date  and  subject  of  each  communication 
with  the  borrower  for  collection  of  a 
delinquent  loan;  and 

(x)  Any  additional  records  as 
specifically  required  by  these 
regulations  which  are  necessary  to 
document  the  validity  of  an  insurance 
claim  or  to  make  any  reports  required 
by  the  Secretary  under  these 
regulations. 

(2) (i)  A  lender  shall  retain  the  records 
required  for  each  loan  for  not  less  than  5 
years  following  the  date  the  loan  is 
repaid  in  full  by  the  borrower  or  the 
lender  is  reimbursed  on  a  claim. 
However,  in  particular  cases  the 
Secretary  may  require  the  retention  of 
records  beyond  this  minimum  period. 

(ii)  The  lender  may  store  records  in 
microfilm  or  computer  format.  However, 
the  holder  of  a  promissory  note  must 
retain  the  original  note  until  the  loan  is 
fully  repaid.  At  that  time  the  lender  shall 
return  the  original  note  to  the  borrower, 
and  retain  copies  for  the  prescribed 
period. 

(b)  Reports.  A  lender  shall  submit 
reports  to  the  Secretary  at  the  time  and 
in  the  manner  the  Secretary  may 
reasonably  require,  including  but  not 
limited  to  the  following: 

(1)  The  Lender’s  Manifest. 

(2)  The  Lender’s  Request  for  Payment 
of  Interest  and  Special  Allowance. 

(3)  The  Lender’s  Annual  Report  on 
Outstanding  Loans. 

(c)  Inspections.  Upon  request,  a  lender 
shall  afford  the  Secretary,  the 
Comptroller  General  of  the  United 
States,  and  any  of  their  authorized 
representatives  access  to  its  records  in 
order  to  assure  the  correctness  of  its 
reports. 
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(20  U.S.C.  1077, 1078, 1078-2, 1079, 1080,  and 
1082)  ^ 

Subpart  E— Requirements,  Standards, 
and  Payments  for  Participating 
Schools 

§  683.80  Participation  agreement  between 
an  eligible  school  and  the  Secretary  for 
participation  in  the  PLUS  program. 

(a)  General.  Participation  of  a  school 
in  the  PLUS  program  means  that  the 
parents  of  a  school’s  students  are 
eligible  to  receive  PLUS  loans.  To 
participate  in  the  PLUS  program,  under 
either  the  Federal  PLUS  program  or  a 
guarantee  agency  program,  a  school 
must — 

(1)  Establish  its  basic  eligibility  as  an 
institution  of  higher  education  or  a 
vocational  school,  as  defined  in  §  683.10, 
through  certification  by  the  Division  of 
Eligibility  and  Agency  Evaluation, 

Office  of  Postsecondary  Education, 
Department  of  Education;  and 

(2)  Enter  into  a  written  agreement 
with  the  Secretary.  The  agreement  must 
be  signed  by  an  appropriate  official  of 
the  school  on  a  form  provided  by  the 
Secretary. 

(b)  Terms  of  the  agreement  In  the 
agreement,  the  school  promises  to 
comply  with  the  applicable  provisions 
of — 

(1)  The  Act  and  the  PLUS  regulations; 

(2)  34  CFR  Part  668  (Student 
Assistance  General  Provisions);  and 

(3)  34  CFR  Part  678  (Student  Consumer 
Information  Services). 

(c)  Time  to  respond.  The  Secretary 
responds  to  a  school’s  request  for  an 
agreement  to  participate  in  the  PLUS 
program  with^  30  days  after  receiving 
the  request. 

(d)  Denial  or  limitation  of 
participation.  (1)  If  the  Secretary 
decides  not  to  approve  a  request  for  an 
agreement  or  approves  only  limited 
participation  in  the  PLUS  program  by 
the  school,  the  reason  for  the  decision  is 
included  in  the  response. 

(2)  The  Secretary  provides  an 
opportunity  for  the  school  to  meet  with  a 
designated  Department  of  Education 
official,  if  the  school  wishes  to  appeal  a 
decision  involving  either — 

(i)  Denial  of  and  agreement  for 
participation;  or 

(ii)  Approval  of  an  agreement  that  ■ 
limits  the  school’s  participation. 

(3)  'The  Secretary  does  not,  however, 
grant  an  opportunity  for  appeal  or  give 
reasons  for  denying  the  participation,  or 
approving  only  the  limited  participation, 
of  a  school  if  Uie  school  submits  its 
request  within  6  months  of  a  previous 
denial  or  limited  approval. 

(e)  Change  in  ownership  or  form  of 
control.  A  PLUS  program  participation 


agreement  automatically  terminates 
when  a  school  changes  its  ownership  or 
form  of  control.  The  termination  is 
effective  at  the  time  the  change  occiua. 

A  new  agreement  must  be  signed  and 
approved  by  the  Secretary  for  the  school 
to  participate  under  the  new  ownership 
or  form  of  control. 

(f)  Extension  of  current  agreements. 
Until  the  Secretary  makes  a  PLUS 
program  participation  agreement 
available,  a  school  that  has  entered  into 
an  agreement  with  the  Secretary  to 
participate  in  the  GSLP  may  participate 
in  the  PLUS  program  in  accordance  with 
applicable  provisions  of  these 
relations. 

(20  U.S.C.  1078-2, 1082, 1094) 

§  683.81  Agreement  between  the 
Secretary  and  a  school  that  makes  or 
originates  PLUS  loans. 

(a)  General.  (1)  A  school  must  have  an 
agreement  with  ffie  Secretary  in  order  to 
make  or  originate  PLUS  loans  under 
either  the  Federal  PLUS  program  or  a 
guarantee  agency  PLUS  program.  The 
definition  of  origination  is  in  §  683.10. 

(2)  Extension  of  current  agreements. 
Until  the  secretary  makes  a  PLUS 
program  origination  agreement 
available,  a  school  that  has  entered  into 
an  agreement  with  the  Secretary  to 
make  or  originate  loans  in  the  GSLP  may 
participate  in  the  PLUS  progriun  in 
accordance  with  applicable  provisions 
of  these  regulations. 

(b)  Terms  of  the  agreement  An 
agreement  to  allow  a  school  either  to 
make  or  originate  locms  contains  the 
following  terms: 

(1)  The  school  will  not  make  or 
originate  GSL  or  PLUS  loans  which 
would  be  outstcmding  or  more  than  50 
percent  of  its  undergraduate  students, 
who  are  in  attendance  at  that  school  on 
at  least  a  half-time  basis,  or  the  parents 
of  such  students.  An  exception  to  this 
rule,  however,  is  contained  in  paragraph 
(d)  of  this  section. 

(2)  ’The  school  will  inform  any  parent 
who  seeks  to  obtain  a  PLUS  loan  for  an 
undergraduate  student  attending  the 
school,  on  whose  behalf  the  parent  has 
not  previously  obtained  a  PLUS  loan 
made  or  originated  by  the  school,  that 
the  parent  must  first  make  a  good  faith 
effort  to  obtain  a  loan  fixim  a 
commercial  lender. 

(3) (i)  The  school  will  not  make  or 
originate  a  loan  for  €in  academic  period 
to  a  parent  described  in  paragraph  (b)(2) 
of  this  section  until  the  parent  provides 
the  school  with  evidence  of  denial  of  a 
loan  by  a  commercial  lender  for  the 
same  academic  period.  Evidence 
acceptable  for  tUs  purpose  is  described 
in  paragraph  (c)  of  this  section. 


(ii)  In  determining  whether  a  school 
has  complied  in  good  faith  with  this 
requiremenL  the  Secretary  may  take 
into  consideration  any  pattern  reflected . 
by  letters  of  denial  or  parents’ 
statements  referred  to  in  paragraph  (c) 
of  this  section  that  indicate  that  the 
school  has  not  given  sufficient 
coimseling  to  parents  to  seek  loans  first 
firom  a  commercial  lender.  An  example 
of  an  unacceptable  pattern  would  be  if 
all  loan  denials  to  the  parents  of  a 
school’s  students  were  made  by  a  small 
number  of  lenders. 

(c)  Establishing  a  loan  denial  by  a 
commercial  lender.  (1)  To  ensure  under 
paragraph  (b)(3)  of  this  section  that  a 
parent  has  sou^t  and  been  denied  a 
loan  fix)m  a  commercial  lender  for  an 
academic  period,  the  school  shall  obtain 
from  the  parent — 

(1)  A  written  statement  frtim  a 
commercial  lender  indicating  that  the 
lender  denied  the  parent  a  loan  for  that 
academic  period;  or 

(ii)  The  parent’s  statement  made 
under  penalty  of  perjury,  indicating  both 
the  refosal  of  a  loan  by  a  commercial 
lender  and  that  lender’s  refusal  to 
provide  a  written  statement  of  the 
denial. 

(2)  If  the  parent’s  statement  is  used  to 
establish  the  denial  of  a  locm,  that 
statement  must  include — 

(i)  The  name  of  the  lender  that  denied 
the  loan; 

(ii)  The  approximate  date  on  which 
the  loan  was  denied; 

(iii)  The  name  of  the  official  who 
communicated  the  denial  to  the  parent 
and 

(iv)  The  parent’s  signature.  The 
statement  must  be  signed  by  the  parent 
under  penalty  of  perjury. 

(3)  Ihe  ref^al  of  a  lender  to  make  a 
loan  to  a  parent  for  the  entire  amount 
requested  by  the  parent  constitutes  a 
denial  of  a  loan,  if  the  school  determines 
that  the  parent  is  eligible  for  a  lotm  of 
that  amoimt.  If  the  denial  is  based  upon 
the  parent’s  inability  to  obtain  the  entire 
amount  requested,  ffie  school  may 
either — 

(i)  Make  or  originate  a  loan  to  that 
parent  for  the  entire  amount;  or 

(ii)  Supplement  the  loan  that  the 
commercial  lender  is  willing  to  make 
with  a  second  loan  to  the  parent 

(d)  Waiver  of  the  SO  percent  lending 
limit  A  school  may  request  a  waiver  of 
the  50  percent  lending  limit  under 
paragraph  (b)(1)  if  adherence  to  that 
limit  would  create  a  substantial 
hardship  to  the  school’s  present  or 
prospective  students  or  their  pcuents. 
The  Secretary  determines  whether  to 
grant  the  school  a  waiver  after 
considering  the  following: 
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(1)  The  extent  to  which  the  school 
provides,  and  expects  to  continue 
providing,  educational  opportunities  to 
economically  disadvantaged  students, 
as  measured  by  the  percentage  of  these 
students  enrolled  at  the  school  who — 

(1)  Fall  within  the  "low-income 
family”  category  used  by  the  Bureau  of 
the  Census; 

(ii)  Would  not  be  able  to  enroll,  or 
continue  their  enrollment,  at  that  school 
without  a  GSLP  or  PLUS  loan  made  or 
originated  by  the  school;  and 

(iii)  Would  not  be  able  to  obtain  a 
comparable  education  at  another  school. 

(2)  The  extent  to  which  the  school 
offers  academic  programs  that — 

(i)  Are  unique  in  the  geographical  area 
the  school  serves;  and 

(ii)  Would  not  be  available  to  some 
students  if  the  school  adhered  to  the  50 
percent  lending  limit. 

(3)  The  quality  of  improvements 
expected  in  the  school’s — 

(1)  Management  of  student  financial 
assistance  programs;  and 

(ii)  Conformance  with  soimd  business 
practices. 

(20  U.S.C.  1075, 1078, 1078-2, 1082, 1083) 

§  683.82  Providing  information  to 
prospective  students. 

(a)  General  (1)  A  school  shall  present 
each  of  its  prospective  students  with  a 
complete  and  accurate  statement 
containing  information  about  the  school. 
The  statement  must  be  in  written  form 
and  must  be  presented  to  the 
prospective  student  prior  to  the  time 
that  he  or  she  becomes  obligated  to  pay 
the  school  any  tuition  or  fees. 

(2)  The  statement  provided  by  the 
school  must  include  information 
pertaining  to — 

(i)  The  school's  current  academic  or 
training  programs  in  which  the  student 
has  expressed  interest; 

(ii)  The  school’s  faculty  in  those 
programs;  and 

(iii)  The  school’s  facilities  relating  to 
those  programs. 

(b)  Providing  employment  data.  In 
addition  to  the  information  required  by 
paragraph  (a)  of  this  section,  a  school 
that  offers  programs  or  courses  of  study 
designed  to  prepare  students  for  a 
particular  vocational,  trade  or  career 
field  (e.g.,  truck  driving,  teaching  or 
pharmacy]  shall  provide  a  prospective 
student  in  that  field  with  a  written 
statement  regarding  the  employment  of 
students  previously  enrolled  in  those 
programs  or  courses. 

(1)  The  employment  information  must 
include  data  regarding  the  percentage  of 
previously  enrolled  students  who 
entered  positions  of  employment 
directly  related  to  their  enrollment  at  the 


school  and  data  regarding  the  average 
starting  salaries  of  those  students. 

(2)  The  school  may  provide  the 
prospective  student  with  the  most  recent 
comparable  regional  or  national 
statistical  student  employment  data  in 
lieu  of  the  information  about  the 
school’s  own  students  if — 

(i)  After  a  reasonable  effort,  the 
school  cannot  obtain  meaningful  data  on 
the  employment  of  its  own  students;  or 

(ii)  The  data  the  school  possesses 
regarding  its  own  students  is  more  than 
3  years  old  and  cannot,  after  a 
reasonable  effort,  be  updated. 

(3)  To  the  extent  that  information  is 
available,  the  school  should  provide  a 
prospective  student  with  information 
regarding  the  long  range  prospects  for 
employment  in  the  particular  vocational, 
trade  or  career  field  that  the  student 
intends  to  prepare  for  at  the  school. 

(20  U.S.C.  1078-2, 1082, 1085, 1088f-l) 

§  683.83  Correspondence  school  schedule 
requirements. 

((a)  General  A  school  offering  a 
course  of  study  by  correspondence  shall 
establish  a  schedule  for  submission  of 
lessons  by  its  students.  This  schedule 
must  be  given  to  a  prospective  student 
prior  to  that  person’s  enrollment. 

(b)  Information  in  the  schedule.  The 
school  shall  include  the  following 
information  in  its  schedule: 

(1)  The  number  of  lessons  in  the 
course. 

(2)  The  intervals  at  which  lessons  are 
to  be  submitted. 

(3)  The  date  by  which  the  course  is  to 
be  completed. 

(4)  The  period  of  time  within  which 
any  resident  training  must  be  completed. 

(c)  Additional  requirements.  The 
schedule  must  conform  to  the 
requirements  set  forth  in  paragraph 

(a](3)(ii)  of  the  definition  of  “vocational 
school”  in  §  683.10. 

(20  U.S.C.  1078-2, 1082) 

§  683.84  Certifications  by  a  participating 
school  in  connection  with  a  parent’s  loan 
application. 

A  school  shall  accurately  and 
completely  fill  out  its  portion  of  a 
parent’s  loan  application.  The 
information  requested  of  the  school 
pertains  to  the  following: 

(a)  The  eligibility  of  the  student  on 
whose  behalf  the  loan  is  sought  to  have 
a  parent  borrow  on  his  or  her  behalf  as 
determined  in  accordance  with  §  683.11. 

(b)  The  parent’s  eligibility  for  a  loan 
determined  in  accordance  with  §  683.11. 

(c)  The  student’s  estimated  cost  of 
attendance  for  the  period  for  which  the 
loan  is  sought. 


(d)  The  student’s  estimated  financial 
assistance  for  the  period  for  which  the 
loan  is  sought. 

(20  U.S.C.  1077, 1078, 1078-2, 1085, 1094) 

§  683.85  Administrative  cost  allowance  to 
participating  schools. 

(a)  General  The  Secretary  pays  an 
administrative  cost  allowance  to  a 
participating  school.  Payment  is  based 
on  the  number  of  students  enrolled  at 
the  school  on  whose  behalf  a  GSLP  loan 
or  PLUS  loan  is  made  during  the  award 
period. 

(b)  Amount  of  payment.  Each  school  is 
paid  $10  for  each  student  who  received 

a  GSLP  loan  or  whose  parent  received  a 
PLUS  loan  on  behalf  of  that  student  for 
a  period  of  enrollment  beginning  in  an 
award  period. 

(c)  Student  count.  Each  student  can  be 
counted  only  once  in  the  same  award 
period  for  purposes  of  determining  the 
number  of  students  eiu-olled  at  a  school 
who  have  received  GSL  loans  or  whose 
parents  have  received  PLUS  loans  on 
their  behalf. 

(d)  Award  period.  For  the  purpose  of 
this  section,  “award  period”  means  a  12- 
month  period  beginning  on  July  1  of  each 
calendar  year. 

(e)  Use  of  the  administrative  cost 
allowance  funds.  A  school  that  receives 
an  administrative  cost  allowance 
payment  shall  use  those  funds  to  pay  for 
costs  of  administering  the  GSLP  and 
PLUS  programs  under  Title  IV  of  the 
Higher  Education  Act  of  1965. 

(f)  Applying  for  the  administrative 
cost  allowance.  To  receive  the 
administrative  cost  allowance  payment, 
a  school  must  submit  an  application  on 
a  form  and  within  the  time  limit 
prescribed  by  the  Secretary. 

(20  U.S.C.  1078, 1078-2, 1082) 

§  683.86  The  parent  loan  check. 

(a)  Purpose.  This  section  establishes 
rules  for  how  a  school  must  process  a 
parent’s  loan  check.  The  school  must 
also  comply  with  any  rules  for 
processing  a  loan  check  contained  in  34 
CFR  Part  668  (Student  Assistance 
General  Provisions).  The  rules  in  this 
section  do  not  apply  to  a  PLUS  loan 
issued  by  a  school  lender  if  the  student 
on  whose  behalf  the  loan  was  made  in 
attending  the  school  that  made  the  loan. 

(b)  General  (1)  A  check  issued  by  a 
Federal  PLUS  program  lender  is  sent 

•  directly  to  the  borrower. 

(2)  A  loan  check  issued  by  a  lender 
under  a  guarantee  agency  program  may 
be  sent  directly  to  the  borrower  or  to  the 
school  where  the  student  on  whose 
behalf  the  loan  is  made  is  enrolled  or 
will  be  enrolling. 

(3)  A  loan  check  that  is  sent  directly 
to  the  school  is  payable  either  jointly  to 
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the  school  and  the  parent  or  only  to  the 
parent. 

(4)  Generally,  the  school  may  only 
release  a  check  to  the  parent  of  a 
student  on  whose  behalf  the  loan  was 
made  if  the  student  has  maintained 
eligibility  for  the  loan  by  enrolling  or 
continuing  enrollment  on  at  least  a  half¬ 
time  basis.  Exceptions  to  this  rule  are 
contained  in  paragraph  (f)  of  this 
section. 

(c)  A  check  made  payable  ta  the 
parent.  (1)  When  a  school  receives  a 
loan  check  that  is  payable  to  the  parent 
of  one  of  its  students,  the  school  shall 
promptly  deliver  the  check  to  the  parent. 

(2)  If  after  receiving  a  check  for  a 
parent,  the  school  determines  that  the 
student  on  whose  behalf  the  loan  was 
made  has  not  enrolled  as  expected,  the 
school  must  return  the  check  to  the 
lender  within  30  days  of  this 
determination. 

(d)  A  jointly  payable  check.  When  a 
school  receives  a  loan  check  that  is 
made  jointly  payable  to  the  school  and 
the  parent,  the  school  shall  process  the 
check  as  follows: 

(1)  Endorse  the  check  on  its  own 
behalf  and  deliver  it  to  the  parent;  or 

(2)  Obtain  the  parent’s  endorsement, 
and — 

(i)  Retain  that  portion  of  the  loan 
proceeds  currently  owed  the  school  for 
educational  costs  as  described  in 
paragraph  (e)  of  this  section;  and 

(ii)  Promptly  give  the  remaining  funds 
to  the  parent. 

(3)  If  the  school  receives  the  check 
before  the  student  on  whose  behalf  the 
loan  is  made  enrolls  for  the  academic 
period  for  which  the  loan  is  intended, 
the  school  must  hold  the  check  until  the 
student  enrolls  and  then  follow  the 
procedures  under  (d)(l]  or  (2)  of  this 
section.  If  after  receiving  a  check  for  a 
parent,  the  school  determines  that  the 
student  on  whose  behalf  the  loan  was 
made  has  not  enrolled  as  expected,  the 
school  must  return  the  check  to  the 
lender  within  30  days  of  this 
determination. 

(e)  Retaining  PLUS  loan  proceeds.  A 
school  may  only  retain  loan  proceeds 
covering  costs  of  attendance  owed  to 
the  school  over  that  part  of  the 
academic  year  for  which  substantially 
all  of  the  school's  students  have  been 
billed,  unless  the  parent  requests  in 
writing  that  the  school  retain  additional 
loan  proceeds  in  order  to  assist  in 
budgeting  his  or  her  funds  for  the 
remainder  of  the  academic  year. 

(f)  Processing  a  late  disbursement 
check.  (1)  For  purposes  of  this 
paragraph,  a  parent  loan  check  is 
considered  a  late  disbursement  check  if 
the  school  receives  the  loan  check  from 
the  lender  either — 


(1)  After  the  expiration  of  the 
academic  period  for  which  the  loan  was 
intended  (the  expiration  date  of  the 
insurance  commitment);  or 

(ii)  Prior  to  the  expiration  of  the 
academic  period  for  which  the  loan  was 
intended  but  after  the  student  on  whose 
behalf  the  loan  was  made  ceased  to  be 
enrolled  at  the  school  on  at  least  a  half¬ 
time  basis. 

(2)  If  the  late  disbursement  check  is 
accompanied  by  a  notice  from  the 
lender  that  the  late  disbursement  has 
been  approved  by  the  appropriate 
guarantee  agency,  the  school  shall 
follow  the  applicable  procedure 
described  in  paragraph  (c)  or  (d)  of  this 
section. 

(3)  If  the  late  disbursement  check  is 
not  accompanied  by  the  notice 
described  in  paragraph  (f)(2)  of  this 
section,  the  school  shall — 

(i)  Return  the  check  to  the  lender 
within  30  days  of  its  determination  that 
one  of  the  conditions  described  in 
paragraph  (f)(1)  of  this  section  exists; 

(ii)  Send  with  the  check — 

(A)  A  notice  that  one  of  the  conditions 
described  in  paragraph  (f)(1)  of  this 
section  exists;  and 

(B)  If  applicable,  information 
concerning  the  student’s  date  of 
withdrawal  and  costs  of  attendance 
owed  the  school  for  the  period  the 
student  was  enrolled  on  at  least  a  half¬ 
time  basis; 

(iii)  Advise  the  parent  that  the  lender 
may,  in  accordance  with  rules 
established  by  the  guarantee  agency 
similar  to  those  in  §  683.59(i)(4), 
redisburse  funds  for  the  student’s  costs 
of  attendance  incurred  before  the 
existence  of  one  of  the  conditions 
described  in  paragraph  (f)(1)  of  this 
section. 

(20  U.S.C.  1078, 1078-2, 1082) 

§  683.87  Refund  policy. 

(a)  General.  (1)  A  school  shall  have  a 
fair  and  equitable  refimd  policy  under 
which  it  will  make  a  refund  of  unearned 
tuition,  fees  and  room  and  board 
charges  to  a  student  whose  parent 
received  a  PLUS  loan  on  his  or  her 
behalf  if  the  student — 

(1)  Does  not  enroll  for  the  academic 
period  for  which  the  loan  was  intended; 
or 

(ii)  Does  not  complete  the  academic 
period  for  which  the  loan  was  made. 

(2)  The  school  shall  state  its  refund 
policy  clearly  in  writing.  The  school 
shall  include  in  its  refund  policy  the 
procedure  a  student  would  follow  to 
obtain  a  refund. 

(3)  The  school  shall  provide  the 
written  statement  containing  its  refund 
policy  to  a  prospective  student  prior  to 
the  student’s  acceptance  for  initial 


enrollment.  The  school  shall  also  make 
its  refund  policy  known  to  currently 
enrolled  students.  If  the  school  changes 
its  refund  policy,  the  school  shall  ensure 
that  all  students  are  made  aware  of  the 
new  policy. 

(b)  Fair  and  equitable  refund  policy. 

A  school’s  refund  policy  is  fair  and 
equitable  if  that  policy  conforms  with — 

(1)  The  requirements  of  applicable 
State  law;  and 

(2) (i)  Specific  refund  standards  set  by 
the  school’s  nationally  recognized 
accrediting  agency  and  approved  by  the 
Secretary; 

(ii)  If  no  such  standards  exist,  other 
specific  refund  policy  standards,  either 
contained  in  Appendix  A  to  this  Part  or 
set  by  another  association  of  institutions 
of  postsecondary  education  and 
approved  by  the  Secretary. 

20  U.S.C.  1078-2. 1082, 1088f-l(a)(2)) 

§  683.88  Determining  the  date  of  a 
student’s  withdrawaL 

(a)  Purpose.  This  section  establishes 
rules  for  how  a  school  must  determine 
the  date  (to  include  day,  month  and 
year)  on  which  a  student  withdraws 
from  the  school  for  the  purpose  of — 

(1)  Calculating  the  amount  of  a  refund 
due  the  student;  and 

(2)  Reporting  that  the  student  has  left 
the  school. 

(b)  The  withdrawal  date.  The  school 
shall  establish  the  date  of  a  student’s 
withdrawal  as  follows: 

(1)  Generally,  the  student’s 
withdrawal  date  is  the  earlier  of — 

(1)  The  date  the  student  notifies  the 
school  of  his  or  her  withdrawal;  or 

(ii)  The  date  the  school  determines 
that  a  student  has  withdrawn. 
Paragraphs  (b)(2)  and  (b)(3)  contain 
additional  rules  applicable  to  particular 
situations. 

(2)  If  the  student  has  not  returned  to 
school  at  the  expiration  of  a  leave  of 
absence  approved  under  paragraph  (c), 
the  student’s  withdrawal  date  is  the 
date  of  the  first  day  of  the  leave  of 
absence. 

(3)  If  the  student  is  eiurolled  in  a 
program  of  study  by  correspondence, 
the  student’s  withdirawal  date  is 
normally  60  days  after  the  due  date  of  a 
required  lesson  that  the  student  failed  to 
submit  in  accordance  with  the  schedule 
for  lessons  established  by  the  school 
under  §  683.83.  However,  if  the  student 
establishes  in  writing,  within  the  60-day 
period,  a  desire  to  continue  in  the 
program  and  an  understanding  that  the 
required  lessons  must  be  submitted  on 
time,  the  school  may  grant  that  student  a 
resotration  to  in-school  status.  However, 
the  school  may  not  grant  the  student 
more  than  one  restoration  to  in-school 
status  on  this  basis. 
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(c)  Leaves  of  absence.  A  student  who 
is  absent  from  school  and  who  has  been 
granted  a  leave  of  absence  by  the 
school,  in  accordance  with  this 
paragraph,  is  not  considered  to  have 
withdrawn  from  school  for  purposes  of 
this  section.  A  school  may  grant  a  leave 
of  absence  to  a  student  provided — 

(1)  The  student  has  made  a  written 
request  to  be  granted  a  leave  of 
absence; 

(2)  The  leave  of  absence  involves  no 
additional  charges  by  the  school  to  the 
students; 

(3)  The  leave  of  absence  does  not — 

(i)  Exceed  60  days;  or 

(ii)  Exceed  six  months  if  either  of  the 
following  circumstances  exists; 

(A)  The  school  is  not  a 
correspondence  school  and  the  school’s 
next  period  of  enrollment  sdter  the  start 
of  the  leave  of  absence  would  begin 
more  than  60  days  after  the  first  day  of 
the  leave  of  absence;  or 

(B)  The  absence  is  requested  because 
of  the  student’s  medically  determinable 
conditions.  In  this  case,  the  student  must 
provide  the  school  with  a 
recommendation  from  a  physician  for 
leave  of  absence  longer  dian  60  days; 
and 

(4)  The  student  has  not  previously 
been  granted  a  leave  of  absence  by  the 
school.  Additional  leaves  of  absence  for 
a  student  must  be  approved  by  the 
Secretary. 

(20  U.S.C.  107B-2, 1082, 1088f-l(a)(2)) 

§  683.89  Payment  of  a  refund  to  a  lender. 

(a) (l]  A  school  shall  pay  that  portion 
of  the  student’s  refund  that  is  allocable 
to  a  PLUS  loan  to — 

(1)  The  original  lender,  or 

(ii)  A  subsequent  holder,  if  the  loan 
has  been  transferred  and  the  school 
knows  the  new  holder’s  identity. 

(2)  When  the  school  pays  refimd 
monies  to  a  lender  on  behalf  of  a 
student  whose  parent  received  a  PLUS 
loan  on  his  or  her  behalf,  the  school 
shall  provide  simultaneous  written 
notice  to  the  parent  and  the  student  of 
this  action. 

(b)  Calculating  what  portion  of  the 
refund  to  allocate  to  the  loan.  In 
determining  what  portion  of  a  student’s 
refund  for  an  academic  period  is 
allocable  to  a  PLUS  loan  received  by  the 
student’s  parent  for  the  same  academic 
period,  the  school  must  follow  the 
procediures  established  in  34  CFR  Part 
668  (Student  Assistance  General 
Provisions). 

(c)  Timely  payment  of  refund.  A 
school  shall  pay  each  refund  that  is  due 
in  accordance  with  the  following: 

(1)  Within  40  days  after  the  date  of  the 
student’s  withdrawal  fit)m  the  school,  as 


determined  in  accordance  with 
§  683.88(b);  or 

(2)  In  the  case  of  a  student  who  does 
not  retium  to  school  at  the  expiration  of 
an  approved  leave  of  absence  (see 
§  683.88(b)),  within  40  days  after  the  last 
day  of  that  leave  of  absence. 

(d)  Transition  requirements.  In  the 
event  of  a  school’s  closure,  termination, 
suspension  of  operations,  or  change  in 
ownership,  the  school  or  its  successors 
shall  make  provision  for  compliance 
with  the  requirements  of  this  section 
with  regard  to  students  on  whose  behalf 
parents  obtained  loans  for  periods  of 
attendance  at  the  school  prior  to  the 
school’s  change  in  status. 

(20  U.S.C.  1078-2, 1082, 1094] 

§  683.90  Termination  of  a  school’a  lending 
eligibility. 

(a)  General.  The  Secretary  terminates 
a  school’s  eligibility  to  make  GSLP  and 
PLUS  loans,  imder  the  Federal  PLUS 
program,  the  FISLP  or  a  guarantee 
£igency  program,  if  the  school  reaches 
the  15  percent  limit  on  loan  defaults 
described  in  paragraph  (b)  of  this 
section. 

(b)  The  15 percent  limit.  (1)  The 
Secretary  terminates  a  school’s 
eligibility  to  make  GSLP  and  PLUS  loans 
if,  during  each  of  the  two  most  recent 
consecutive  one-year  periods  for  which 
data  is  available,  the  total  amount  of 
loans  described  in  paragraph  (b)(l)(i)  of 
this  section  is  equal  to  or  greater  than  15 
percent  of  the  total  amount  of  loans 
described  in  paragraph  (b)(l)(ii)  of  this 
section. 

(1)  The  original  principal  amount  of 
loans  the  school  has  ever  made  that 
went  into  default  during  that  period. 

(ii)  The  original  principal  amount  of 
all  loans  the  school  has  ever  made, 
including  loans  in  deferment  status, 
that — 

(A)  Were  in  repayment  status  at  the 
beginning  of  that  period;  or 

(B)  Entered  repayment  status  during 
that  period. 

(2)  In  making  the  determination 
required  by  this  section,  the  Secretary 
considers  the  status  of  all  GSLP  and 
PLUS  loans  made  by  the  school, 
whether  the  loans  are  held  by  the  school 
or  a  subsequent  holder. 

(c)  Exception  based  on  hardship.  The 
Secretary  does  not  terminate  a  school’s 
lending  eligibility  under  paragraph  (a)  of 
this  section  if  the  Secretary  determines 
that  the  termination  would  result  in  a 
hardship  condition  for  the  school  or  its 
students.  'The  Secretary  makes  this 
determination  if  the  school  shows  that — 

(1)  Termination  is  not  justified  in  light 
of  recent  improvements  the  school  has 
made  in  its  collection  capabilities  that 
will  cause  the  school’s  loan  delinquency 


rate  to  improve  within  the  next  year. 
Examples  of  these  improvements 
include  the  following: 

(1)  Adopting  more  efficient  collection 
procedures. 

(ii)  Employing  increased  collection 
staff;  or 

(2)  Termination  would  cause  a 
substantial  hardship  to  the  school’s 
current  or  prospective  students  or  their 
parents  based  on — 

(i)  The  extent  to  which  the  school 
provides,  and  expects  to  continue  to 
provide,  educational,  opportunities  to 
economically  disadvantaged  students, 
as  measured  by  the  percentage  of 
students  enrolled  at  the  school  who — 

(A)  Fall  within  the  “low-income 
family’’  category  used  by  the  Bureau  of 
the  Census; 

(B)  Would  not  be  able  to  enroll,  or 
continue  their  enrollment,  at  that  school 
without  a  GSLP  or  PLUS  loan  fiom  the 
school;  and 

(C)  Would  not  be  able  to  obtain  a 
comparable  education  at  another  school. 

(ii)  The  extent  to  which  the  school 
offers  academic  programs  that — 

(A)  Are  unique  in  the  geographical 
area  the  school  serves;  and 

(B)  Would  not  be  available  to  some 
students  if  they  or  their  parents  could 
not  obtain  loans  fiom  the  school. 

(iii)  The  quality  of  improvements  the 
school  has  made  in  its — 

(A)  Management  of  student  financial 
assistance  programs;  and 

(B)  Conformance  with  sound  business 
practices. 

(d)  Termination  procedures.  The 
Secretary  does  not  terminate  the  lending 
eligibility  of  a  school  under  this  section 
until  the  school  has  been  notified  of  the 
impending  action  and  has  had  an 
opportunity  for  a  hearing. 

(1)  The  termination  notice.  A 
Department  of  Education  official 
designated  by  the  Secretary  begins  a 
termination  action  by  sending  a  notice 
to  the  school.  The  notice  is  sent  by 
certified  mail  with  a  return  receipt 
requested.  In  the  notice,  the  designated 
official — 

(i)  Informs  the  school  of  the  intent  to  . 
terminate  the  school’s  lending  eligibility 
because  of  the  school’s  default 
experience; 

(ii)  Specifies  the  proposed  effective 
date  of  the  termination  as  the  next 
October  1; 

(iii)  Informs  the  school  that  it  has  15 
days  to  do  the  following — 

(A)  Submit  any  written  material  it 
wants  considered  in  determining 
whether  its  lending  eligibility  should  be 
terminated  under  paragraph  (a)  of  this 
section,  including  written  material  in 
support  of  a  hardship  exception  under 
paragraph  (c)  of  this  section;  or 
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(B)  Request  a  hearing  to  show  why  the 
school  should  not  be  terminated. 

(2)  If  a  hearing  is  not  requested.  If  the 
school  does  not  request  a  hearing  but 
submits  written  material,  the  designated 
official  considers  that  material  and 
notifies  the  school  as  to  whether  the 
termination  action  will  be  taken. 

(3)  The  hearing.  The  designated 
official  schedules  the  date  and  place  of 
a  hearing  for  a  school  that  has  requested 
a  hearing.  The  date  of  the  hearing  is  at 
least  15  days  from  the  date  that  the 
designated  official  received  the  request. 

(1)  A  presiding  officer  (defined  in 
§  683.101)  conducts  the  hearing. 

(ii)  The  presiding  officer  considers  all 
written  material  presented  before  the 
hearing  and  any  other  material 
presented  during  the  hearing. 

(iii)  The  presiding  officer  determines  if 
termination  of  the  school’s  lending 
eligibility  is  warranted. 

(4)  Review  of  a  termination  of  a 
school's  lending  eligibility.  The  decision 
of  the  presiding  officer,  or  of  the 
designated  official,  in  the  event  that  the 
school  has  submitted  written  material 
but  has  not  requested  a  hearing,  is 
subject  to  review  by  the  Secretary. 

(e)  Reinstatement  of  lending 
eligibility.  (1)  A  school  that  has  its 
lending  eligibility  terminated  under  this 
section  may  not  make  further  GSLP  or 
PLUS  loans  unless  it  has  entered  into  a 
new  lending  agreement  with  the 
Secretary  under  §  683.81. 

(2)  A  new  agreement  may  not  take 
effect  unitl  at  least  one  year  after  a 
school’s  lending  eligibility  has  been 
terminated  under  this  section. 

(f)  Schools  under  the  same  ownership. 
If  a  school  makes  loans  to  students  or 
parents  of  such  students  in  attendance 
at  other  schools  under  the  same 
ownership,  the  Secretary  may  make  the 
determinations  required  by  this  section 
by— 

(1)  Treating  all  the  schools  as  one;  or 

(2)  Treating  each  school  on  a  school- 
by-school  basis. 

(20  U.S.C.  1078-2, 1082, 1085) 

§  683.91  Records,  reports  and  inspection 
requirements  for  participating  schoois. 

(a)  General.  (1)  Each  school  shall 
establish  and  maintain  proper 
administrative  and  fiscal  procedures 
and  all  necessary  records,  as  set  forth  in 
these  regulations  and  34  CFR  Part  668 
(Student  Assistance  General 
Provisions),  in  order  to — 

(i)  Protect  the  rights  of  parents  and 
students; 

(ii)  Protect  the  United  States  from 
unreasonable  risk  of  loss  due  to 
defaults;  and 

(iii)  Comply  with  any  specific 
requirements  in  these  regulations  and  34 


CFR  Part  668  (Student  Assistance 
General  Provisions). 

(2)  Each  school  shall  submit  such 
reports,  as  prescribed  by  the  Secretary, 
as  are  necessary  to  comply  with  these 
regulations  and  34  CFR  Part  668  (Student 
Assistance  General  Provisions). 

(b)  Loan  record  requirements.  In 
addition  to  records  required  by  34  CFR 
Part  668,  for  each  loan  received  by  the 
parents  of  its  students  a  school  shall 
maintain  a  record  of — 

(1)  The  name  of  the  borrower; 

(2)  The  name  of  the  student  on  whose 
behalf  the  loan  was  made; 

(3)  The  name  of  the  lender; 

(4)  The  amount  of  the  loan; 

(5)  The  period  for  which  the  loan  was 
intended; 

(6)  The  data  used  to  construct  an 
individual  student  budget  or  the  school’s 
itemized  standard  budget  used  in 
calculating  the  student’s  estimated  cost 
of  attendance; 

(7)  The  amount  of  the  student’s  tuition 
and  fees  paid  for  that  period; 

(8)  The  date  the  student  paid  the 
tuition  and  fees; 

(9)  The  date  the  school  received  each 
loan  check,  if  the  loan  check  was 
disbursed  through  the  school  and  the 
school  itself  was  not  the  lender; 

(10)  The  date  the  school  gave  each 
loan  check  to  the  parent,  unless 
disbursement  was  made  directly  to  the 
parent  by  a  lender; 

(11)  The  date  the  school  endorsed 
each  loan  check,  if  the  school  was  a  co¬ 
payee; 

(12)  The  date  of  disposition  of  the  loan 
proceeds,  if  the  school  was  a  co-payee 
and  the  parent  endorsed  the  check 
before  the  school  did. 

(c)  Retention  requirement  for  records 
and  reports. 

(1)  Unless  otherwise  directed  by  the 
Secretary,  the  school  shall  keep  all 
records  required  under  these  regulations 
for  5  years,  following  the  last  date  of  the 
period  for  which  the  loan  was  intended. 

(2)  Unless  otherwise  directed  by  the 
Secretary,  the  school  shall  also  keep,  for 
5  years  after  their  completion,  copies  of 
reports  and  other  forms  utilized  by  the 
school  related  to  PLUS  loans. 

(3)  In  the  event  of  the  closure, 
termination,  suspension  or  change  of 
ownership  of  a  participating  school,  that 
school  or  its  successor  must  make 
provision  for  the  retention  of  the  records 
and  reports  required  by  these 
regulations  and  for  access  to  these 
records  and  reports  for  purposes  of 
paragraph  (d)  of  this  section. 

(4)  Records  and  reports  may  be  kept 
on  microfilm  or  computer  format. 

(d)  Federal  audits.  For  purposes  of 
audit  and  examination,  the  school  shall 
give  the  Secretary,  the  Comptroller 


General  of  the  United  States,  or  any  of 
their  duly  authorized  representatives 
access  to  records  required  by  these 
regulations  and  by  34  Part  668  (Student 
Assistance  General  Provisions)  and  to 
any  other  pertinent  books,  documents, 
papers  and  records. 

(e)  Non-Federal  audits.  (1)  The  school 
shall,  in  conformance  with  34  CFR  Part 
668  (Student  Assistance  General 
Provisions),  audit  or  have  audited  under 
its  direction,  all  of  the  school’s  PLUS 
transactions  to  determine  at  a 
minimum — 

(1)  The  fiscal  integrity  of  financial 
transactions  and  reports;  and 

(ii)  Whether  the  transactions  are  in 
compliance  with  the  applicable  laws 
and  regulations. 

(2)  Audits  shall  be  performed  in 
accordance  with  the  Department  of 
Education’s  “Audit  Guide  for  the 
Guaranteed  Student  Loan  Program.” 

(3)  The  school  shall  have  an  audit 
performed  at  least  once  every  two  years. 
Each  audit  must  cover  the  entire  period 
of  time  that  elapsed  since  the  last  audit 
that  was  performed. 

(4)  The  school  shall  submit  the  audit 
report  to  the  appropriate  regional  office 
of  the  Department  of  Education’s  Audit 
Agency  for  review. 

(20  U.S.C.  1078-2, 1082. 1083) 

Subpart  F— Limitation,  Suspension,  or 
Termination  of  Lender  Eiigibility  Under 
the  Federai  Parent  Loans  for 
Undergraduate  Students  Program 

§  683.100  Purpose  and  scope. 

(a)  ’This  subpart  establishes  rules  for 
the  limitation,  suspension,  or 
termination  of  the  eligibility  of  an 
otherwise  eligible  lender  to  participate 
in  the  Federal  PLUS  Program.  These 
rules  apply  to  a  lender  that  violates  any 
provision  of  the  Federal  PLUS  program 
statute  or  any  regulation,  special 
arrangement,  agreement,  or  limitation 
prescribed  under  the  Federal  PLUS 
program. 

(b)  This  subpart  does  not  apply  to  a 
determination  that  an  organization  fails 
to  meet  the  definition  of  “lender”  in 

§  683.10,  nor  to  a  school’s  loss  of  lending 
eligibility  due  to  its  default  experience 
under  §  683.86. 

(c)  This  subpart  also  does  not  apply  to 
administrative  action  by  the  Department 
of  Education,  based  on  any  alleged 
violation  of — 

(1)  Title  VI  of  the  Civil  Rights  Act  of 
1964,  which  is  governed  by  34  CFR  Parts 
100  and  101; 

(2)  Title  IX  of  the  Education 
Amendments  of  1972  (relating  to  sex 
discrimination),  which  is  governed  by  34 
CFR  Part  106;  or 
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(3)  The  Family  Educational  Rights  and 
Privacy  Act  of  1974  (§  438  of  the  General 
Education  Provisions  Act,  as  amended] 
which  is  governed  by  34  CFR  Part  99. 

(20  U.S.C.  1078-2, 1080, 1082, 1088f-l) 

S  683.101  Definitions  of  terms  used  in  this 
subpart 

Designated  ED  official:  An  official  of 
the  United  States  Department  of 
Education  to  whom  the  Secretary  has 
delegated  the  responsibility  for  initiating 
and  pursuing  limitation,  suspension,  and 
termination  procedures. 

Limitation:  The  continuation  of  a 
lender's  eligibility,  subject  to 
compliance  with  special  conditions  set 
by  the  Secretcury  as  a  result  of  a 
limitation  or  termination  proceeding. 

Presiding  officer:  An  impartial  person 
who  has  no  prior  involvement  with  the 
facts  giving  rise  to  a  limitation, 
suspension  or  termination  proceeding, 
and  who  is  selected  by  the  Secretary  to 
conduct  a  hearing. 

Suspension:  The  removal  of  a  lender’s 
eligibility  for  a  specified  period  of  time 
or  until  the  lender  meets  certain 
requirements. 

Termination:  The  removal  of  a 
lender’s  eligibility  for  an  indefiinite 
period  of  time. 

(20  U.S.C.  1078-2, 1080, 1082, 1088f-l) 

§  683.102  Eftaet  on  prior  participation. 

Limitation,  suspension,  or  termination 
proceedings  do  not  affect  a  lender’s 
responsibUities,  or  rights  to  benefits  and 
claim  payments,  that  are  based  on  the 
lender’s  prior  participation  in  the 
program,  except  as  provided  in 
§  683.109. 

(20  U.S.C.  1078-2, 1060, 1062, 1088f-l) 

S  663.103  informal  compNanca  procedura. 

(a)  If  the  Secretary  receives  a 
complaint,  or  other  information  that  the 
Secretary  believes  to  be  reliable, 
indicating  that  a  lender  may  be  violating 
applicable  laws,  regulations,  special 
arrangements,  agreements,  or 
limitations,  the  Secretary  may  give  the 
lender  a  reasonable  opportunity  to — 

(1)  Respond  to  the  complaint  or  other 
information: 

(2)  Show  that  the  matter  has  been 
corrected;  or 

(3)  Submit  an  acceptable  plan  to 
correct  the  violation  and  prevent  its 
recurrence. 

(b)  Limitation,  suspension  or 
termination  procedures  need  not  be 
delayed  during  the  informal  compliance 
procedure  under  paragraph  (a)  if  the 
Secretary  believes — 

(1)  The  delay  would  harm  the  Federal 
PLUS  program;  or 


(2)  The  informal  compliance 
procedure  would  not  correct  the  alleged 
violation. 

(20  U.S.C.  1078-2, 1080, 1082, 1088f-l] 

§683.104  Emergenqr  action. 

(a)  The  Secretary,  through  a 
designated  ED  official,  may  take 
emergency  action  to  stop  issuing 
insurance  commitments  to  a  lender  if  the 
designated  ED  official — 

(1)  Receives  information,  which  the 
official  believes  to  be  reliable,  that  the 
lender  is  violating  applicable  laws, 
regulations,  special  arrangements, 
agreements,  or  limitations; 

(2)  Determines  that  immediate  action 
is  necessary  to  prevent  the  likelihood  of 
substantial  losses  by  the  Federal 
Government,  students  or  parents;  and 

(3)  Determines  that  the  likelihood  of 
loss  outweighs  the  importance  of 
following  the  procedures  for  limitation, 
suspension,  or  termination. 

(b)  The  designated  ED  official  begins 
an  emergency  action  by  notifying  the 
lender,  by  certified  mail  with  return 
receipt  requested,  of  the  action  and  the 
reasons  for  it.  The  effective  date  of  the 
action  is  the  date  that  the  notice  is 
mailed. 

(c)  An  emergency  action  does  not 
exceed  30  days  unless  a  limitation, 
suspension,  or  termination  proceeding  is 
begun  before  that  period  expires.  In  that 
event,  the  emergency  action  may  be 
extended  until  ffie  completion  of  the 
proceeding,  including  any  appeal  that 
may  be  made  to  the  Secretary. 

(d)  If  a  limitation,  suspension,  or 
termination  proceeding  is  begun,  the 
Secreteiry  provides  the  lender,  upon 
request,  an  opportunity  to  demonstrate 
that  the  emergency  action  is 
unwarranted. 

(20  U.S.C.  1078-2, 1080, 1082, 1068f-l] 

§  663.105  Suspension  proceedings. 

(a)  Scope  and  consequences.  A 
suspension  removes  a  lender’s  eligibility 
under  the  Federal  PLUS  program  for  a 
period  of  time.  That  period  does  not 
exceed  60  days  from  the  effective  date 
of  the  suspension  unless — 

(1)  The  lender  and  the  designated  ED 
official  agree  to  an  extension,  if  the 
lender  has  not  requested  a  hearing;  or 

(2)  The  designated  ED  official  begins  a 
limitation  or  termination  proceeding. 

(b)  Procedure.  (1)  The  designated  ED 
official  begins  a  suspension  proceeding 
by  sending  a  notice  to  the  lender  by 
certified  mail  with  return  receipt 
requested.  In  the  notice,  the  designated 
ED  official — 

(i)  Informs  the  lender  of  the 
Secretary’s  intent  to  suspend  the 
lender’s  eligibility,  cites  the 


consequences  of  that  action,  and 
identifies  the  alleged  violations  on 
which  that  action  is  based; 

(ii)  Specifies  the  proposed  effective 
date  of  the  suspension,  which  is  at  least 
20  days  after  the  date  of  mailing  of  the 
notice  of  intent; 

(iii)  Informs  the  lender  that  the 
suspension  will  not  take  effect  on  the 
date  specified  in  the  notice  if  the 
designated  ED  official  receives,  at  least 
five  days  before  that  date,  a  request  for 
a  hearing  or  written  material  showing 
why  the  suspension  should  not  take 
place;  and 

(iv)  Asks  the  lender  to  correct 
voluntarily  the  alleged  violation(s). 

(2)  If  the  lender  does  not  request  a 
hearing  but  submits  written  material  the 
designated  ED  official  considers  that 
material  and  notifies  the  lender  that — 

(i)  The  proposed  suspension  is 
dismissed;  or 

(ii)  The  suspension  is  effective  as  of  a 
specified  date. 

(3)  If  the  lender  requests  a  hearing  by 
the  time  specified  in  paragraph  (b}(l](iii} 
of  this  section  the  designated  ED  official 
sets  the  date  and  place.  The  date  is  at 
least  15  days  after  the  designated  ED 
official  receives  the  request.  No 
suspension  takes  place  until  a  hearing  is 
held. 

(4)  A  presiding  officer  conducts  the 
hearing  and  a  written  record  of  the 
hearing  is  made. 

(5)  At  the  hearing,  the  presiding  officer 
shall  consider  any  written  material 
presented  before  the  hearing  and  all 
other  evidence  presented  during  the 
hearing. 

(6)  If  the  presiding  officer  concludes 
that  the  suspension  is  warranted,  the 
presiding  officer  issues  an  initial 
decision  suspending  the  lender’s 
eligibility. 

(7)  The  Secretary  reviews  the  initial 
decision  of  the  presiding  officer  and 
issues  a  final  decision.  Tlie  Secretary 
adopts  the  initial  decision  unless  it  is 
clearly  unsupported  by  the  evidence. 

(c)  Notice  of  the  suspension  is 
promptly  mailed  to  the  lender.  The 
suspension  takes  effect  either  on  the 
date  that  the  initial  decision  notice  is 
mailed  to  the  lender  or  on  the  original 
proposed  effective  date  stated  in  the 
notice  of  intent,  whichever  is  later. 

(d)  If  the  designated  ED  official  begins 
a  limitation  or  termination  proceeding 
before  the  suspension  period  ends,  the 
suspension  period  may  be  extended 
until  the  completion  of  that  proceeding, 
including  any  appeal  to  the  Secretary. 

(20  U.S.C.  1078-2, 1080, 1082, 1088f-l) 
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§  683.106  Limitation  or  termination 
proceedings. 

(a)  Scope  and  consequences.  A 
limitation  or  termination  either — 

(1)  Limits  in  a  specifled  manner  the 
eligibility  of  a  lender  to  participate  in 
the  Federal  PLUS  program;  or 

(2)  Removes  the  eligibility  of  a  lender 
to  make  any  new  Federal  PLUS  loans. 

(b)  Procedure.  (1)  The  designated  ED 
official  begins  a  limitation  or 
termination  proceeding,  whether  or  not 
a  suspension  proceeding  has  begun,  by 
sending  the  lender  a  notice  by  certiHed 
mail  with  return  receipt  requested.  In 
the  notice,  the  designated  ^  official — 

(1)  Informs  the  lender  of  the 
Secretary's  intent  to  limit  or  terminate 
the  lender's  eligibility,  cites  the 
consequences  of  that  action,  identifies 
the  alleged  violations  on  which  that 
action  is  based,  and  in  the  case  of  a 
limitation  states  the  limits  which  may  be 
imposed; 

(ii)  Specifies  the  proposed  effective 
date  of  the  limitation  or  termination, 
which  is  at  least  20  days  after  the  date 
of  mailing  of  the  notice  of  intent; 

(iii)  Informs  the  lender  that  the 
limitation  or  termination  will  not  take 
effect  on  the  date  specified  in  the  notice 
if  the  designated  ED  official  receives,  at 
least  5  days  before  that  date,  a  request 
for  a  hearing  or  written  material 
showing  why  the  limitation  or 
termination  should  not  take  place;  and 

(iv)  Asks  the  lender  to  correct 
voluntarily  the  alleged  violation(s]. 

(2)  If  the  lender  does  not  request  a 
hearing  but  submits  written  material  the 
ED  official  considers  that  material  and 
notifies  the  lender  that  either — 

(i)  The  proposed  action  is  dismissed; 

(ii)  Limitations  are  effective  as  of  a 
specified  date;  or 

(iii)  The  termination  is  effective  as  of 
a  specified  date. 

(3)  If  the  lender  requests  a  hearing  by 
the  time  specified  in  paragraph  (b)(l](iii) 
of  this  section  the  designated  ED  official 
sets  the  date  and  place.  The  date  is  at 
least  15  days  after  the  designated  ED 
official  receives  the  request.  No 
proposed  limitation  or  termination  takes 
place  until  after  a  hearing  is  held. 

(4)  A  presiding  officer  conducts  the 
hearing,  and  a  written  record  of  the 
hearing  is  made. 

(5)  At  the  hearing  the  presiding  officer 
shall  consider  any  written  material 
presented  before  the  hearing  and  all 
other  evidence  presented  during  the 
hearing. 

(6)  If  the  presiding  officer  concludes 
that  limitation  or  termination  is 
warranted  the  presiding  officer  issues  an 
initial  decision  that  limits  or  terminates 
the  lender's  eligibility. 


(7)  If  a  termination  action  is  brought 
against  a  lender,  and  the  presiding 
officer  believes  a  limitation  to  be  more 
appropriate,  the  presiding  officer  may 
issue  a  decision  imposing  one  or  more 
limitations  on  a  lender  rather  than 
terminating  its  eligibility. 

(c)  Expedited  hearings.  With  the 
approval  of  the  presiding  officer  and  the 
consent  of  the  designated  ED  official 
and  the  lender  any  time  schedule 
specified  in  this  section  may  be 
shortened. 

(20  U.S.C.  1078-2, 1080, 1082, 1088f-l) 

§  683.107  Initial  and  final  decisions. 

(a)  The  presiding  officer  issues  an 
initial  decision  in  any  limitation, 
suspension,  or  termination  proceeding 
based  on  findings  of  fact  and 
conclusions  of  law.  The  presiding  officer 
shall  base  findings  of  fact  only  on 
evidence  considered  at  the  hearing  and 
matters  given  official  notice.  The 
presiding  officer's  initial  decision  is 
mailed  promptly  to  the  lender. 

(b)  In  a  suspension  proceeding,  the 
Secretary  reviews  the  presiding  officer's 
initial  decision  and  issues  a  final 
decision.  The  Secretary  adopts  the 
initial  decision  imless  it  is  clearly 
unsupported  by  the  evidence. 

(c) (1)  In  a  limitation  or  termination 
proceeding,  the  presiding  officer's  initial 
decision  automatically  becomes  the 
Secretary's  final  decision  20  days  after  it 
is  issued  unless,  within  that  20-day 
period,  the  lender  or  designated  ED 
official  appeals  the  decision  to  the 
Secretary. 

(2)  Within  a  period  of  time  specified 
by  the  Secretary  the  appealing  party 
may  submit  additional  written  material 
including  exceptions  to  the  initial 
decision,  proposed  findings  and 
conclusions,  and  supporting  briefs  and 
statements.  The  Secretary  sets  a  time  by 
which  the  opposing  party  shall  respond. 
Any  party  submitting  material  to  the 
Secretary  shall  provide  a  copy  to  each 
party  that  participated  in  the  hearing. 

(3)  The  presiding  officer's  initial 
decision  limiting  or  terminating  the 
lender's  eligibility  does  not  take  effect 
pending  the  appeal,  unless  the  Secretary 
determines  that  a  stay  of  the  effective 
date  would  seriously  and  adversely 
affect  the  Federal  PLUS  program, 
students  or  parents. 

(4)  After  an  appeal  the  Secretary 
issues  a  final  decision  affirming, 
modifying,  or  reversing  the  initial 
decision,  including  a  statement  of 
reasons  for  the  Secretary's  decision. 

(20  U.S.C.  1076-2, 1080, 1082, 1068f-l] 


§  683.108  Verification  of  mailing  dates. 

The  Department  of  Education's 
mailing  dates  are  verified  by  the  original 
receipts  fi'om  the  United  States  Postal 
Service. 

(20  U.S.C.  1078-2, 1080, 1082, 1088f-l) 

§  683.109  Effect  of  suspension  or 
termination  proceeding. 

After  the  effective  date  of  a  lender's 
suspension  or  termination,  the  Secretary 
does  not  insure  new  loans  made  by  that 
lender.  Also,  the  Secretary  may  prohibit 
the  lender  from  making  further 
disbursements  on  a  loan  for  which  an 
instance  commitment  already  has  been 
issued. 

(20  U.S.C.  1078-2, 1080, 1082, 1088f-l] 

§683.110  Limitation. 

A  limitation  may  include — 

(a)  A  limit  on  the  number  or  total 
amoimt  of  Federal  PLUS  loans  that  a 
lender  may  make,  purchase,  or  hold; 

(b)  A  limit  on  the  number  or  total 
amount  of  Federal  PLUS  loans  a  lender 
may  make  to  parents  on  behalf  of 
students  at  a  particular  school;  and 

(c)  Other  reasonable  requirements  or 
conditions. 

(20  U.S.C.  1078-2, 1080, 1082, 1088f-l] 

§683.111  Reimbursements,  refunds,  and 
offsets. 

(a)  The  Secretary,  designated  ED 
official,  or  presiding  officer  may  require 
a  lender  to  take  reasonable  corrective 
action  to  remedy  a  violation  of 
applicable  laws,  regulations,  special 
arrangements,  agreements,  or 
limitations. 

(b)  The  corrective  action  may  include 
payment  to  the  Secretary  or  to 
designated  recipients  of  any  funds  that 
the  lender  improperly  received, 
withheld,  disbursed,  or  caused  to  be 
disbursed.  Corrective  action  may.  for 
example,  relate  to — 

(1)  Interest  benefits,  special 
allowance,  or  other  claims  paid  by  the 
Secretary:  or 

(2)  Required  refunds  to  students 
whose  parents  receive  PLUS  loans  on 
their  behalf,  in  the  case  of  a  school 
lender. 

(c)  If  a  final  decision  requires  a  lender 
to  reimburse  or  make  any  payment  to 
the  Secretary,  the  Secretary  may  offset 
these  claims  against  any  benefits  or 
claims  due  the  lender. 

(20  U.S.C.  1078-2, 1080, 1082, 1088f-l) 

§  683.1 12  Relnstatanwnt  aftur  termination. 

(a)  A  lender  whose  eligibility  has  been 
terminated  may  file  a  request  for 
reinstatement  of  its  eligibility.  This 
request  may  not,  however,  be  filed 
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within  18  months  of  the  effective  date  of 
the  termination. 

(b)  The  reinstatement  request  must  be 
in  writing  and  must  show  that  the  lender 
has  corrected  the  violation(s)  on  which 
its  termination  was  based  and  meets  all 
qualifications  for  eligibility. 

(c)  A  school  lender  whose  eligibility 
as  a  participating  school  has  been 
terminated  under  34  CFR  Part  668 
(Student  Assistance  General  Provisions) 
may  not  be  reinstated  as  a  Federal  PLUS 
program  lender  unitl  it  is  reinstated  as  a 
participating  school.  However,  the 
school  may  request  reinstatement  as 
both  a  school  and  a  lender  at  the  same 
time. 

(d)  The  Secretary,  within  60  days  of 
receiving  the  reinstatement  request 
either — 

(1)  Grants  the  request; 

(2)  Denies  the  request:  or 

(3)  Grants  the  request  subject  to 
limitations. 

(e) (1)  If  the  Secretary  denies  the 
request  or  establishes  other  limitations 
the  lender,  upon  request,  will  be  granted 
an  opportunity,  including  a  meeting,  to 
show  why  its  eligibility  should  be  fully 
reinstated. 

(2)  A  lender  that  is  reinstated  with 
limitations  may  participate  in  the 
Federal  PLUS  program  under  the 
limitations  pending  this  appeal. 

(20  U.S.C.  1078-2, 1080, 1082, 1088f-l) 

§  683. 113  Removal  of  limitation. 

(a)  A  lender  may  request  removal  of 
the  Secretary’s  limitation  imposed  under 
these  regulations  no  sooner  than  12 
months  after  the  effective  date  of  the 
limitation. 

(b)  The  request  must  be  in  writing  and 
show  that  the  lender  has  corrected  the 
violation(s)  on  which  the  limitation  was 
based. 

(c)  The  Secretary  within  60  days  of 
receiving  the  request,  either — 

(1)  Grants  the  request; 

(2)  Denies  the  request;  or 

(3)  Grants  the  request  subject  to  other 
limitations. 

(d)  If  the  Secretary  denies  the  request 
or  establishes  other  limitations  the 
lender,  upon  request,  will  be  granted  an 
opportunity,  including  a  meeting,  to 
show  why  its  eligibility  should  be  fully 
reinstated. 

(e)  The  lender  may  participate  in  the 
Federal  PLUS  program  under  the 
limitations  pending  this  appeal. 

(20  U.S.C.  1078-2, 1080, 1082, 1088f-l) 

Appendix  A — Standards  for  Acceptable 
Refund  Policies  by  Participating  Schools 

For  purposes  of  §  683.8(b)  the 
Secretary  considers  guidelines  VI,  VII, 
and  VIII  of  the  following  document  to  be 


acceptable  elements  of  a  fair  and 
equitable  school  refund  policy.  The 
document,  which  is  reproduced  in  its 
entirety  for  the  convenience  of  the 
reader,  was  developed  by  the  National 
Association  of  College  and  University 
Business  Officers.  The  document  does 
not  affect  a  school’s  obligation  to 
comply  with  other  Department  of 
Education  regulations. 

Policy  Guidelines  for  Refund  of  Student 
Charges 

(I)  The  governing  board  of  the 
institution  should  review  and  approve 
the  schedule  of  all  institutional  charges 
and  refund  policies  applicable  to 
students.  The  pricing  of  services  and 
refund  policies  have  important 
consequences  to  students,  parents,  the 
institution,  and  society;  as  such,  pricing 
and  refund  policies  should  receive  board 
attention  and  approval. 

(II)  Institutions  should  seek  consumer 
views  in  the  process  of  establishing  and 
amending  charge  and  refund  structures. 
Decisions  regarding  institutional  funds 
are  ultimately  the  sole  responsibility  of 
the  institution’s  legally  designated  fund 
custodians.  However,  consumer 
concerns  do  affect  decision  making,  and 
involving  consumers  in  decision  making 
related  to  charges  and  refunds  is  a 
desirable  approach  for  assessing  student 
needs  and  creating  public  awareness  of 
institutional  requirements. 

(III)  Institutions  should  publish  a 
current  schedule  of  all  student  charges, 
a  statement  of  the  purpose  for  such 
charges,  and  related  refund  policies, 
and  have  them  readily  available  free  of 
charge  to  current  and  prospective 
students.  Students  and  parents  have  a 
right  to  know  what  charges  they  will  be 
expected  to  pay  and  what  will  or  will 
not  be  refunded.  They  also  have  a  right 
to  know  what  services  accompany 
payment  of  the  charges.  Informational 
materials  published  free  for  students 
and  prospective  students  are  ideal  for 
this  purpose. 

(IV)  Institutions  should  clearly 
designate  all  optional  charges  as 
“optional"  in  all  published  schedules 
and  related  materials.  Clearly,  charges 
that  are  mandatory  and  charges  that  are 
optional  must  be  plainly  differentiated 
in  all  printed  materials.  Also,  the 
institution  should  state  clearly  in  its 
schedule  if  a  charge  is  optional  for  some 
students  but  required  for  others. 
Statements  accompanying  the  schedule 
may  include  institutional  endorsements 
of  the  optional  program  or  service. 

(V)  Institutions  should  clearly  identify 
charges  and  depasits  that  are 
nonrefundable  as  “nonrefundable” on 
all  published  schedules.  Institutions 
determine  on  an  individual  basis  which 


of  their  charges  are  refundable  or  non¬ 
refundable.  In  general,  admission  fees, 
application  fees,  laboratory  fees,  facility 
and  student  activity  fees,  and  other 
similar  charges  are  not  refundable. 

'These  fees  are  generally  charged  to 
cover  the  cost  of  activities  such  as 
processing  applications  and  other 
student  information,  reserving  academic 
positions,  and  establishing  the  limits  of 
institutional  programs  and  services, 
reserving  housing  space,  and  otherwise 
setting  the  fixed  costs  of  the  institution 
for  the  coming  academic  periods. 

Institutions  determine  on  an 
individual  basis  which  of  their  deposits 
are  refundable  or  nonrefundable.  Some 
deposits  will  be  nonrefundable  or  will 
be  credited  to  a  student’s  accoimt  (e.g., 
tuition  deposits).  Others  are  refundable 
according  to  the  terms  of  the  deposit 
agreement  (e.g.,  deposits  for  breakage). 

(VI)  Institutions  should  refund 
housing  rental  charges,  less  a  deposit, 
so  long  as  written  notification  of 
cancellation  is  made  prior  to  a  well- 
publicized  date  that  provides 
reasonable  opportunity  to  make  the 
space  available  to  other  students. 
Written  notification  on  or  before  the 
beginning  of  the  term  of  the  contract  is 
necessary  to  ensure  utilization  of 
housing  units.  During  the  term  of  the 
contract,  room  charges  are  generally  not 
refundable.  However,  based  on  the 
program  offered,  space  availability,  debt 
service  requirements.  State  and  local 
laws,  and  other  individual 
circumstances,  institutions  may  provide 
for  some  more  flexible  refund  guideline 
for  housing. 

(VII)  Institutions  should  refund  board 
charges  in  full,  less  a  deposition,  if 
written  notification  of  cancellation  is 
made  prior  to  a  well-publicized  date 
that  falls  on  or  before  the  beginning  of 
the  term  of  the  contract.  Subsequent 
board  charges  should  be  refunded  on  a 
pro  rata  basis  less  a  withdrawal  fee.  It 
is  reasonable  to  make  a  refund  for  those 
goods  and  services  not  consumed.  The 
withdrawal  charge  should  reflect  that 
portion  of  an  institution’s  costs  that  are 
Hxed  for  the  term  of  the  contract. 

(VIII)  The  institutional  tuition  refund 
policy  for  an  academic  period  should 
include  the  following  minimum 
guidelines: 

A.  The  institution  should  refund  100 
percent  of  the  tuition  charge,  less  a 
deposit  fee,  if  written  notification  of 
cancellation  is  made  prior  to  a  well- 
publicized  date  that  falls  on  or  before 
the  first  day  of  classes. 

B.  The  institution  should  refund  at 
least  25  percent  of  the  tuition  charge  if 
written  notification  of  withdrawal  is 
made  during  the  first  25  percent  of  the 
academic  period.  It  is  reasonable  to 
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refund  tuition  charges  on  a  sliding  scale 
if  a  student  withdraws  from  his  or  her 
program  prior  to  the  end  of  the  first  25 
percent  of  the  academic  period  unless 
state  law  imposes  a  more  restrictive 
refund  policy. 

(IX)  The  institution  should  assess  no 
penalty  charges  where  the  institution, 
as  opposed  to  the  student,  is  in  error. 

The  institution  should  make  refunds  in 
cases  where  the  institution  has  assessed 
charges  in  error.  Penalty  charges,  such 
as  those  involving  late  registration  fees, 
change  of  schedule  fees,  late  payment 
fees,  should  not  be  assessed  if  it  is 
determined  that  the  student  is  not 
responsible  for  the  action  causing  the 
charge  to  be  levied. 

(X)  Institutions  should  advise  students 
that  any  notifications  of  withdrawal  or 
cancellation  and  requests  for  refund 
must  be  in  writing  and  addressed  to  the 
designated  institutional  officer.  A 
student’s  written  notification  of 
withdrawal  or  cancellation  and  request 
for  a  refund  provides  an  accurate  record 
of  transactions  and  also  ensures  that 
such  request  will  be  processed  on  a 
timely  basis.  Accepteance  of  oral 
requests  is  an  imdesirable  practice. 

(XI)  Institutions  should  pay  or  credit 
refunds  due  on  a  timely  basis.  The 
definition  of  “timely  basis’  should 
include  the  time  required  to  process  a 
formal  student  request  for  refund,  to 
process  a  check  if  required,  and  toi 
allow  for  mail  delievery,  when 
nececessary.  If  an  institution  has  a 
policy  that  a  refund  of  an 
inconsequential  amount  will  not  be 
made,  this  policy  should  be  published  in 
part  of  all  materials  related  to  refund 
policies. 

(XU)  Institutions  should  publicize,  as 
a  part  of  their  dissemination  of 
information  on  charges  and  refunds, 
that  an  appeals  process  exists  for 
students  or  parents  who  feel  that 
individual  circumstances  warrant 
exceptions  from  published  policy.  The 
informational  materials  should  include 
the  name,  title,  and  address  of  the 
official  responsible.  Although  charges 
and  refimd  policies  should  reflect 
extensive  consideration  of  student  and 
institutional  needs,  it  will  not  be 
possible  to  encomposs  in  these 
structures  the  variety  of  personal 
circumstances  that  may  exist  or 
develop.  Institutions  are  required  to 
provide  a  system  of  due  process  to  their 
students,  and  charges  and  refund 
policies  are  legitimately  a  part  of  that 
process.  Students  and  parents  should  be 
informed  regularly  of  procedures  for 


requesting  information  concerning 
exceptions  to  published  policies. 

[FR.  Doc.  Bl-ieao  Filed  1-16-81;  8:45  am] 
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34  CFR  Parts  791, 792, 793, 794 

Teacher  Corps  Program  Grants 
agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  the  regulations  governing  grants 
under  the  Teacher  Corps  Program.  These 
proposed  regulations  implement  the 
provisions  of  Section  502  of  the 
Education  Amendments  of  1980.  ’They 
also  clarify  the  differences  among  the 
three  types  of  projects  funded  under  the 
program  and  organize  the  program  into 
four  parts  to  promote  ease  of 
understanding. 

DATES:  Comments  must  be  received  on 
or  before  March  5, 1981. 

ADDRESSES:  Comments  on  these 
proposed  regulations  should  be 
submitted  to  Dr.  Preston  Royster, 

Teacher  Corps  Program,  U.S. 

Department  of  Education,  Room  720, 
Riviere  Building,  1832  M  Street,  N.W., 
Washington,  D.C.  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Preston  Royster.  Telephone  (202) 
653-8320. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  for  the  Teacher  Corps 
Program,  currently  Part  793  of  Title  34  of 
the  Code  of  Federal  Regulations,  are 
reorganized  by  these  proposed 
regulations  into  four  parts. 

34  CFR  Part  791  contains  provisions 
applicable  to  all  types  of  projects  under 
the  program.  The  three  other  parts 
contain  provisions  specific  to  each  type 
of  project  as  follows: 

34  CFR  Part  792 — ^Teacher  Corps — 
Training  Projects. 

34  era  Part  793 — ^Teacher  Corps — 
Youth  Advocacy  Prmects. 

34  era  Part  794 — ^Teacher  Corps — 
Mathematics  and  Science 
Developmental  Projects. 

Part  794  implements  Section  502  of  the 
Education  Amendments  of  1980 
authorizing  the  Secretary  to  award 
grants,  under  the  Teacher  Corps 
Program,  to  improve  instruction  in 
mathematics  and  science. 

As  proposed  in  the  regulations,  these 
projects  are  designed  to — 

(a)  Develop  or  improve,  and  test 
curricular  and  instructional  materials  for 
teacher  training  in  mathematics  and 
science;  and 

(b)  Provide  training  for  teachers  to 
increase  their  effectiveness  in 
developing  instructional  materials  and 


in  teaching  mathematics  and  science  in 
schools  that  have  a  high  concentration 
of  children  for  low-income  families. 

The  Secretary’s  interpretation  of  the 
authorizing  statute  focuses  attention  on 
teacher  training  because  teacher 
training  projects  would  be  consistent 
with  other  types  of  projects  under  the 
Teacher  Corps  Program.  The  Secretary 
invites  comments  on  this  interpretation. 

In  addition  to  introducing  these  new 
types  of  projects,  the  proposed 
regulations  make  certain  changes  in  the 
current  regulations  governing  Teacher 
Corps  Training  Projects  and  Youth 
Advocacy  Projects.  These  changes 
include  the  following: 

(a)  The  proposed  regulations  delete 
the  requirement  that  a  project  be 
conducted  under  the  supervision  of  a 
policy  board. 

(b)  The  criteria  the  Secretary  uses  in 
selecting  grantees  have  been  rewritten 
for  clarity. 

(c)  The  proposed  regulations  contain  a 
new  selection  criterion  dealing  with  the 
involvement  of  the  community  council  in 
developing,  implementing,  and 
evaluating  a  project. 

(d)  The  proposed  regulations  permit 
greater  flexibility  in  the  use  of  existing 
community  councils. 

(e)  Funding  for  the  fourth  and  fifth 
years  of  projects  would  be  limited  to 
projects  that,  the  Secretary  determines, 
have  proven  exceptionally  successful 
during  their  first  three  years  and, 
because  of  their  high  promise,  warrant 
further  support  to  demonstrate  and 
disseminate  the  educational 
improvements  they  have  achieved. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 
Written  comments  and 
recommendations  may  be  sent  to  the 
address  given  at  the  beginning  of  this 
preamble.  All  comments  received  on  or 
before  March  5, 1981  will  be  considered 
in  the  development  of  the  final 
regulations.  All  comments  submitted  in 
response  to  these  proposed  regulations 
will  be  available  for  public  inspection, 
during  and  after  the  comment  period,  in 
Room  720,  Riviere  Building,  1832  M 
Street,  N.W.,  Washington,  D.C.,  between 
the  hours  of  8:30  a.m.  and  4:00  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Information  Requirements 

The  Department  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  already  being  gathered  by  or  is 
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available  from  any  other  agency  or 
authority  of  the  United  States. 

Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act  (Pub.  L. 
96-354,  enacted  Sept.  19, 1980)  requires 
each  Federal  agency  to  prepare  an 
initial  regulatory  flexibility  analysis  for 
each  set  of  regulations  that — 

(1)  Is  published  as  a  notice  of 
proposed  rulemaking  after  January  1, 
1981;  and 

(2)  Has  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
(small  businesses,  small  organizations, 
or  small  governmental  jurisdictions). 

Because  the  Department  has  not  yet 
established  its  own  definitions  of  “small 
organization”  and  “small  governmental 
jurisdiction”  as  contemplated  by  the 
Act,  it  is  not  possible  to  prepare  a  full 
initial  regulatory  flexibility  analysis  at 
this  time.  Further,  since  the  regulations 
in  this  document  are  required  by  statute 
to  be  published,  in  tinal  form  no  later 
than  May  31, 1981,  it  is  impracticable  to 
delay  publication  while  the  necessary 
definitions  are  being  developed. 

In  these  circumstances,  the  Regulatory 
Flexibility  Act  permits  a  waiver  or  delay 
of  the  initial  regulatory  flexibility 
analysis.  If  it  is  determined  that  these 
regulations  are  subject  to  that  Act,  the 
Secretary  will  prepare  the  necessary 
analyses  at  a  later  date. 

As  an  interim  measure,  this  document, 
to  the  maximum  extent  possible, 
includes  information  of  the  kind 
contemplated  by  the  Regulatory 
Flexibility  Act,  including  the  reasons  for 
the  regulations,  and  any  significant 
issues  and  alternatives  for  consideration 
by  the  public.  To  assist  the  Department 
in  determining  whether  the  Regulatory 
Flexibility  Act  applies  to  these 
regulations,  and  in  complying  with  the 
Act's  requirements,  public  comment  is 
especially  invited  on  the  following 
matters; 

(1)  The  number  and  kind  of  small 
entities  (small  businesses,  small 
organizations,  or  small  governmental 
jurisdictions)  affected  by  the 
regulations. 

(2)  The  reporting,  recordkeeping,  and 
compliance  burdens  imposed  by  the 
regulations  on  small  entities. 

(3)  The  types  of  professional  skills 
necessary  for  preparation  of  any  reports 
or  records  required  by  the  regulations. 

(4)  Any  Federal  rules  that  may 
duplicate,  overlap,  or  conflict  with  the 
regulations. 

(5)  Any  significant  alternatives  that 
would  accomplish  the  purposes  of  the 
applicable  statute  but  would  minimize 
any  significant  economic  impact  of  the 
regulations  on  small  entities.  The 
Secretary  is  particularly  interested  in 


suggestions  on  alternatives  such  as  the 
following: 

•  The  establishment  of  differing 
reporting  or  compliance  requirements  or 
timetables  that  take  into  account  the 
resources  available  to  small  entities. 

•  The  clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  for  small  entities. 

•  The  use  of  performance  rather  than 
design  standards. 

•  An  exemption  for  small  entities 
from  coverage  by  part  or  all  of  the 
regulations. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  has  been  placed  in 
parentheses  on  the  line  following  each 
substantive  provision  of  these  proposed 
regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  84.045,  Teacher  Corps  Program) 
Dated:  January  13, 1981. 

Shirley  M.  Hufstedler, 

Secretary  of  Education. 

The  Secretary  proposes  to  add  a  new 
Part  791  to  Title  34  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  791— TEACHER  CORPS 
PROGRAM 

Subpart  A — General 

Sec. 

791.1  What  is  the  Teacher  Corps  Program? 

791.2  [Reserved] 

791.3  What  regulations  apply  to  the  Teacher 
Corps  Program? 

791.4  What  definitions  apply  to  the  Teacher 
Corps  Program? 

Subpart  B— [Reserved] 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

791.20  Joint  applications. 

791.21  Institutions  of  higher  education. 

791.22  Local  educational  agencies. 

791.23  Released  time  for  educational 
personnel. 

791.24  State  approval  of  applications. 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

791.30  How  does  the  Secretary  evaluate  an 
application? 

791.31  What  selection  criteria  does  the 
Secretary  use? 

791.32  Separate  grants. 

Subpart  E— [Reserved] 

Subpart  F— What  are  the  Administrative 
Responsibilities  of  a  Grantee? 

791.50  Employment  of  project 
administrative  staff. 

791.51  Project  director  and  project  staff. 

791.52  Members  of  the  Teachers  Corps. 

791.53  Supervision  of  Teacher  Corps 
members. 

791.54  Coordination  with  State  educational 
agency. 


Authority:  Title  V-A  of  the  Higher 
Education  Act  of  1965  (Pub.  L  89-329),  as 
amended  by  the  Education  Amendments  of 
1980  (Pub.  L.  96-374)  (20  U.S.C.  1101  et  seq.). 

Subpart  A — General 

§  791.1  What  is  the  Teacher  Corps 
Program? 

(a)  The  Teacher  Corps  Program 
provides  Federal  financial  assistance 
to— 

(1)  Strengthen  the  educational 
opportunities  available  to  children  in 
areas  having  concentrations  of  low- 
income  families; 

(2)  Encourage  colleges  and 
nniversities  to  broaden  their  programs  of 
teacher  preparation;  and 

(3)  Encoimage  institutions  of  higher 
education  and  local  educational 
agencies  (LEAs)  to  improve  programs  of 
training  and  retraining  for  teachers, 
teacher  aides,  and  other  educational 
personnel. 

(b)  Through  the  Teacher  Corps 
Program  the  Secretary  assists  three 
types  of  projects: 

(1)  Teacher  Corps  Training  Projects. 

(2)  Youth  Advocacy  Projects. 

(3)  Mathematics  and  Science 
Developmental  Projects. 

(20  U.S.C.  llOfietseq.) 

§  791.2  [Reserved] 

§  791.3  What  regulations  apply  to  the 
Teacher  Corps  Program? 

The  following  regulations  apply  to  the 
Teacher  Corps  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  75  (Direct 
Grant  Programs)  and  34  CFR  Part  77 
(General). 

(b)  The  regulations  in  this  Part  791. 

(c) (1)  For  Teacher  Corps  Training 
Projects,  the  regulations  in  34  CFR  Part 
792; 

(2)  For  Youth  Advocacy  Projects,  the 
regulations  in  34  CFR  Part  793;  and 

(3)  For  Mathematics  and  Science 
Developmental  Projects,  the  regulations 
in  34  CFR  Part  794. 

(20  U.S.C.  3474) 

§  791.4  What  definitions  apply  to  the 
Teacher  Corps  program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  34  CFR  Parts  791 
through  794  are  defined  in  34  CFR  Part 
77: 

Applicant 

Application 

Award 

Budget  period 

Department 

EDGAR 

Elementary  school 
Fiscal  year 


t 
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Grant  period 

Local  educational  agency  (LEA) 

Nonprofit 

Nonpublic 

Preschool 

Private 

Project 

Project  period 
Public 

Secondary  school 

Secretary 

State 

State  educational  agency  (SEA) 

(b)  Other  definitions  that  apply  to  the 
Teacher  Corps  Program.  Tlie  following 
additional  definitions  apply  to  the 
regulations  in  this  part  and  in  34  CFR 
Parts  792,  793,  and  794: 

“Feeder  system." 

This  term  means  two,  three,  or  four 
complete  schools — 

(1)  That  together  include — 

(1)  All  grade  levels  provided  by  the 
L^;  and 

(ii)  At  least  grades  one  through 
twelve: 

(2)  A  majority  of  whose  pupils 
enrolled  in  the  elementary  grades 
progress  to  the  high  school,  or  to  the 
intermediate  school  if  one  is  included; 
and 

(3)  A  majority  of  whose  children  from 
the  intermediate  school,  if  one  is 
included,  progress  to  the  high  school. 

“Institution  of  higher  education” 
means  an  institution  of  higher  education 
as  defined  in  Section  1201  of  the  Higher 
Education  Act  of  1965,  as  amended. 

“Low-income  family”  means  a  family 
with  a  child  whom  the  LEA  may  count 
under  Section  111  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended. 

“Other  educational  personnel”  means 
administrators,  supervisors,  and  other 
specialized  educational  personnel. 

“Teacher”  means  a  person  who  has  a 
teaching  certificate  valid  in  the  State  in 
which  the  Teacher  Corps  project  is 
located,  and  who  has  had  full-time,  paid 
teaching  experience. 

“Teacher  aide.” 

(1)  This  term  means  a  person 
employed  as  a  paraprofessional  in  a 
school  or  correctional  facility  who 
assists  a  teacher  in  performing 
educational  duties. 

(2)  The  term  does  not  include  teacher- 
interns  or  noneducational  personnel. 

(3)  State  and  local  rules  determine 
whether  certification  is  required  for  a 
teacher  aide. 

“T  eacher-intern.” 

(1)  This  term  means  a  person  who — 

(i)  Is  recruited  to  serve  in  a  Teacher 
Corps  project: 

(ii)  Has  a  bachelor’s  degree  or  its 
equivalent,  with  or  without  a  teaching 
certificate;  but 


(iii)  Has  not  had  full-time,  paid 
teaching  experience. 

(2)  However,  a  person  who  has 
successfully  completed  two  or  more 
years  of  a  program  for  which  credit  was 
given  toward  a  bachelor's  degree  may 
serve  as  a  teacher-intern  if  there  are  not 
enough  teacher-item  candidates  who 
have  a  bachelor’s  degree. 

“Teacher  Corps  members.” 

(1)  This  term  means  persons  who 
participate  in  a  project  conducted  under 
34  CFR  Part  792  or  793  and  who  are — 

(1)  Teachers  and  other  educational 
personnel  employed  by  a  project  school; 

(ii)  Volunteers  who  serve  as  part-time 
tutors  or  full-time  instmctional 
assistants  in  project  schools; 

(iii)  Teacher-intems;  or 

(iv)  Team  leaders. 

(2)  The  term  does  not  include  the 
project  director  and  project 
administrative  staff. 

(20  U.S.C.  3474) 

Subpart  B — [Reserved] 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

§  791.20  Joint  applications. 

Each  application  for  a  project  under 
the  Teacher  Corps  Program  must  be  a 
joint  application  submitted  by  the 
eligible  parties  listed  in  34  CFR  792.2,  34 
CFR  793.2,  or  794.2,  as  applicable. 

(20  U.S.C.  1103) 

§  791.21  Institutions  of  higher  education. 

(a)  An  application  from  one  or  more 
institutions  of  higher  education  must 
include  a  description  of  each  institution 
of  higher  education  that  will  participate 
in  the  project,  including — 

(1)  Its  degree  offerings  in  education; 
and 

(2)  Its  preservice  and  in-service 
graduate  training  program  in  education. 

(b)  The  application  must  also  include 
a  description  of — 

(1)  Past  and  current  efforts  by  the 
institution  of  higher  education  to 
improve  its  educational  personnel 
training  programs;  and 

(2)  The  way  those  efforts  relate  to  the 
proposed  project. 

(20  U.S.C.  1101, 1103,  and  3474) 

§  791.22  Local  educational  agencies. 

An  application  from  one  or  more 
LEAs  must  include  the  following: 

(a)  A  brief  description  of  each  project 
school,  including  the  size  of  the 
educational  staff  and  the  grade  structure 
and  other  relationships  among  the 
schools. 

(b)  A  description  of  the  past  and 
current  efforts  to  improve  each  project 


school  and  the  way  those  efforts  relate 
to  the  proposed  project. 

(c)  A  description  of  the  LEA’s  current 
teacher  development  program. 

(d)  An  assurance  that  educational 
personnel  employed  by  each  project 
school  will  be  involved  in  planning  and 
carrying  out  the  project  in  that  school. 

(20  U.S.C.  1101, 1103,  and  3474) 

§  791.23  Released  time  for  educational 
personnel 

If  an  LEA  intends  to  use  grant  funds  to 
pay  the  cost  of  releasing  educational 
personnel  from  their  regular  duties  in  a 
project  school  to  enable  them  to 
participate  in  training  in  a  Teacher 
Corps  project,  the  LEA  must 
demonstrate  in  its  application  that  the 
success  of  the  project  will  be 
jeopardized  by  the  lack  of  compensation 
for  released  time. 

(20  U.S.C.  1104) 

§  791.24  State  approval  of  applications. 

(a)  The  Secretary  does  not  approve  an  ^ 
application  unless  the  State  educational 
agency  (SEA)  of  the  State  in  which  the 
project  is  located  has  approved  the 
application.  (See,  EDGAR  34  CFR  75.154, 
State  approval  procedures.) 

(b)  llie  SEA  shall  approve  an 
application  that — 

(1)  Conforms  with  all  applicable  State 
laws,  rules,  and  regulations;  and 

(2)  Is  consistent  with  overall  plans  for 
teacher  education  in  that  State. 

(20  U.S.C.  1103,  3474) 

Subpart  D — How  Does  the  Secretary 
Make  a  Grant? 

§  791.30  How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  on  the  basis  of  the  criteria  in 
§  791.31.  Additional  criteria  for  Teacher 
Corps  Training  Projects,  Youth 
Advocacy  Projects,  and  Mathematics 
and  Science  Developmental  Projects  are 
found  in  34  CFR  Parts  792,  793,  and  794 
respectively. 

(b)  The  ^cretary  awards  up  to  30 
possible  points  for  the  criteria  in 

§  791.31. 

(c)  The  maximum  possible  score  for 
each  complete  criterion  is  indicated  in 
parentheses. 

(20  U.S.C.  1101  et  seq.  and  3474) 

§  791.31  What  selection  criteria  does  the 
Secretary  use? 

(a)  Plan  of  Operation.  (10  points) 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  plan  of  operation  for 
the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 
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(i)  High  quality  in  the  design  of  the 
project; 

(ii)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project; 

(iii)  A  clear  description  of  how  the 
objectives  of  the  project  relate  to  the 
purpose  of  the  program; 

(iv)  The  way  the  applicant  plans  to 
use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(v)  A  clear  description  of  how  the 
applicant  will  provide  equal  access  and 
treatment  for  eligible  project 
participants  who  are  members  of  groups 
that  have  been  traditionally  under¬ 
represented,  such  as — 

(A)  Members  of  racial  or  ethnic 
minority  groups; 

(B)  Women; 

(C)  Handicapped  persons;  and 

(D)  The  elderly. 

(b)  Quality  of  key  personnel  (7 
points] 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  key  personnel  the 
applicant  plans  to  use  on  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  qualifications  of  the  project 
director, 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(2](i]  and  (ii) 
of  this  section  plans  to  commit  to  the 
project;  and 

(iv)  The  extent  to  which  the  applicant, 
as  part  of  its  nondiscriminatory 
employment  practices,  encourages 
applications  for  employment  from 
persons  who  are  members  of  groups  that 
have  been  traditionally  under¬ 
represented,  such  as  members  of  racial 
or  ethnic  minority  groups,  women, 
handicapped  persons,  and  the  elderly. 

(3)  To  determine  the  qualifications  of 
a  person,  the  Secretary  considers 
evidence  of  past  experience  and 
training,  in  fields  related  to  the 
objectives  of  the  project,  as  well  as 
other  information  that  the  applicant 
provides. 

(c)  Budget  and  cost  effectiveness.  (5 
points] 

(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  has  an  adequate  budget 
and  is  cost  effective. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  budget  for  the  project  is 
adequate  to  support  the  project 
activities;  and 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (5  points] 


(1)  The  Secretary  reviews  each 
application  for  information  that  shows 
the  quality  of  the  evaluation  plan  for  the 
project.  (See  34  CFR  75.590,  Evaluation 
by  the  grantee.) 

(2)  The  Secretary  looks  for 
information  that  shows  methods  of 
evaluation  that  are  appropriate  for  the 
project  and,  to  the  extent  po”  ,jble,  are 
objective  and  produce  datR  that  are 
quantifiable. 

(e)  Adequacy  of  resour  vs.  (;>  loints] 

(1)  The  Secretary  reviews  ea.:h 
application  for  information  that  shows 
that  the  applicant  plans  to  devote 
adequate  resources  to  the  project. 

(2)  The  Secretary  looks  for 
information  that  shows — 

(i)  The  facilities  that  the  applicant 
plans  to  use  are  adequate;  and 

(ii)  The  equipment  and  supplies  that 
the  applicant  plans  to  use  are  adequate. 

(20  U.S.C.  1101  et  seq.  and  3474) 

§  791.32  Separate  granta. 

(a)  If  an  application  is  selected  for 
funding,  the  Secretary  awards  a  grant  to 
the  institution  of  higher  education  and  a 
grant  to  the  LEA.  If  an  SEA  or  State 
correctional  facility  participates  in  a 
project,  the  Secretary  may  award  a 
separate  grant  to  the  SEA  or 
correctional  facility. 

(b)  An  institution  of  higher  education 
must  use  its  grant  funds  under  this 
program  to  enable  its  school,  college,  or 
department  of  education  to  participate 
in  the  project. 

(c)  If  the  application  includes  more 
than  one  institution  of  higher  education, 
more  than  one  LEA,  or  more  than  one 
correctional  facility,  the  Secretary  may 
award  a  grant  to  one  or  more  of  those 
institutions  or  agencies. 

(d)  (1)  A  Teacher  Corps  grantee — 

(1)  May  not  participate  in  more  than 
one  Teacher  Corps  project 
simultaneously;  and 

(ii)  Is  not  eligible  to  receive  a  grant  to 
carry  out  a  new  Teacher  Corps  project 
for  two  years  after  the  end  of  the  first 
project.  However,  a  grantee  under  34 
CFR  Part  792  (Teacher  Corps  Training 
Projects)  or  34  CFR  Part  793  (Youth 
Advocacy  Projects]  may  receive  a  grant 
to  carry  out  a  project  under  34  CFR  Part 
794  (Mathematics  and  Science 
Developmental  Projects)  that  begins 
when  the  preceding  project  ends. 

(2)  If  an  LEA  is  divided  into  districts, 
these  limitations  apply  to  a  district  LEA 
that  participates  in  a  project. 

(20  U.S.C.  1103  and  3474) 


Subpart  E— [Reserved] 

Subpart  F— What  Are  the 
Administrative  Responsibiiities  of  a 
Grantee? 

§  791.50  Employment  of  project 
administrative  staff. 

A  grantee  shall — 

(a)  To  the  extent  possible  hire  the 
project's  administrative  staff  from  the 
grantee's  regular  employees;  and 

(b)  In  hiring  its  administrative  staff, 
give  consideration  to  persons  who  are 
broadly  representative  of  the  ethnic  and 
cultural  characteristics  of  the 
community  served  by  the  project. 

(20  U.S.C.  1103  and  3474) 

§  791.51  Project  director  and  project  staff. 

(a)  Each  project  must  have  a  project 
director. 

(b)  A  grantee  may  appoint  a 
temporary  project  director  at  the 
beginning  of  the  initial  project  year. 

(c)  The  grantee  shall  appoint  a 
permanent  project  director  before  the 
end  of  the  initial  project  year. 

(20  U.S.C.  1103  and  3474) 

§  791.52  Members  of  the  Teacher  Corps. 
Members  of  the  Teacher  Corps — 

(a)  Are  not  Federal  employees,  except 
for  the  purposes  of  the  Federal  Tort 
Claims  provisions  of  Title  28  of  the 
United  States  Code;  and 

(b)  Are  not  eligible  to  receive  a  loan 
under  the  National  Direct  Student  Loan 
Program  (authorized  by  Title  IV-E  of  the 
Higher  Education  Act  of  1965,  as 
amended)  or  a  grant  under  the 
Supplemental  Educational  Opportunity 
Grant  Program  (authorized  by  Title  IV 
A-2  of  the  Higher  Education  Act  of  1965, 
as  amended). 

(20  U.S.C.  1105) 

§  791.53  Supervision  of  Teacher  Corps 
members. 

(a)  Teacher  Corps  members  must  be 
under  the  direct  supervision  of  the  LEA  - 
to  which  they  are  assigned. 

(b)  Subject  to  the  requirements 
concerning  teacher-intems  in  Teacher 
Corps  projects,  the  LEA  shall  retain  the 
authority  to¬ 
ll)  Assign  Teacher  Corps  members 

within  its  system; 

(2)  Transfer  Teacher  Corps  members 
within  its  system; 

(3)  Determine  the  terms  and 
conditions  of  assignment  of  Teacher 
Corps  members;  and 

(4)  Determine  the  subject  matter  to  be 
taught. 

(20  U.S.C.  1106) 


/ 


Federal  Register  /  Vol.  46,  No.  12  /  Monday,  January  19,  1981  /  Proposed  Rules  4995 


§  791.54  Coordination  with  State 
education  agency. 

The  grantee  shall  keep  the  SEA 
informed  of  the  progress  of  the  project, 
including  project  matters  that  would 
contribute  to  the  improvement  of  State 
teacher  certification  requirements. 

(20  U.S.C.  1101  et  seq.  and  3474) 

The  Secretary  proposes  to  add  a  new 
Part  792  to  Title  34  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  792— TEACHER  CORPS- 
TRAINING  PROJECTS 

Subpart  A— General 

Sec. 

792.1  What  are  Teaching  Corps  Training 
Projects? 

792.2  Eligible  parties. 

792.3  What  regulations  apply  to  Teacher 
Corps  Training  Projects? 

792.4  What  definitions  apply  to  Teacher 
Corps  Training  Projects? 

Subpart  B— What  Kinds  of  Projects  Does 
the  Secretary  Assist  under  This  Program? 

792.10  Nature  of  Teacher  Corps  Training 
Projects. 

792.11  Activities  of  an  institution  of  higher 
education. 

792.12  Activities  of  an  LEA. 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

792.20  joint  participation  required. 

792.21  Project  schools. 

Subpart  D — How  Does  the  Secretary  Make 
a  Grant? 

792.30  How  does  the  Secretary  evaluate  an 
application? 

792.31  What  selection  criteria  does  the 
Secretary  use? 

792.32  Project  duration. 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

792.40  Community  council. 

792.41  Participation. 

792.42  First  year  of  project. 

Training 

792.43  Training  by  institutions  of  higher 
education. 

792.44  Training:  General. 

792.45  Training  program  for  teacher-interns. 

792.46  Teacher-interns. 

Allowable  Costs  and  Required  Expenditures 

792.47  General  allowable  costs;  institution  of 
higher  education. 

792.48  General  allowable  costs;  LEA. 

792.49  Stipends. 

792.50  Compensation. 

792.51  Travel  expenses. 

792.52  Medical  insurance. 

Authority:  Title  V-A  of  the  Higher 

Education  Act  of  1965  (Pub.  L.  89-329),  as 
amended  by  the  Education  Amendments  of 
1980  (Pub.  L.  96-374)  (20  U.S.C.  1101  et  seq.). 


Subpart  A— General 

§  792.1  What  are  Teacher  Corps  Training 
Projects? 

(a)  Teacher  Corps  Training  Projects 
provide  specialized  programs  of 
training — and,  if  necessary,  retraining — 
to  enable  teachers,  teacher-aides, 
teacher-intems,  and  other  educational 
personnel  to  work  more  effectively  in 
schools  that  have  a  high  concentration 
of  children  from  low-income  families. 

(b)  Teacher  Corps  Training  Projects 
do  not  provide  specialized  training  such 
as  that  required  for  school  counseling, 
teaching  handicapped  children,  or 
teaching  vocational  education. 

(20  U.S.C.  1103) 

§  792.2  Eligible  parties. 

The  following  are  eligible  to  apply  for 
a  grant  to  carry  out  a  Teacher  Corps 
Training  Project: 

(a)  A  local  educational  agency  (LEA). 

(b)  An  institution  of  higher  education. 

(c)  A  State  educational  agency  (SEA). 
(20  U.S.C.  1103  and  3474) 

§  792.3  What  regulations  apply  to  Teacher 
Corps  Training  Projects: 

The  following  regulations  apply  to 
Teacher  Corps  Training  Projects: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  75  (Direct 
Grant  Programs)  and  34  CFR  Part  77 
(General). 

(b)  The  regulations  in  34  CFR  Part  791. 

(c)  The  regulations  in  this  Part  792. 

(20  U.S.C.  3474) 

§  792.4  What  definitions  apply  to  Teacher 
Corps  Training  Projects? 

The  definitions  in  34  CFR  791.4  apply 
to  projects  under  this  part. 

(20  U.S.C.  3474) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

§  792.10  Nature  of  Teacher  Corps  Training 
Projects. 

The  Secretary  awards  grants  under 
this  part  for  projects  designed  to — 

(a)  Develop  educational  methods  and 
procedures  for  increasing  learning 
opportunities  for  children  in  areas  that 
have  a  high  concentration  of  low-income 
families; 

(b)  Develop  and  demonstrate 
innovative  and  improved  approaches  to 
train  teachers,  teacher-aides,  teacher- 
interns,  and  other  school  personnel  to 
teach  these  children;  and 

(c)  Install  and  disseminate  improved 
practices  of  teacher  education. 

(20  U.S.C.  1101  et  seq.  and  3474) 


§  792.1 1  Activities  of  an  institution  of 
higher  education. 

The  Secretary  provides  assistance 
under  this  part  to  an  institution  of  higher 
education  to  carry  out  activities  that 
include,  but  are  not  restricted  to,  the 
following: 

(a)  Recruiting,  selecting,  and  enrolling 
Teacher  Corps  members. 

(b)  Training  Teacher  Corps  members. 
(20  U.S.C.  1103) 

§  792.12  Activities  of  an  LEA. 

The  Secretary  provides  assistance 
under  this  part  to  an  LEA  to  carry  out 
activities  that  include,  but  are  not 
restricted  to  the  following: 

(a)  Recruiting,  selecting,  and  enrolling 
Teacher  Corps  members. 

(b)  Training  Teacher  Corps  members. 
(20  U.S.C.  1103) 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

§  792.20  Joint  participation  required. 

(a)  In  its  application  an  applicant  for  a 
grant  for  a  Teacher  Corps  Training 
Project  shall  provide  for  the  joint 
participation  in  the  proposed  project 
by— 

(1)  One  or  more  LEAs; 

(2)  One  of  more  institutions  of  higher 
education;  and 

(3)  A  community  council  established 
under  §  792.40. 

(b)  In  its  application  the  applicant 
may  also  provide  for  the  participation  in 
the  project  by  an  SEA  to  provide 
training  to  Teacher  Corps  members. 

(c)  The  institutions  and  agencies  that 
will  participate  in  the  proposed  project 
shall  collaborate  in  planning  the  project. 

(d)  If  a  community  council,  as 
described  in  §  792.40,  exists  prior  to  the 
submission  of  the  application,  the 
applicant  shall  also  involve  the  council 
in  plaiming  the  project. 

(e)  The  appliant  shall  involve  the 
educational  personnel  of  a  proposed 
project  school  in  plaiming  the  proposed 
project  in  that  school. 

(20  U.S.C.  1103;  EDGAR,  34  CFR  75.127- 
75.129) 

§  792.21  Project  schools. 

(a)(1)  In  its  application  an  applicant 
for  a  grant  for  a  Teacher  Corps  Training 
Project  shall  provide  for  the  inclusion  in 
the  proposed  project,  if  feasible,  of 
schools  that  constitute  a  feeder  system. 

(2)  If  the  applicant  LEA  does  not  have 
a  feeder  system,  the  following  are 
acceptable  alternatives: 

(i)  A  single  school  if  that  school 
includes  grades  one  through  twelve. 

(ii)  More  than  four  schools  if 
additional  schools  are  needed  to  include 
all  grade  levels  in  the  feeder  system. 
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(iii)  More  than  four  schools  if  one  or 
more  schools  in  the  feeder  system 
employ  12  or  fewer  teachers. 

(iv)  Two  to  four  schools  in  a  feeder 
system  that  does  not  include  a  high 
school  (grades  eight  or  nine  through 
twelve)  if  the  high  school  is  in  a 
separate  LEA. 

(b)  If  the  alternatives  in  paragraph  (a) 
of  this  section  do  not  fit  the 
organizational  pattern  of  the  applicant 
LEA,  it  may  propose  another 
arrangement  provided  the  entire 
educational  staffs  of  schools  serving  a 
definable  low-income  community  are 
included. 

(c)  Each  project  school  that  includes 
elementary  grades  must  be  eligible  for  a 
project  under  Title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended. 

(20  U.S.C.  1103) 

Subpart  D— How  Does  the  Secretary 
Make  A  Grant? 

§  792.30  How  doe*  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  for  a  Teacher 
Corps  Training  Project  on  the  basis  of — 

(1)  The  criteria  in  §  792.31;  and 

(2)  The  criteria  in  34  CFR  791.31  as 
follows: 

(i)  Plan  of  operation.  (10  points)  (See 
34  CFR  791.31(a)). 

(ii)  Quality  of  key  personnel.  (7  points) 
(See  34  CFR  791.31(b)). 

(iii)  Budget  and  cost  effectiveness.  (5 
points)  (See  34  CFR  791.31(c)). 

(iv)  Evaluation  plan.  (5  points)  (See  34 
CFR  791.31(d)). 

(v)  Adequacy  of  resources.  (3  points) 
(See  34  CFR  791.31(e)). 

(b)  The  Secretary  awards — 

(1)  Up  to  70  possible  points  for  the 
criteria  in  §  792.31;  and 

(2)  Up  to  30  possible  points  for  the 

criteria  in  34  §  791.31. 

(c)  the  maximum  possible  score  for 
each  complete  criterion  in  §  792.31  is 
indicated  in  parentheses. 

(20  U.S.C.  1103  and  3474] 

i  792.31  What  selaction  criteria  does  the 
Secretary  use? 

(a)  Improved  educational 
opportunities.  (20  points) 

The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  is  likely  to  improve — 

(1)  The  learning  of  children  of  low- 
income  families;  and 

(2)  The  capabilities  of  the  educational 
personnel  in  the  project  schools, 
including  teacher-intems,  to — 

(i)  Provide  instruction  that  is  sensitive 
to  the  needs  of  diverse  cultures; 


(ii)  Deal  effectively  with  children  who 
have  a  wide  variety  of  educational 
needs;  and 

(iii)  Identify  children  with  learning 
and  behavioral  problems,  establish  their 
special  needs,  and  prescribe  appropriate 
learning  activities. 

(b)  Educational  personnel 
development  system.  (25  points) 

The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  is  likely  to  improve  the 
applicant’s  personnel  development 
system  for  persons  who  serve  or  who 
are  preparing  to  serve  in  schools 
attended  by  children  of  low-income 
families.  The  Secretary  looks  for 
information  that  shows — 

(1)  A  likely  improvement  in  the 
methods  used  by  the  applicants  to  train 
educational  personnel;  and 

(2)  The  extent  to  which  preservice  and 
in-service  training  are  integrated. 

(c)  Continuation  of  improvements.  (15 
points) 

The  Secretary  reviews  each 
application  for  information  that  shows 
that,  to  the  extent  possible,  the 
educational  improvements  made  as  a 
result  of  the  project  will  continue  after 
Federal  funding  ends. 

(d)  Collaboration.  (10  points) 

The  Secretary  reviews  each 

application  for  information — in  the  form 
of  a  detailed  governance  plan — that 
shows  the  extent  to  which  the 
applicants,  the  community  council, 
affected  teachers,  local  school 
administrators,  and — ^in  the  case  of  a 
Youth  Advocacy  Project  under  34  CFR 
Part  793 — the  correctional  facility  will 
collaborate  in  planning,  carrying  out, 
and  evaluating  the  project. 

(20  U.S.C.  1101  et.  seq.  and  3474] 

§  792.32  Project  duration. 

(a)  Basic  Project.  (1)  Eligible  parties 
may  submit  an  application  for  a  project 
period  of  up  to  five  years. 

(2)  The  Secretary  awards  grants  for 
the  second  and  third  years  of  a  project 
subject  to  the  provisions  of  EDGAR,  34 
CFR  75.253  (Continuation  of  multi-year 
project  after  the  first  budget  period). 

(b)  Extended  Project.  (1)  The 
Secretary  may  award  to  a  grantee  a 
fourth  or  fifth  year  of  funding  to  enable 
the  grantee  to  demonstrate  and 
disseminate  its  educational 
improvements  to  other  schools, 
educational  institutions  communities, 
and  interested  persons. 

(2)  The  Secretary  provides  funding  for 
the  fourth  and  fifth  year  of  the  project 
only  if  the  Secretary  determines  that — 

(i)  The  requirements  of  EDGAR,  34 
Cni  75.253  have  been  met; 


(ii)  The  grantee  has  been 
exceptionally  successful  in  achieving 
the  objectives  of  its  basic  project; 

(iii)  The  educational  processes  and 
products  that  have  been  developed  are 
of  exceptionally  high  quality  and  worthy 
of  demonstration  and  dissemination; 
and 

(iv)  The  demonstration  and 
dissemination  activities  the  grantee 
proposes  to  carry  out  are  likely  to  lead 
to  the  widespread  adoption  of  those 
high-quality  educational  processes  and 
practices  by  other  schools. 

(20  U.S.C.  1103] 

Subpart  E— What  Condition  Must  Be 
Met  by  a  Grantee? 

§  792.40  Community  council. 

(a)  Each  project  must  include  an 
elected  community  council. 

(b)  The  community  coimcil  must  be 
representative  of— 

(1)  Parents  of  the  children  attending 
the  project  schools;  and 

(2)  Other  residents  of  the  areas  served 
by  the  project  schools. 

(c)  All  existing  elected  council  that  is 
broadly  representative  of  the  community 
in  which  the  project  is  located  may 
serve  as  the  community  coimcil  under 
this  part. 

(d) (1)  The  grantee  shall  hold  a 
community-wide  election  to  elect  a 
community  council  for  the  project  within 
three  months  after  the  date  of  the  initial 
grant  award  if  the  community  council 
referred  to  in  paragraph  (c)  does  not 
exist. 

(2)  For  purposes  of  paragraph  (d)(1)  of 
this  section,  the  term  community-wide 
means  within  the  attendance  boundaries 
of  the  project  schools. 

(20  U.S.C.  1103] 

§792.41  Participation. 

(a)  The  inutitutions,  agencies,  and 
community  council  that  participate  in  a 
project  shall  collaborate  in  carrying  out 
and  evaluating  the  project. 

(b)  The  grantee  shall  involve  the 
educational  personnel  of  a  project 
school  in  carrying  out  the  project  in  that 
school. 

(20  U.S.C.  1103] 

§  792.42  First  year  of  project 

(a)  During  the  first  year  of  its 
project— or  lesa,  if  these  functions  can 
be  completed  in  a  shorter  time — the 
grantee  shall — 

(1)  If  necessary,  further  develop  and 
organize  the  project; 

(2)  Hold  an  election  for  members  of 
the  community  council; 

(3)  Hire  the  team  leader; 

(4)  Recruit  the  teacher-intems;  and 
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(5)  Plan  and  develop  any  revisions  of 
the  project’s  objectives. 

(20  U.S.C.  1103  and  3474) 

Training 

§  792.43  Training  by  institutions  of  higher 
education. 

(a)  Each  institution  of  higher 
education  that  receives  a  grant  under 
this  part  shall  provide  training  to 
Teacher  Corps  members,  including 
preservice  training  for  teacher-intems 
and  in-service  training  for  other 
educational  personnel  employed  by  the 
project  schools. 

(b]  An  institution  of  higher  education 
that  does  not  offer  academic  course 
work  beyond  the  bachelor’s  degree  level 
may  provide  training  for  volunteers  and 
teacher  aides. 

(20  U.S.C.  1103) 

§  792.44  Training:  general. 

(a)  Training  of  Teacher  Corps 
members  must  be  primarily  field-based 
and  carried  out  in  the  community  served 
by  the  project. 

(b) (1)  Training  for  teachers  and 
teacher-intems  who  have  a  bachelor’s 
degree  must  be  at  the  graduate  level. 

(2)  However,  training  for  teacher- 
intems  who  do  not  have  a  bachelor’s 
degree  may  be  at  the  undergraduate 
level. 

(c)  A  grantee  may  provide  training  to 
prepare  volunteers  for  service  in  the 
project. 

(20  U.S.C.  1103) 

§  792.45  Training  program  for  teacher* 
interna. 

(a)  The  training  program  for  a  teacher- 
intem  must  be  developed  by  the  project 
director  in  consultation  with  the  team 
leader  and  the  institution  of  higher 
education  that  provides  the  training. 

(b)  The  training  must  include — 

(1)  tactical  classroom  experience — 
related  to  the  institution  of  higher 
education’s  degree  and  certification 
program — in  each  of  the  project  schools; 

(2)  Academic  study;  and 

(3)  Practical  experience  and  training 
in  the  community  served  by  the  project. 

(c)  The  practical  classroom 
experience  of  a  teacher-intem  may  not 
average  more  than  one  half  of  each 
school  day  during  the  period  of  his  or 
her  internship. 

(d)  Training  for  a  teacher-intem  may 
be  provided  in  an  pre-school,  early- 
childhood  setting. 

(e) (1)  Training  must  be  designed  so 
that  a  teacher-intem  begins  his  or  her 
internship  three  months  before  the 
beginning  of  the  second  school  year  of 
the  project  and  has  the  opportunity  to 
complete  the  internship  and  receive  a 


degree  and  teaching  certification  by  the 
end  of  the  third  school  year  of  the 
project. 

(2)  If  a  project  does  not  have  an  initial 
planning  year,  the  training  of  interns 
must  begin  three  months  before  the 
beginning  of  the  first  school  year  of  the 
project. 

(20  U.S.C.  1103) 

§  792.46  Teacher-intems. 

(a)  Each  project  must  include  at  least 
four  teacher-intems. 

(b)  Each  project  may  include  up  to  one 
teacher-intem  for  each  five  teachers  in 
the  project  schools  if  the  LEA  will 
employ  all  teacher-intems  who  complete 
their  internships. 

(c) (1)  A  grantee  shall  organize 
teacher-intems  into  teams  that  include 
at  least  four  teacher-intems  and  one 
experienced  teacher  who  serves  as  a 
team  leader. 

(2)(i)  Each  team  shall  spend  a  portion 
of  the  internship  together  in  each  project 
school. 

(ii)  However,  if  a  project  school  has  a 
teaching  staff  of  fewer  than  20  teachers, 
a  team  of  two  interns  may  be  used. 

(d)  In  recmiting  teacher-intems,  the 
grantee  shall  give  consideration  to 
persons  who  are  broadly  representative 
of  the  ethnic  and  cultural  characteristics 
of  the  community  served  by  the  project. 

(e)  The  Secretary  pubUshes  annually 
in  the  Federal  Register  a  notice  that 
explains  how  to  apply  for  teacher- 
internships. 

(f)  The  grantee  may  not  use  a  teacher- 
intem — 

(1)  To  replace  or  carry  out  the 
functions  of  a  teacher  who  is  or  would 
otherwise  have  been  employed  in  a 
project  school;  or 

(2)  As  a  substitute  teacher. 

(20  U.S.C.  1103) 

Allowable  Ckists  and  Required 
Expenditures 

§  792.47  General  allowable  costs: 
institution  of  higher  education. 

In  addition  to  the  provisions  of 
§§  792.49,  792.50(c),  792.51,  and  792.52, 
an  institution  of  higher  education  may 
use  its  grant  under  this  part  to  pay  the 
following: 

(a)  The  administrative  costs  of  the 
community  council. 

(b)  The  cost  of  project  administration, 
including  planning,  documentation, 
evaluation,  and  dissemination. 

(c)  The  compensation  of  teacher- 
intems. 

(20  U.S.C.  1103  and  1104) 

§  792.48  General  allowable  costs:  LEA. 

In  addition  to  the  provisions  of 
§§  792.49  through  792.52,  an  LEA  may 


use  its  grant  under  this  part  to  pay  the 
following: 

(a)  The  compensation  of  Teacher 
Corps  members. 

(b)  The  compensation  for  released 
time  for  educational  personnel  while  in 
training,  within  the  limitations  of  34  CFR 
791.23. 

(c)  The  administrative  costs  of  the 
community  council. 

(d)  The  cost  of  project  administration, 
including  planniiig,  documentation, 
evaluation,  and  dissemination. 

(20  U.S.C.  1103  and  1104) 

§  792.49  Stipends. 

(a)  Training  stipends  for  teachers  and 
other  educational  personnel.  (1)  An 
institution  of  higher  education  or  LEA 
that  receives  a  grant  under  this  part  may 
pay  a  training  stipend  to  each  of  the 
teachers  and  other  educational 
personnel  of  a  project  school  who 
participates  in  training  under  this  part 
during  a  period  of  the  year,  if  any,  not 
covered  by  a  local  employment  contract. 

(2)  The  training  stipend — 

(1)  May  not  exceed  $100  per  week  for 
any  person;  and 

(ii)  Must  be  reduced  proportionally  if 
the  training  is  part-time. 

(3)  The  grantees  may  use  funds  under 
their  grants  to  pay  up  to  100  percent  of 
the  cost  of  stipends  paid  under 
paragraph  (a)  of  this  section. 

(b)  Training  stipends  for  teacher- 
intems.  (l)(i)  'The  institution  of  higher 
education  shall  pay  a  training  stipend  of 
$175  per  week  to  each  teacher-intem 
during  each  period  he  or  she  receives 
training  at  that  institution. 

(ii)  The  institution  of  higher  education 
may  not  pay  this  stipend  during  periods 
the  teacher-intem  serves  in  project 
schools. 

(2)  The  training  stipend  must  include 
an  additional  $25  per  week  for  each 
dependent  who  receives  more  than  one 
half  of  his  or  her  support  from  the 
teacher-intem. 

(3)  The  institution  of  higher  education 
may  use  funds  under  its  grant  to  pay  up 
to  100  percent  of  the  cost  of  stipends 
paid  under  paragraph  (b)  of  this  section. 
(20  U.S.C.  1104) 

§  792.50  Compensation. 

(a)  Teacher-intems.  (1)  An  LEA  shall 
compensate  a  teacher-intem  during  each 
period  he  or  she  serves  in  project 
schools  at  a  rate  of  $175  per  week, 
subject  to  parcigraph  (a)(3)  of  this 
section. 

(2)  This  compensation  must  include  an 
additional  $25  per  week  for  each 
dependent  who  receives  more  than  one 
half  of  his  or  her  support  from  the 
teacher-intem,  subject  to  paragraph 
(a)(3)  of  this  section. 
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(3)  The  total  compensation  paid  to  a 
teacher-intern  under  paragraphs  (a)(1) 
and  (2)  of  this  section  may  not  exceed 
the  compensation  paid  to  a  beginning 
teacher  employed  by  the  LEA  for 
comparable  period  of  time. 

(4)  The  LEA  may  use  funds  under  its 
grant  to  pay  up  to  90  percent  of  the 
compensation  paid  under  paragraph  (a) 
of  this  section. 

(b)  Team  leaders.  (1)  The  LEA  employ 
each  teacher-intern  team  leader. 

(2)  The  LEA  shall  compensate  a  team 
leader  at  a  rate  comparable  to  that  being 
paid  to  other  personnel  in  the  LEA  who 
perform  similar  work. 

(3)  The  LEA  may  use  funds  under  its 
grants  to  pay  up  to  90  percent  of  the 
compensation  paid  under  paragraph 
(b)(2)  of  this  section. 

(c)  Valunteers.  (1)  Volunteers  who 
serve  as  part-time  tutors  or  full  time 
instructional  aides  in  project  schools 
may  be  paid  or  unpaid,  according  to 
local  policy. 

(2)  If  a  grantee  pays  volunteers,  it 
must  compensate  them  at  a  rate  equal  to 
that  being  paid  other  volunteers  for 
similar  work. 

(3)  A  granteee  that  pays  any 
compensation  under  paragraph  (c)(  of 
this  section  may  use  funds  under  its 
grants  to  pay  up  to  90  percent  of  that 
compensation. 

(20  U.S.C.  1103  and  1104) 

§  792.51  Travel  expenses. 

(a)  Subject  to  pargraph  (b)  of  this 
section  a  grantee  shall  pay — 

(1)  The  necessary  travel  expenses  of 
Teacher  Corps  members  and  their 
dependents; 

(2)  The  necessary  expenses  for 
transportation  of  the  household  goods 
and  personal  effects  of  Teachers  Corps 
members  and  their  dependents;  and 

(3)  Other  necessary  expenses  of 
Teacher  Corps  members  and  their 
dependents  that  are  directly  related  to 
their  service  in  the  project,  including 
readjustment  allowances  proportionate 
to  that  service. 

(b)  A  teacher-intern  whose  last 
permanent  address  before  coming  to  a 
project  is  outside  the  community  served 
by  the  project,  shall  be  paid — 

(1)  By  the  institution  of  higher 
education  for  his  or  her  necessary 
expenses  for  travel  to  the  project — by 
the  least  expensive  common  carrier  or 
by  private  automobile,  subject  to  any 
institutional  rules  on  reimbursement  for 
mileage;  and 

(2)  By  the  LEA  for — 

(i)  The  necessary  expenses  for  travel 
to  the  project  by  dependents  of  teacher- 
interns — by  the  least  expensive  common 
carrier  or  by  private  automobile,  subject 


to  any  agency  limits  on  reimbursement 
for  mileage;  and 
(ii)  The  necessary  expenses  for 
shipment  to  the  project  of  up  to  11,000 
pounds  of  household  goods  and  personal 
effects  owned  by  the  teacher-intem  or 
his  or  her  dependents. 

(20  U.S.C.  1104) 

§  792.52  Medical  insurance. 

(a)  A  grantee  shall  provide  teacher- 
interns  and  team  leaders  with  medical 
insurance  coverage — including 
hospitalization — during  their 
participation  in  a  project. 

(b)  Each  dependent  who  receives 
more  than  one  half  of  his  or  her  support 
from  a  teacher-intern  or  team  leaders 
must  be  included  in  the  insurance 
coverage. 

(c)  The  grantee  may  use  funds  under 
its  grant  to  pay  up  to  100  percent  of  the 
cost  of  the  insurance. 

(20  U.S.C.  1104) 

The  Secretary  proposes  to  revise  Part 
793  of  Title  34  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  793— TEACHER  CORPS- 
YOUTH  ADVOCACY  PROEJECTS 

Subpart  A— General 

Sec. 

793.1  What  are  Youth  Advocacy  Projects? 

793.2  Eligible  parties. 

793.3  What  regulations  apply  to  Youth 
Advocacy  Projects? 

793.4  What  definitions  apply  to  Youth 
Advocacy  Projects? 

Subpart  B— What  Kind  of  Projects  Does  the 
Secretary  Assist  Under  This  Program? 

793.10  Nature  of  Youth  Advocacy  Projects. 

793.11  Activities  of  an  institution  of  higher 
education. 

793.12  Activities  of  an  LEA. 

793.13  Activities  of  a  correctional  facility. 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

793.20  Joint  participation  required. 

793.21  Project  schools. 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

793.30  How  does  the  Secretary  evaluate  an 
application? 

793.31  Project  duration. 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

793.40  Community  council. 

793.41  Participation. 

793.42  First  year  of  project. 

793.43  Training. 

793.44  Training  program  for  teacher-intems. 

793.45  Teacher-intems. 

793.46  General  allowable  costs:  institution 
of  higher  education. 

793.47  General  allowable  costs:  LEA. 

793.48  General  allowable  costs:  correctional 
facility. 


Sec. 

793.49  Stipends,  compensation,  travel 
expenses,  and  medical  expenses. 
Authority:  Title  V-A  of  the  Higher 
Education  Act  of  1965  (Pub.  L.  89-329),  as 
amended  by  the  Education  Amendments  of 
1980  (Pub.  L.  96-374)  (20  U.S.C.  1101  et  seq.). 

Subpart  A— General 

§  793.1  What  are  Youth  Advocacy 
Projects? 

Youth  Advocacy  Projects  train 
educational  personnel  to  provide 
remedial,  basic  and  secondary 
educational  training — including  literacy 
and  communication  skills  training — to 
juvenile  delinquents  and  youth 
offenders. 

.S.C.  1103) 

§793.2  Eligible  parties. 

The  following  are  eligible  to  apply  for 
a  grant  to  carry  out  a  Youth  Advocacy 
Project: 

(a)  A  local  educational  agency; 

(b)  An  institution  of  higher  education; 
and 

(c)  An  agency  or  institution — that 
functions  as  a  correctional  facility — 
approved  by  the  Secretary.  (See 

§  793.20(a)(4)). 

(20  U.S.C.  1103) 

§  793.3  What  regulations  apply  to  Youth 
Advocacy  Projects? 

The  following  regulations  apply  to 
Youth  Advocacy  Projects: 

(a)  The  Education  Division  General 
Administrative  Regulation  (EDGAR)  in 
34  CFR  Part  75  (Direct  Grant  Programs) 
and  34  CFR  Part  77  (General); 

(b)  The  regulations  in  Part  791;  and 

(c)  The  regulations  in  this  Part  793. 

(20  U.S.C.  3474) 

§  793.4  What  definitions  apply  to  Youth 
Advocacy  Projects? 

The  definitions  in  34  CFR  791.4  apply 
to  projects  under  this  part. 

(20  U.S.C.  3474) 

Subpart  B— What  Kinds  of  Projects 
Does  the  Secretary  Assist  Under  This 
Program? 

§  793.10  Nature  of  Youth  Advocacy 
Projects. 

The  Secretary  awards  grants  under 
this  part  for  projects  designed  to  train 
educational  personnel  to  meet  the 
special  educational  needs  of  juvenile 
delinquents  or  youth  offenders. 

(20  U.S.C.  1103) 

§  793.1 1  Activities  of  an  institution  of 
higher  education. 

The  Secretary  provides  assistance 
under  this  part  to  an  institution  of  higher 
education  to  carry  out  activities  that 
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include,  but  are  not  restricted  to,  those 
listed  in  34  CFR  792.11. 

(20  U.S.C.  1103) 

§793.12  Activities  of  an  LEA. 

The  Secretary  provide  assistance 
iinder  this  part  to  an  LEA  to  carry  out 
activities  that  include,  but  are  not 
limited  to,  those  listed  in  34  CFR  792.12. 
(20  U.S.C.  1103) 

§  793.13  Activities  of  a  correctionai 
faciiity. 

The  Secretary  provides  assistance 
under  this  part  to  a  correctional  facility 
to  carry  out  activities  that  include,  but 
are  not  restricted  to,  the  following: 

(a)  Recruiting,  selecting,  and  enrolling 
Teacher  Corps  members. 

(b)  Training  Teacher  Corps  members. 
(20  U.S.C.  1103) 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

§  793.20  Joint  participation  required. 

(a)  In  its  application  an  applicant  for  a 
grant  for  a  Youth  Advocacy  Project  shall 
provide  for  the  joint  participation  in  the 
proposed  project  by — 

(1)  One  or  more  LEAs; 

(2)  One  or  more  institutions  of  higher 
education; 

(3)  A  community  council  established 
under  §  793.40;  and 

(4)  One  or  more  of  the  following 
correctional  facilities: 

(i)  A  detention  center. 

(ii)  An  incarcerative  institution. 

(iiij  A  public  or  nonprofit  private 

alternative  school  for  delinquent  youth. 

(iv)  A  special  center,  within  a  public 
school,  that  serves  the  special  needs  of 
juvenile  delinquents,  youth  offenders,  or 
both. 

(b)  The  institutions,  agencies,  and 
correctional  facilities  that  will 
participate  in  the  proposed  project  shall 
collaborate  in  planning  the  project. 

(c)  If  a  community  council,  as 
described  in  §  793.40,  exists  prior  to  the 
submission  of  the  application,  the 
applicant  shall  also  involve  the  council 
in  planning  the  project. 

(20  U.S.C.  1103:  EDGAR,  34  CFR  75.127- 
75.129) 

§  793.21  Project  schools. 

In  its  application  an  applicant  for  a 
grant  for  a  Youth  Advocacy  Project  shall 
provide  for  the  inclusion  in  the  proposed 
project  of — 

(1)  One  or  more  junior  high  schools  or 
senior  high  schools,  or  both,  of  the  LEA; 
and 

(2)  One  or  more  schools  of  the 
correctional  facility. 

(20  U.S.C.  1103) 


Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  793.30  How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  for  a  Youth 
Advocacy  Project  on  the  basis  of — 

(1)  The  criteria  in  34  CFR  791.31  as 
follows: 

(1)  Plan  of  operation.  (10  points]  (See 
34  CFR  791.31(a]) 

(ii)  Quality  of  key  personnel.  (7  points) 
(See  34  CFR  791.31(b)) 

(iii)  Budget  and  cost  effectiveness.  (5 
points)  (See  34  CFR  791.31(c)) 

(iv)  Evaluation  plan.  (5  points]  (See  34 
CFR  791.31(d)) 

(v)  Adequacy  of  resoiux:es.  (3  points) 
(See  791.31(e));  and 

(2)  The  criteria  in  34  CFR  792.31  as 
follows: 

(i)  Improved  educational 
opportunities.  (25  points) 

(See  34  CFR  792.31(8)) 

(ii)  Educational  personnel 
development  system.  (20  points]  (See  34 
CFR  792.31(b)) 

(iii)  Continuation  of  improvements.  (15 
points]  (See  34  CFR  792.31(c)] 

(ii)  Collaboration.  (10  points)  (See  34 
CFR  792.31(d)). 

(b)  The  Secretary  thus  awards  up  to 
100  possible  points  as  follows: 

(1)  Up  to  30  possible  points  for  the 
criteria  in  34  QFR  791.31(d] 

(2)  Up  to  70  possible  points  for  the 
criteria  in  34  CFR  792.31. 

(20  U.S.C.  1103  and  3474) 

§  793.31  Project  duration. 

The  provisions  of  34  CFR  792.32  apply 
to  the  duration  of  Youth  Advocacy 
Projects. 

(20  U.S.C.  1103  and  3474) 

Subpart  E— What  Condition  Must  Be 
Met  by  a  Grantee? 

§  793.40  Community  council. 

(a)  Each  Youth  Advocacy  Project  must 
include  an  elected  community  council. 

(b)  The  community  cotmcil  must  be 
representative  of —  ' 

(1)  If  possible,  the  parents  of  the 
juvenile  delinquents  or  youth  offenders 
participating  in  the  project;  and 

(2)  liie  residents  of  the  areas  served 
by  the  project  schools. 

(c)  The  provisions  of  34  CFR  792.40(c) 
and  (d)  apply  to  Youth  Advocacy 
Projects. 

(20  U.S.C.  1103) 

§  793.41  Participation. 

The  institutions,  agencies,  community 
coimcil,  and  correctional  facilities  that 
participate  in  a  Youth  Advocacy  Project 


shall  collaborate  in  carrying  out  and 
evaluating  the  project. 

(20  U.S.C.  1103) 

§  793.42  First  year  of  project 

The  provisions  of  34  CFR  792.42  apply 
to  Youth  Advocacy  Projects. 

(20  U.S.C.  1103  and  3474) 

§793.43  Training. 

The  provisions  of  34  CFR  792.43  and 
792.44  apply  to  Youth  Advocacy 
Projects. 

(20  U.S.C.  1103) 

§  793.44  Training  program  for  teacher- 
bitems. 

(a)  The  provisions  of  34  CFR  792.45 
apply  to  Youth  Advocacy  Projects. 

(b)  In  addition,  a  Youth  Advocacy 
Project  must  include  teacher-intem 
training  in  a  correctional  facility  in 
which  youths  are — 

(1)  Incarcerated; 

(2)  Having  problems  adjusting  to 
traditional  educational  programs;  or 

(3)  Preparing  to  return  to  the  school- 
community  environment. 

(20  U.S.C.  1103  and  3474) 

§  793.45  Teactier-Intems. 

The  provisions  of  34  CFR  792.46  apply 
to  Youth  Advocacy  Projects. 

(20  U.S.C.  1103  and  1104) 

§  793.46  General  allowable  costs: 
Institution  of  higher  education. 

The  provisions  of  34  CFR  792.47  apply 
to  Youth  Advocacy  Projects. 

(20  U.S.C  1103  and  1104) 

§  793.47  General  aflowable  costs:  LEA. 

The  provisions  of  34  CFR  792.48  apply 
to  Youth  Advocacy  Projects. 

(20  U.S.C.  1103) 

§  793.48  General  allowable  costs: 
correctional  faciity. 

A  correctional  facility  may  use  its 
grant  under  this  pcut  to  pay  the 
following: 

(a)  The  compension  of  Teacher  Corps 
members. 

(b)  Compensation  for  released  time 
for  educational  personnel  while  in 
training,  within  the  limitations  in  34  CFR 
791.23. 

(c)  The  administrative  costs  of  the 
community  council. 

(d)  The  cost  of  project  administration, 
including  planning,  documentation, 
evaluation,  and  dissemination. 

(20  U.S.C  1103  and  1104) 

§  793.49  St^MiKls,  compensation,  travel 
experwes,  and  mecHcal  expenses. 

The  provisions  of  34  CFR  792.49 
through  792.52  apply  to  Youth  Advocacy 
Projects. 
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(20  U.S.C.  1103  and  1104) 

The  Secretary  proposes  to  add  a  new 
Part  794  to  Title  34  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  794— TEACHER  CORPS- 
MATHEMATICS  AND  SCIENCE 
DEVELOPMENTAL  PROJECTS 

Subpart  A— General 

Sec. 

794.1  What  are  Mathematics  and  Science 
Developmental  Projects? 

794.2  Eligible  parties. 

794.3  What  regulations  apply  to 
Mathematics  and  Science  Developmental 
Projects? 

794.4  What  definitions  apply  to 
Mathematics  and  Science  Developmental 
Projects? 

Subpart  B— [Reserved] 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

794.20  joint  participation  required. 

794.21  Project  schools. 

794.22  Provision  for  testing  materials. 

Subpart  D— How  Does  the  Secretary  Make 
a  Grant? 

794.30  How  does  the  Secretary  evaluate  an 
application? 

794.31  What  selection  criteria  does  the 
Secretary  use? 

794.32  Project  duration. 

Subpart  E— What  Conditions  Must  Be  Met 
by  a  Grantee? 

794.40  Collaboration  of  grantees. 

794.41  Project  sequence. 

794.42  Allowable  costs. 

Authority:  Title  V-A  of  the  Higher 

Education  Act  of  1965  (Pub.  L.  89-329),  as 
amended  by  the  Education  Amendments  of 
1980  (Pub.  L.  9&-374)  (20  U.S.C.  1101  et  seq.]. 

Subpa.i  A— General 

§794.1  What  are  Mathematics  and 
Science  Developmental  Projects? 

Mathematics  and  Science 
Developmental  Projects — 

(a)  Develop,  improve,  or  expand 
curriculum  offerings  or  instructional 
materials  for  the  training  of  teachers  in 
mathematics  and  science  in  schools 
with  a  high  concentration  of  children 
from  low-income  families;  and 

(b)  Provide  training  opportunities  for 
teachers  to  increase  their  effectiveness 
in  developing  instructional  materials 
and  in  teaching  mathematics  and 
science  in  schools  with  a  high 
concentration  of  children  from  low- 
income  families. 

(20  U.S.C.  1103) 

§794.2  Eligible  parties. 

The  following  are  eligible  to  apply  for 
a  grant  to  carry  out  a  Mathematics  and 
Science  Developmental  Project: 

(a)  A  local  educational  agency.  (LEA). 

(b)  An  institution  of  higher  education. 


(20  U.S.C.  1103  and  3474) 

§  794.3  What  regulations  apply  to 
Mathematics  and  Science  Developmental 
Projects? 

The  following  regulations  apply  to 
Mathematics  and  Science 
Developmental  Projects: 

(a)  The  Educational  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  75  (Direct 
Grant  Programs)  and  34  CFR  Part  77 
(General). 

(b)  The  regulations  in  34  CFR  Part  791. 

(c)  The  regulations  in  this  Part  794. 

(20  U.S.C.  3474) 

§  794.4  What  definitions  apply  to 
Mathematics  and  Science  Developmental 
Projects? 

The  following  definitions  apply  to 
Mathematics  and  Science 
Developmental  Projects: 

(a)  The  definitions  in  34  CFR  791.4. 

(b)  The  following  term: 

“Science”  means  biological  sciences, 

natural  sciences,  earth  sciences,  and 
physical  sciences. 

(20  U.S.C.  3474  and  1103) 

Subpart  B— [Reserved] 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

§  794.20  Joint  participation  required. 

(a)  In  its  application  an  applicant  for  a 
grant  for  a  Mathematics  and  Science 
Developmental  Project  shall  provide  for 
joint  participation  in  the  proposed 
project  by — 

(1)  One  or  more  LEAs;  and 

(2)  One  or  more  institutions  of  higher 
education. 

(b)  The  institutions  and  agencies  that 
will  participate  in  a  proposed  project 
shall  collaborate  in  planning  the  project. 

(20  U.S.C.  1103:  EDGAR  34  CFR  75.127-75.129) 
§  794.21  Project  schools. 

The  provisions  of  34  CFR  §  792.21 
(regarding  a  feeder  school  system)  apply 
to  Mathematics  and  Science 
Developmental  Projects. 

(20  U.S.C.  1103) 

§  794.22  Provision  for  testing  materials. 

In  its  application  an  applicant  shall 
describe  its  proposed  plan  for  testing,  in 
project  schools,  the  appropriateness  of 
the  curricular  or  instructional  materials, 
or  both,  that  will  have  been  developed 
or  revised  under  its  proposed  project. 

(20  U.S.C.  1103  and  3474) 


Subpart  D— How  Does  the  Secretary 
Make  a  Grant? 

§  794.30  How  does  the  Secretary  evaluate 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  for  a 
Mathematics  and  Science 
Developmental  Project  on  the  basis  of — 

(1)  The  criteria  in  §  794.31;  and 

(2)  The  criteria  in  34  CFR  791.31  as 
follows: 

(i)  Plan  of  operation.  (10  points)  (See 
34  CFR  791.31(a)) 

(ii)  Quality  of  key  personnel.  (7  points) 
(See  34  CFR  791.31(b)) 

(iii)  Budget  and  cost  effectiveness.  (5 
points)  (See  34  CFR  791.31(c)) 

(iv)  Evaluation  plan.  (5  points)  (See  34 
CFR  791.31(d)) 

(v)  Adequacy  of  resources.  (3  points) 
(See  34  CFR  791.31(e)) 

(b)  The  Secretary  awards  up  to  100 
possible  points  as  follows: 

(1)  Up  to  70  possible  points  for  the 
criteria  in  §  794.31. 

(2)  Up  to  30  possible  points  for  the 
criteria  in  34  CFR  791.31. 

(c)  The  maximum  possible  score  for 
each  complete  criterion  in  §  794.31  is 
indicated  in  parentheses. 

(20  U.S.C.  1103  and  3474) 

§  794.31  What  selection  criteria  does  the 
Secretary  use? 

(a)  Curricular  and  instructional 
materials.  (25  points) 

The  Secretary  reviews  each 
application  for  information  that  shows 
the  extent  to  which  the  project  will-^ 

(1)  Develop  or  improve  curricular  or 
instructional  materials,  or  both,  for 
teadier  training  in  mathematics  and 
science; 

(2)  Test  the  effectiveness  of  those 
curricular  or  instructional  materials; 

(3)  Incorporate  promising  curricular 
and  instructional  materials  into  the 
regular  teacher  training  program  of  the 
participating  project  schools,  the 
participating  colleges  or  departments  of 
education,  and  other  schools  in  the 
participating  LEA  that  have  high 
concentrations  of  children  from  low- 
income  families;  and 

(4)  Package  promising  curricular  and 
instructional  materials  in  appropriate 
form  for  dissemination  to  other  schools, 
colleges  or  departments  of  education, 
and  LEAs. 

(b)  Improved  teacher  training.  (25 
points) 

The  Secretary  reviews  each 
application  for  information  that  shows 
that  the  project  will  provide  a  training 
program  to  increase  the  effectiveness  of 
teachers  and  other  educational 
persoimel  in  developing  instructional 
materials  and  in  teaching  mathematics 
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and  science  to  children  with  a  wide 
variety  of  educational  needs. 

(c)  Coordination.  (10  points) 

The  Secretary  reviews  each 

application  for  information  that  shows 
the  extent  to  which  the  applicant  plans 
to  coordinate  the  project  with  other 
local  teacher  training  activities. 

(d)  Collaboration.  (10  points) 

The  Secretary  reviews  each 

application  for  information — in  the  form 
of  a  detailed  plan — that  shows  the 
extent  to  which  the  applicants,  the 
parents  of  children  attending  project 
schools,  the  teachers  in  project  schools, 
and  local  school  administrators  will 
participate  in  planning,  carrying  out,  and 
evaluating  the  project. 

(20  U.S.C.  1103  and  3474) 

§  794.32  Project  duration. 

(a)  The  Secretary  may  award  a  grant 
for  a  Mathematics  and  Science 
Developmental  Project  for  a  project 
period  of  up  to  three  years. 

(b)  The  Secretary  awards  a  separate 
grant  for  each  Hscal  year  of  the  project, 
subject  to  the  provisions  of  EDGAR,  34 
CFR  75.253  (Continuation  of  multi-year 
project  after  the  Hrst  budget  period.) 

(20  U.S.C.  1103) 

Subpart  E— What  Conditions  Must  Be 
Met  by  a  Grantee? 

§  794.40  Collaboration  of  grantees. 

An  LEA  and  an  institution  of  higher 
education  that  have  received  a  grant  for 
a  Mathematics  and  Science 
Developmental  Project  shall  collaborate 
in — 

(a)  Recruiting  qnd  selecting  the  project 
director; 

(b)  Recruiting  and  selecting  all  other 
staff; 

(c)  Planning,  developing, 
implementing  and  evaluating  the  project; 
and 

(d)  Developing  curricular  and 
instructional  materials. 

(20  U.S.C.  1103  and  3474) 

§  794.41  Project  sequence. 

(a)  During  the  Hrst  year  of  a  project, 
the  grantee  shall — 

(1)  Select  a  project  director  who  is 
responsible  for  the  overall 
administration  of  the  project,  and 

(2)  Develop  or  revise  the  curricular  or 
instructional  material  or  both. 

(b)  During  the  second  and  third  year 
of  the  project,  the  grantees  shall  carry 
out  for  teachers  a  training  program 
through  which  the  grantees  will  test  and 
improve  curricular  and  instructional 
materials  that  have  been  developed  or 
revised  under  the  project. 

(20  U.S.C.  1103  and  3474) 


§  794.42  Allowable  costs. 

A  grantee  may  use  its  grant  under  this 
part  to  pay  the  following: 

(a)  Training  stipends  for  teachers  and 
other  educational  personnel,  as 
provided  in  34  CFR  792.49(a). 

(b)  The  compensation  for  released 
time  for  educational  personnel  while  in 
training,  within  the  limitations  of  34  CFR 
791,23. 

(c)  Other  reasonable  costs  necessary 
for  carrying  out  the  project., 

(20  U.S.C.  1103  and  1104;  EDGAR,  34  CFR 
Part  75) 

[FR  Doc.  81-1679  Filed  l-lB-81: 8:45  am] 

BILUNG  CODE  400IM)1-M 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
37  CFR  Part  1 

Advance  Notice  of  Proposed 
Ruiemaking  for  impiementing  the 
Reexamination  and  Fee;  Provisions  of 
Pub.  L  96-517 (H.R.  6933) 

AGENCY:  Patent  and  Trademark  Office/ 
Commerce. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  purpose  of  this  advance 
notice  of  proposed  rulemaking  is  to 
advise  the  public  of  the  Office’s  current 
plans  for  implementing  the 
reexamination  and  fee  provisions  of 
Pub.  L.  96-517,  enacted  on  December  12, 
1980.  The  reexamination  provisions  of ' 
this  new  law,  including  reexamination 
fees,  will  take  effect  on  July  1, 1981.  New 
patent  and  trademark  fees,  other  than 
reexamination  fees,  must  be  established 
no  later  than  October  1, 1982. 

Insofar  as  the  reexamination 
provisions  are  concerned,  it  is  expected 
that  proposed  rules  to  implement  them 
will  be  published  in  the  Federal  Register 
by  the  middle  of  January,  1981,  with 
publication  to  follow  in  the  Official 
Gazette  as  soon  thereafter  as  possible. 
Assuming  the  proposed  rules  are 
published  by  the  middle  of  January,  a 
public  hearing  on  the  proposed  rules 
could  be  held  as  early  as  the  first  half  of 
April,  1981,  with  the  rules  being 
completed  and  promulgated  thereafter. 

It  will  be  some  time  before  the  Office 
is  ready  to  publish  proposed  rules 
implementing  the  fee  provisions,  but  the 
same  procedure  will  be  followed  as  for 
the  reexamination  rules.  A  public 
hearing  will  be  held  following 
publication  of  the  proposed  rules. 
Completion  and  promulgation  of  the 
rules  will  follow  both  an  adequate 
comment  period  and  the  public  hearing. 


address:  Persons  wishing  to  submit 
written  comments  before  the  proposed 
rules  are  published  should  address  them 
to  Michael  K.  Kirk,  Director,  Office  of 
Legislation  and  International  Affairs, 
whose  address  is:  Box  4,  Commissioner 
of  Patents  and  Trademarks, 

Washington,  D.C.  20231. 

SUPPLEMENTARY  INFORMATION:  New  fees 
under  the  provisions  of  Public  Law  96- 
517  will  not  become  effective  until 
appropriate  rules  are  promulgated.  Until 
that  time,  which  the  Office  presently 
anticipates  will  be  no  earlier  than  July  1, 
1981,  the  present  fee  provisions  will 
remain  in  effect.  Maintenance  fees  will 
be  required  for  any  patent  actually 
applied  for  on  or  after  December  12, 

1980,  whether  or  not  the  patent  is 
entitled  to  the  benefit  of  an  earlier  filing 
date  under  section  120  of  title  35,  U.S.C. 
or  a  right  of  priority  under  section  119  of 
title  35,  U.S.C.  The  amounts  of 
maintenance  fees  have  not  yet  been  set. 

The  text  of  Pub.  L.  96-517  will  be 
published  shortly  in  the  Official  Gazette. 

This  advance  notice  of  proposed 
rulemaking  is  issued  under  the  authority 
of  35  U.S.C.  6  and  41. 

Dated:  December  19, 1980. 

Sidney  A.  Diamond, 

Commissioner  of  Patents  and  Trademarks. 

Dated:  January  8, 1981. 

Approved: 

Jordan  J.  Baruch, 

Assistant  Secretary  for  Productivity, 
Technology  and  Innovation. 

|FR  Doc.  81-1575  Filed  1-16-81: 8:45  am] 

BILLING  CODE  3510-17-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 

[EN-FRL  1729-2] 

Motor  Vehicle  Pollution  Control; 

Waiver  of  Oxides  of  Nitrogen  Emission 
Standards;  Notice  of  Opportunity  for 
Public  Hearing  and  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Opportunity  for  public 
Hearing  and  Comments  to  Consider 
Applications  for  Waivers. 

summary:  Automobiles  Peugeot 
(Peugeot)  has  submitted  an  application 
to  EPA  for  waiver  of  the  1982  NOx 
emission  standard  for  certain  diesel 
light-duty  vehicles  pursuant  to  section 
202(b)(6)(B)  of  the  Clean  Air  Act  (Act). 

This  notice  announces  an  opportunity 
for  public  hearing  and  requests  comment 
on  Peugeot’s  application  for  waiver  of 
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the  1982  oxides  of  nitrogen  (NOx) 
emission  standard. 

DATES  AND  ADDRESSES:  Interested 
parties  may  submit  a  bona  fide  written 
request  for  a  public  hearing  by  January 
22, 1981.  If  EPA  receives  such  a  hearing 
request  the  Agency  will  hold  a  public 
hearing  on  February  2, 1981,  beginning 
at  9:00  a.m.,  at  EPA  Conference  Room 
3908,  Waterside  Mall,  401  M  Street, 

S.W.,  Washington,  D.C.  Otherwise,  EPA 
will  publish  a  notice  in  the  Federal 
Register  by  January  28, 1981,  announcing 
the  cancellation  of  this  public  hearing. 
Regardless  of  whether  a  hearing  is 
requested,  EPA  will  consider  written 
comments  on  Peugeot’s  waiver  request 
received  by  February  5, 1981.  Requests 
for  public  hearing  or  comments  on 
Peugeot’s  waiver  request  should  be  sent 
to  the  Director,  Manufacturers 
Operations  Division  (EN-340J,  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  S.W.,  Washington,  D.C.  20460. 
Information  submitted  by  Peugeot,  as 
well  as  any  comments  received  from 
interested  parties,  will  be  available  for 
public  inspection  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  at:  U.S. 
Environmental  Protection  Agency, 
Central  Docket  Section  (A-130},  Gallery 
I,  Waterside  Mall,  401  M  Street,  S.W., 
Washington,  D.C.  20460  (Docket  Number 
EN-81-1). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Jerry  Schwartz,  Manufacturers 
Operations  Division  (EN-340),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  S.W.,  Washington,  D.C.  20460, 
(202)  472-9421. 

SUPPLEMENTARY  INFORMATION: 

I.  Background: 

Section  202(b)(6](B]  of  the  Clean  Air 
Act,  as  amended,  42  U.S.C. 
7521(b)(6)(B)(1977),  allows  any  light-duty 
diesel  manufacturer  to  petition  the 
Administrator  of  EPA  for  waiver  of  the 
1981-1984  model  year  NOX  standard  of 
1.0  gpm.  The  Administrator,  after  notice 
and  opportunity  for  public  hearing,  may 
waive  the  standard  for  any  class  or 
category  of  light-duty  vehicles 
manufactured  during  the  four  model 
year  period,  beginning  in  model  year 
1981,  up  to  a  maximum  level  of  1.5  gpm, 
if  the  manufacturer  can  show  that  the 
waiver  is  necessary  to  permit  diesel 
engine  technology  to  be  used  on  the 
subject  vehicles.  The  waiver  may  be 
granted  if  the  Administrator  determines: 

(i)  That  the  waiver  will  not  endanger 
public  health; 

(ii)  That  the  waiver  will  result  in 
significant  fuel  savings  at  least  equal  to 
the  fuel  economy  standard  applicable  in 
each  year  under  the  Energy  Policy  and 
Conservation  Act,  and 


(iii)  That  the  technology  has  a 
potential  for  long-term  air  quality 
benefit  and  has  the  potential  to  meet  or 
exceed  the  average  fuel  economy 
standard  applicable  under  the  Energy 
Policy  and  Conservation  Act  at  the 
expiration  of  the  waiver. 

Guidelines  for  diesel  NOx  waiver 
applications  were  published  in  the 
Federal  Register  at  43  FR  30341,  July  14, 
1978,  in  order  to  apprise  manufacturers 
of  the  information  deemed  necessary  to 
demonstrate  that  a 'waiver  should  be 
granted. 

II.  Waiver  Application 

On  December  16, 1980,  Peugeot 
submitted  an  application  for  waiver  of 
the  1982  statutory  NOx  emission 
standard  for  its  ]I^2C  diesel  engine 
family  to  an  interim  standard  of  1.2  gpm. 

In  order  to  grant  a  waiver,  the 
Administrator  must  determine  that  the 
applicant  has  provided  information 
sufficient  to  satisfy  each  of  the  waiver 
criteria  set  out  above.  The 
Administrator  is  not  required  to  make 
his  determination  solely  on  the  record  of 
the  hearing,  and  may  consider  any 
additional  information  as  well.  All 
information  considered  by  the 
Administrator  for  this  waiver  decision 
will  be  included  in  public  docket  EN-81- 
1. 

III.  Procedures  for  Public  Participation 

EPA  is  offering  an  opportunity  for 
public  hearing  by  tentatively  scheduling 
one  for  February  2, 1981,  at  the  time  and 
place  specified  in  the  “Dates  and 
Addresses"  section  of  this  notice  if  EPA 
receives  a  bona  fide  request  for  such  a 
hearing.  If  EPA  does  not  receive  such  a 
request,  it  will  publish  a  notice 
cancelling  the  February  2  hearing. 
Regardless  of  whether  or  not  EPA  holds 
a  public  hearing,  it  still  will  consider  any 
written  comments  submitted  for  the 
record  by  the  deadlines  specified  in  the 
“Dates  and  Addresses"  section. 

The  public  hearing  tentatively 
scheduled  will  provide  an  opportunity 
for  interested  persons  to  state  their 
views  or  arguments,  or  to  provide 
pertinent  information  concerning  the 
waiver  requests  at  issue.  Any  party 
desiring  to  make  an  oral  statement  at 
the  hearing  should  file  a  notice  of  such 
intention  and  10  copies  of  the  proposed 
testimony  and  other  relevant  material 
with  the  Director  of  EPA’s 
Manufacturers  Operations  Division  at 
the  address  listed  above  not  later  than 
January  22, 1981.  If  feasible,  these 
parties  also  should  submit  at  least  25 
copies  of  their  statements  or  material  for 
the  hearing  record  for  general 
circulation  to  the  Presiding  Officer  at  the 
time  of  the  hearing.  In  addition,  any 


person  may  submit  written  questions  at 
any  time  during  the  hearing,  which  the 
hearing  panel  may  propoimd  to 
witnesses  to  the  extent  practicable. 
Relevant  statements  and  information 
not  specifically  required  by  the  hearing 
panel  may  be  filed  in  the  public  docket 
by  February  5, 1981,  to  ensure  their 
consideration  as  part  of  the  waiver 
decision. 

The  Presiding  Officer  will  have  the 
responsibility  for  maintaining  order, 
excluding  irrelevant  or  repetitious 
material,  scheduling  presentations, 
directing  participants  to  submit 
corroborative  material  in  writing  and,  to 
the  extent  possible,  notifying 
participants  of  the  time  at  which  they 
may  appear. 

Presentations  by  the  participants 
should  address  the  considerations  set 
forth  in  detail  by  the  guidelines  for 
submission  of  waiver  requests  published 
in  the  Federal  Register,  43  FR  30341,  July 
14, 1978.  Participants  should  be  prepared 
to  respond  to  questions  from  the 
Hearing  Panel  on  the  following  issues: 

1.  Whether  a  waiver  is  necessary  to  permit 
the  use  of  diesel  engine  technology  in  the 
class  or  category  of  vehicles  or  engines  for 
which  an  applicant  requests  a  waiver; 

2.  Whether  the  waiver  would  endanger  the 
public  health; 

3.  Whether  the  waiver  would  result  in 
significant  fuel  savings  at  least  equal  to  the 
fuel  economy  standard  applicable  under  the 
Energy  Policy  and  Conservation  Act 
(“EPCA“): 

4.  Whether  the  technology  utilized  in  the 
class  or  category  for  which  a  waiver  is 
sought:  (a)  has  a  potential  for  long-term  air 
quality  benefit,  and  (b)  has  the  potential  to 
meet  or  exceed  the  average  fuel  economy 
standard  applicable  imder  EPCA  at  the 
expiration  of  the  waiver,  and; 

5.  The  level  of  NOx  emissions,  not  to 
exceed  1.5  gpm,  which  an  applicant's  diesel 
vehicle  class  or  category  could  meet  in  each 
of  the  model  years  for  which  an  applicant 
requests  a  waiver. 

A  verbatim  record  of  the  proceedings 
will  be  available  for  public  inspection  in 
public  docket  Eh^-81-1.  Any  interested 
party  may  request  a  copy  of  the 
transcript  from  the  hearing  reporter 
during  the  hearing  at  the  party’s  own 
expense.  Interested  parties  also  may 
obtain  copies  of  other  documents  in  the 
public  docket  as  provided  in  40  CFR  Part 
2. 

Dated:  January  14, 1981. 

Jeffrey  G.  Miller, 

Acting  Assistant  Administrator  for 
Enforcement. 

(FR  Doc.  81-1879  Filed  1-18-81;  8:45  amj 
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40  CFR  Part  180 

[OPP-300043;  PH-FRL  1730-2] 

Lecithin;  Exemption  From  the 
Requirement  of  a  Toierance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  Rule. 

summary:  This  action  proposes  that 
lecithin  be  exempted  from  the 
requirement  of  a  tolerance  when  used  as 
an  inert  (or  occasionally  active] 
ingredient  in  pesticide  formulations 
applied  to  growing  crops  or  to  raw 
agricultural  commodities  after  harvest. 
This  amendment  was  requested  by 
Decco  Tiltbelt  Agricultural  Technology. 

DATE:  Written  comments  must  be 
received  on  or  before  February  18, 1981. 

ADDRESS:  Written  comments  to:  John  A. 
Shaughnessy,  Registration  Division  (TS- 
767),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
E-229,  401  M  St.  SW.,  Washington,  D.C. 
20460. 

FDR  FURTHER  INFORMATION  CONTACT: 

John  A.  Shaughnessy  (202-426-9425). 
SUPPLEMENTARY  INFORMATION:  At  the 
request  of  Decco  Tiltbelt  Division,  the 
Administrator  proposes  to  amend  40 
CFR  §  180.1001(c)  to  include  lecithin. 
Inert  ingredients  are  all  ingredients 
which  are  not  active  ingredients  as 
defined  in  40  CFR  §  162.3(c),  and 
include,  but  are  not  limited  to,  the 
following  types  of  ingredients  (except 
when  they  have  pesticidal  efficacy  of 
their  own):  solvents  such  as  water;  baits 
such  as  sugar,  starches  and  meat  scraps; 
dust  carriers  such  as  talc  and  clay; 
fillers;  wetting  and  spreading  agents; 
propellan  in  aerosol  dispensers;  and 
emulsifiers.  The  term  inert  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

Preambles  to  proposed  rulemaking 
documents  of  this  nature  include  the 
common  or  chemical  name  of  the 
substance  under  consideration,  the 
name  and  address  of  the  finn  making 
the  request  for  the  exemption,  and 
toxicological  and  other  scientific  bases 
used  in  arriving  at  a  conclusion  of  safety 
in  support  of  the  exemption. 


Basis  for  approval 


Lecithin .  Decco  Tiltbelt  Leothki  is  found  in  all' 

Agricultural  living  cells. 


Basis  lor  approval 


Technology 

principally  in  the 

Division  of 

form  of  the 

Pennwalt  Corp., 

phosphatides 

Box  120.  1713  S. 

(Phosphatidylcho- 

CaMomia  Ave., 

line,  phospha- 

Monrovia,  CA 

tidylethanolamine 

91016. 

and 

inositolphospha- 
tide).  It  is  readily 
catabolized  and 
anabolized  (see  H. 

R.  Mahler  and  E. 

H.  Cordes, 

Biological 

Chemistry  ed. 

Harper  and  Row. 
New  York,  1971. 
pp.  588.  733)  and 
is  a  precursor  of 
the 

neurotrarrsmitter, 

acetylcholine. 

Lecithin  is  generally  recognized  as 
safe  (21  CFR  §  182.1400]  and  has  been 
extensively  reviewed  by  the  Federation 
of  American  Societies  for  Experimental 
Biology  (FASEB)  for  the  Food  and  Drug 
Administration.  Their  conclusion  was: 

'There  is  no  evidence  in  the  available 
information  on  lecithin  and  lecithin 
bleached  with  hydrogen  peroxide  that 
demonstrates  or  suggests  reasonable 
grounds  to  suspect  a  hazard  to  the 
public  when  they  are  used  at  levels  that 
are  now  current  or  that  might 
reasonably  be  expected  in  the  future.” 

According  to  FASEB,  the  average  U.S. 
daily  consumption  of  lecithin  is  92 
milligrams  (mg)  (or  about  1.5  mg/ 
kilograms  (kg).  Clearance  of  lecithin 
under  180.1001(c]  is  not  expected  to 
significantly  increase  the  exposure  of 
the  public  to  lecithin;  furthermore,  there 
is  no  reason  to  believe  that  increased 
exposure  to  lecithin  would,  in  fact,  be 
imdesirable. 

Based  on  the  above  information,  the 
chemistry  of  this  substance,  and  review 
of  its  use,  it  has  been  found  that,  when 
used  in  accordance  with  good 
agricultural  practice,  this  ingredient  is 
useful  and  does  not  pose  a  hazard  to  the 
environment.  It  is  concluded  therefore, 
that  the  proposed  amendment  to  40  CFR 
§  180.1001  will  protect  the  public  health, 
and  it  is  proposed  that  the  regulation  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  the 
registration  of  a  pesticide,  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  which  contains  this 
inert  ingredient  may  request,  on  or 
before  February  18, 1981,  that  this 
rulemaking  proposal  be  referred  to  an 
advisory  committee  in  accordance  with 
section  408(e]  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 


Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  The  comments 
must  bear  notation  indicating  both  the 
subject  and  the  petition/document 
control  number  “[OPP-300043]."  All 
written  comments  filed  in  response  to 
this  notice  of  proposed  rulemaking  will 
be  available  for  public  inspection  in  the 
Process  Coordination  Branch  (TS-767], 
Room  E-229,  Environmental  I^otection 
Agency,  401  M  St.  SW.,  Washington, 

D.C.  20460  finm  8:00  a.m.  to  4:00  p.m. 
Monday  through  Friday,  except  legal 
holidays. 

Under  Executive  Order  12044,  EPA  is 
required  to  judge  whether  a  regulation  is 
"significant”  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procediu'es.  EPA  labels 
these  other  regulations  “specialized.” 
This  proposed  rule  has  been  reviewed, 
and  it  has  been  determined  that  it  is  a 
specialized  regulation  not  subject  to  the 
procedural  requirements  of  Executive 
Order  12044. 

(Sec.  408(e)  68  Stat.  514,  (21  U.S.C.  346a(e))) 

Dated:  January  12, 1981. 

Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  Subpart 
D  of  40  CFR  Part  180  be  amended  by 
alphabetically  inserting  “lecithin"  in  the 
list  imder  §  180.1001(c)  to  read  as 
follows: 


§  180.1001  Exemptions  from  the 
requirement  of  a  toierance. 


«  « 

«  *  « 

(c)** 

Inert 

ingredient 

Limits 

Uses 

Lecithin . 

..  Meeting  Food  Emulsilier. 

Chemicals  Codex 
specificatioa. 

|FR  Doc.  81-1913  Filed  1-18-81;  8:45  am] 

BILLING  CODE  6560-32-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration, 
Public  Health  Service 

42  CFR  Parts  50  and  441 

Requirements  Applicable  to 
Sterilizations  (Hysterectomies) 

AGENCIES:  Health  Care  Financing 
Administration  (HCFA).  Public  Health 
Service  (PHS). 
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action:  Proposed  rule. 

summary:  Current  Department 
regulations  for  the  Medicaid  and  Public 
Health  Service  programs  provide  that  no 
Federal  funds  are  available  for 
hysterectomies  unless  the  woman  or  her 
representative  has  signed  an 
acknowledgment  that  she  was  informed 
that  the  operation  would  make  her 
sterile.  These  amended  rules  would 
eliminate  the  “acknowledgment 
requirement"  in  certain  situations  where 
the  patient  is  already  sterile  or  an 
emergency  situation  exists.  We  will  also 
clarifying  certain  ambiguities.  The 
purpose  of  the  proposed  regulations  is  to 
remove  an  unnecessary  administrative 
burden  created  by  the  current 
requirements. 

DATE:  To  assure  consideration, 
comments  should  be  mailed  by  March 
20, 1981. 

ADDRESSES:  Address  comments  in 
writing  to:  For  the  Health  Care 
Financing  Administration: 

Administrator,  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  P.O.  Box 
17076,  Baltimore,  Md.  21235. 

If  you  prefer,  you  may  deliver 
comments  to:  Room  309-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue  SW.,  Washington,  D.C.:  or  to 
Room  789  East  High  Rise,  6401  Security 
Blvd.;  Baltimore,  Maryland. 

In  commenting,  please  refer  to  file 
code  BPP-82-FC. 

For  the  Public  Health  Service: 

Director,  Office  of  Population  Affairs, 
Room  722-H,  Hubert  H.  Humphrey 
Building,  220  Independence  Avenue 
SW.,  Washington,  D.C.  20201,  (202)  245- 
7581. 

Agencies  and  organizations  are 
requested  to  submit  their  comments  in 
duplicate.  Comments  will  be  available 
for  public  inspection,  beginning 
approximately  2  weeks  after 
publication,  at  the  following  offices  on 
Monday  through  Friday  of  each  week 
during  regular  business  hours: 

Health  Care  Financing  Administration, 
Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
S.W.,  Washington,  D.C.  20201,  (202) 
245-0950 

Public  Health  Service,  Room  722-H, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  S.W., 
Washington,  D.C.  20201,  (202)  245- 
7581 

Because  of  the  large  number  of 
comments  we  receive,  we  cannot 
acknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
final  rule,  we  will  consider  all  comments 
and  will  respond  to  them  in  the 
preamble  to  that  rule. 


FOR  FURTHER  INFORMATION,  CONTACT: 

For  the  Health  Care  Financing 

Administration:  Raymond  T.  Johnson, 

(301)  594-9370 

For  the  Public  Health  Service:  Marilyn  L. 

Martin,  (202)  245-7581 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  8, 1978,  the  Department 
of  Health,  Education,  and  Welfare 
issued  final  rules  governing 
expenditures  for  sterilizations  under 
certain  federally  assisted  programs 
administered  by  the  Health  Care 
Financing  Administration  (HCFA), 

Public  Health  Service  (PHS),  and  the 
Administration  for  Public  Services 
(APS)  of  the  Office  of  Human 
Development  Services  (OHDS)  (see  43 
FR  52146).  These  rules  are  codified  at  42 
CFR  Part  441,  Subpart  F  for  HCFA;  42 
CFR  Part  50,  Subpart  B  for  PHS;  and  45 
CFR  §§  220.21,  222.59,  and  228.63  for 
APS,  OHDS.  The  rules  include  the 
following  requirements  for  the 
availability  of  Federal  funds  for 
hysterectomies:  (1)  the  hysterectomy 
cannot  be  performed  solely  for  the 
purpose  of  sterilizing  the  patient,  or,  if 
there  was  more  than  one  purpose  to  the 
procedure,  it  would  not  have  been 
performed  but  for  the  purpose  of  making 
the  patient  permanently  incapable  of 
reproducing;  (2)  the  person  securing 
authorization  to  perform  the 
hysterectomy  must  inform  the  patient, 
and  her  representative,  if  any,  orally 
and  in  writing,  that  the  operation  will 
make  her  sterile;  and  (3)  the  patient,  or 
her  representative,  if  any,  must  sign  a 
statement  acknowledging  receipt  of  that 
information.  Items  2  and  3  constitute  the 
“acknowledgment  requirement”. 

The  purposes  of  these  requirements 
are  to:  (1)  safeguard  patients'  rights  by 
ensuring  that  women  will  make 
informed  voluntary  choices;  (2) 
emphasize  that  hysterectomies  are  not 
an  appropriate  or  acceptable  means  of 
sterilization;  (3)  remove  the  Bnancial 
incentive  to  perform  hysterectomies  for 
contraceptive  purposes  since  this  is  the 
most  dangerous  and  expensive 
sterilization  method;  (4)  provide 
effective  safeguards  against  abuse;  and 
(5)  permit  effective  enforcement  of  the 
procedural  safeguards. 

Since  these  rules  became  effective,  we 
have  received  various  inquiries  from 
CoiTgress,  providers  of  services.  State 
agencies,  and  the  general  public  that 
have  brought  to  the  Department’s 
attention  certain  situations  in  which  the 
“acknowledgment  requirement”  is 
unnecessary  and  overly  broad  in  scope. 

In  the  inquiries,  these  commenters 
questioned  the  need  to  inform  a  patient 


who  is  already  sterile  due  to  age,  prior 
sterilization,  or  congenital  disorder  that 
a  hysterectomy  will  make  her  sterile. 
They  further  questioned  the  need  to 
obtain  a  written  acknowledgement  to 
that  effect.  Physicians  also  questioned 
the  reasonableness  of  this  requirement 
when  a  patient  must  undergo  a 
hysterectomy  on  an  emergency  basis.  In 
emergency  situations,  it  may  be 
impossible  to  inform  the  woman  of  the 
consequences  of  the  hysterectomy  prior 
to  the  procedure,  because  the  need  for  it 
is  imanticipated.  For  example,  one 
physician  reported  discovering  an 
undiagnosed  Bbroid  uterine  tumor  while 
performing  a  caesarean  section.  It  had 
to  be  incised  in  order  to  deliver  the 
baby,  and  the  resultant  bleeding  could 
be  controlled  only  by  an  emergency 
hysterectomy. 

The  Department  believes  that  these 
points  are  valid  and  that  the  regulations 
should  be  amended  to  take  these 
situations  into  consideration.  The 
amendments  we  are  proposing  to  make 
to  eliminate  the  “acknowledgment 
requirement”  in  certain  situations  are 
consistent  with  the  policy  behind  that 
requirement,  which  is  that  a  woman 
should  be  aware  that  a  hysterectomy 
will  make  her  sterile,  so  that  she  may 
make  a  informed  decision  regarding  the 
procedure  in  light  of  that  information.  If 
she  is  already  sterile,  this  information 
would  have  no  bearing  on  her  decision 
on  whether  to  have  the  hysterectomy.  In 
those  situations  where  life-threatening 
circumstances  indicate  that  an 
emergency  hysterectomy  is  required, 
and  there  is  insufficient  time  to  inform 
the  patient  that  the  operation  will  make 
her  sterile,  we  believe  it  woud  be 
appropriate  to  presume  that  the  woman 
would  concur  in  her  physician’s  decision 
and  choose  to  have  the  hysterectomy. 

The  proposed  amendments  below 
affect  only  the  HCFA  and  PHS 
regulations,  since  those  regulations  spell 
out  the  detailed  requirements  described 
above.  We  will  not  amend  the  OHDS 
regulations  because  they  are  cross- 
referenced  to  the  Medicaid  regulations. 
Consequently,  the  proposed  changes  in 
Medicaid  requirements  would 
automatically  apply  to  the  OHDS 
regulations. 

Regulation  Provisions 

a.  Amendment  of  Acknowledgment 
Requirement 

The  Department  is  proposing  to 
amend  the  regulations  to  provide  for  an 
exception  to  the  “acknowledgment 
requirement”  for  hysterectomies  when 
one  or  more  of  the  following 
circumstances  exist: 
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(1)  The  individual  is  58  years  of  age  or 
older; 

(2)  The  individual  is  sterile  due  to  a 
congenital  disorder; 

(3)  The  individual  was  previously 
sterilized;  or 

(4)  The  individual  requires  a 
hysterectomy  on  an  emergency  basis 
because  of  life-threatening 
circumstances. 

We  chose  the  age  of  58  as  an  upper 
age  limit,  beyond  which  all  women 
would  be  considered  sterile  for  purposes 
of  these  proposed  regulations,  because 
data  from  the  U.S.  Health  Examination 
Survey  of  Adults,  1960-1962,  show  that, 
by  the  age  of  58, 100  percent  of  the 
women  in  the  survey  were 
postmenopausal.  The  survey  included 
3,581  women,  and  consisted  of  a 
nationwide  probability  sample  of 
persons  18-79  years  of  age  selected  from 
the  U.S.  civilian,  noninstitutionai 
population.  We  believe  it  would 
constitute  an  adequate  basis  for 
determination  of  the  specific  age  beyond 
which  the  protection  otherwise  afforded 
by  the  proposed  regulation  is  not 
needed.  We  will,  however,  consider  any 
information  individuals  may  wish  to 
submit  indicating  that  a  different  age 
would  be  more  appropriate. 

The  Department  selected  the  proposed 
exceptions  2  through  4  for  several 
reasons.  We  believe  the 
“acknowledgment  requirement"  in  an 
unnecessary  procedural  requirement  to 
be  met  for  a  woman  already  sterile 
because  of  a  congenital  disorder,  or 
because  of  a  prior  sterilization.  In 
addition,  it  could  be  embarrassing  to  a 
woman  in  either  of  these  situations  to 
receive  and  acknowledge  receipt  of  this 
information  in  writing.  Lastly,  the 
“acknowledgment  requirement”  is  also 
an  unfeasible  requirement  in  emergency 
situations  since  the  physician,  in  most 
instances,  would  not  have  the 
opportunity  to  inform  the  woman  and 
obtain  the  required  acknowledgment. 

We  are,  however,  requesting  comment 
on  the  appropriateness  of  these 
exceptions  to  the  requirements,  and 
whether  (and  if  so,  what)  other 
exceptions  should  be  provided  for. 

Although  we  believe  that  these 
proposed  exceptions  to  the 
“acknowledgment  requirement”  are 
consistent  with  the  purposes  of  the 
present  rules,  we  are  concerned  that  the 
exceptions  not  be  abused.  Therefore,  in 
order  to  assure  that  the  proposed 
exceptions  are  applied  only  in 
appropriate  circumstances,  the  amended 
regulations  would  require  the  State 
agency,  prior  to  paying  the  claim,  to 
obtain  the  certification  of  the  physician 
who  performs  the  procedure  that  one  of 
these  specific  circumstances  we  are 


proposing  existed  in  each  case  when  the 
“acknowledgment  requirement”  was  not 
net.  This  approach  is  similar  to  the 
certiHcation  requirement  applicable  to 
the  sterilization  consent  form 
requirements  of  the  regulations  (see  42 
CFR  441.258(c)  and  42  CFR  50.205(c)(2)). 
We  propose  to  use  this  approach  for  the 
same  reasons  that  prompted  that 
certification  requirement  (i.e.,  assuring 
that  the  requirement  is  met,  while  at  the 
same  time,  imposing  minimal  burdens 
on  providers  and  patients.) 

We  believe  the  data  generated  from 
these  proposed  certihcations  will 
provide  sufficient  information  about  the 
procedures  to  facilitate  monitoring 
without  creating  an  undue  burden  for 
providers  and  patients.  However,  if 
there  are  other  safeguards  that  might 
more  effectively  prevent  program  abuse 
of  these  exceptions,  we  welcome 
suggestions  and  recommendations  on 
this  point. 

b.  Retroactivity  of  Regulation 

1.  Reasons  for  Retroactivity.  We 
propose  to  make  the  final  regulations 
retroactive  to  the  date  the  final  rules  on 
sterilization  were  effective,  March  8, 
1979.  There  are  two  reasons  for  this 
provision. 

First,  because  the  Department 
believes  the  “acknowledgment 
requirement”  is  unnecessary  and  too 
broad  in  certain  circumstances,  we  want 
to  avoid  a  disallowance  of  Federal  funds 
for  failure  to  follow  this  requirement 
when  those  circumstances  already 
existed. 

Second,  we  want  to  allow  providers  to 
be  reimbursed  if  they  performed  the 
operation  in  good  faith  without  having 
the  opportunity  to  satisfy  this 
requirement  because  an  emergency 
medical  situation  existed. 

2.  Handling  of  a  claims.  When  a 
provider  submits  a  claim  for 
hysterectomy  services,  and  the 
“acknowledgment  requirement”  hs  not 
been  satisfied,  FFP  would  be  available 
only  if  the  physician’s  certification 
meets  the  requirements  of  the  new 
regulations;  that  is,  the  physician  would 
have  to  certify  that  the  circumstances 
meet  the  criteria  in  regulations  for 
dispensing  with  the  acknowledgment 
requirement. 

If  a  provider’s  claim  was  previously 
denied  solely  because  the 
“acknowledgment  requirement”  was  not 
met,  the  provider  would  be  allowed  to 
submit  a  new  claim  under  these 
proposed  regulations.  This  new  claim, 
however,  would  have  to  include  the 
physician's  certification  before  payment 
can  be  made. 

Regulations  at  42  CFR  447.45  specify 
that  the  Medicaid  agency  must  require 


providers  to  submit  all  claims  within  a 
specified  time  period  not  to  exceed  12 
months  after  the  date  of  service.  For 
purposes  of  this  proposed  sterilization 
regulation  only,  a  retroactive  claim  for 
performance  of  a  hysterectomy  falling 
within  its  exceptions  would  be 
considered  timely  under  §  447.45  if  it  is 
submitted  (or  resubmitted)  within  the 
State’s  specified  time  period  beginning 
with  the  publication  date  of  the  final 
rule. 

In  addition,  FFP  would  be  available 
for  hysterectomy  services  furnished 
between  March  8, 1979  and  30  days  after 
publication  of  the  final  rule,  if  (1)  one  of 
the  circumstances  speciHed  in 
§  441.255(c)  applies,  and  (2)  the  agency 
was  not  entitled  to  FFP  because  it  did 
not  have  the  required  documentation  on 
hand  before  it  paid  the  claim.  In  these 
cases,  the  agency  could  submit  a  request 
for  FFP  if  it  obtains  a  physician’s 
certiflcation  as  to  the  applicable 
circumstance.  We  believe  that  30  days 
after  publication  is  a  reasonable  period 
for  States  to  notify  providers  of  the  new 
certiHcation  requirements  and  put 
appropriate  procedures  into  effect; 
however,  we  welcome  suggestions  and 
recommendations  on  this  point  also.  For 
services  furnished  after  that  date,  the 
State  would  be  required  to  meet  the 
prior  documentation  requirements 
speciHed  in  §  441.256. 

Federal  Hnancial  assistance  would 
also  be  available  under  the  Public 
Health  Service  Act  for  the  same  period 
if  the  new  physician’s  certiHcation  is 
obtained. 

Report  Burden  Requirements 

The  reporting  requirements  in  42  CFR 
441.256  and  42  CFR  50.209  are  subject  to 
the  Federal  Reports  Act.  They  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  The 
OMB  approval  number  is  66R0129. 

42  Cl^  Parts  50  and  41  are  amended 
as  set  forth  below. 

1.  Section  50.207  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (c)  as  follows: 

§  50.207  Sterilization  by  hysterectomy. 
***** 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  programs  or  projects 
to  which  this  subpart  applies  may 
perform  or  arrange  for  the  performance 
of  a  hysterectomy  not  covered  by 
paragraph  (a)  of  this  section  only  if: 

(1)  The  person  who  secures  the 
authorization  to  perform  the 
hysterectomy  has  informed  the 
individual  and  her  representative,  if  any, 
orally  and  in  writing,  that  the 
hysterectomy  will  render  her 
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permanently  incapable  of  reproducing; 
and 

(2)  The  individual  or  her 
representative,  if  any,  has  signed  a 
written  acknowledgment  of  receipt  of 
that  information. 

(c)(1)  A  program  or  project  is  not 
required  to  follow  the  procedures  of 
paragraph  (b)  if  any  of  the  following 
circumstances  exists: 

(1)  The  individual  is  58  years  of  age  or 
older: 

(ii)  The  individual  is  sterile  due  to  a 
congenital  disorder; 

(iii)  The  individual  was  previously 
sterilized; 

(iv)  The  individual  requires  a 
hysterectomy  on  an  emergency  basis 
because  of  life-threatening 
circumstances. 

(2)  If  the  procedures  of  paragraph  (b) 
are  not  followed  because  one  or  more  of 
the  circumstances  of  paragraph  (c)(1) 
exist,  the  physician  performing  the 
hysterectomy  must  certify  in  writing, 

(1)  That  the  woman  was  already 
sterile,  stating  the  cause  of  that  sterility 
(paragraph  (c)  (i),  (ii),  or  (iii)  of  this 
section)  and,  if  sterility  is  due  to  a 
congenital  disorder,  stating  the  nature  of 
that  disorder;  or 

(ii)  That  the  hysterectomy  was 
performed  under  emergency 
circumstances,  describing  the  nature  of 
the  emergency. 

(2)  Section  50.209  is  amended  by 
revising  paragraph  (b)  as  follows — 

§  50.209  Use  of  Federal  financial 
assistance. 

***** 

(B)  A  program  or  project  shall  not  use 
Federal  financial  assistance  for  any 
sterilization  or  hysterectomy  without 
first  receiving  documentation  showing 
that  the  requirements  of  this  subpart 
have  been  met.  Documentation  includes 
consent  forms,  and  as  applicable,  either 
acknowledgments  of  receipt  of 
hysterectomy  information  or 
certifications  for  hysterectomies. 

Authority:  Sec.  215,  Public  Health  Service 
Act,  as  amended  (42  U.S.C.  216). 

3.  Section  441.255  is  amended  by 
revising  paragraphs  (b)  and  adding 
paragraphs  (c)  and  (d),  as  follows: 

§  4 1 1 .255  Sterilization  by  hysterectomy. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  FFP  is  available  in 
expenditures  for  a  hysterectomy  not 
covered  by  paragraph  (a)  of  this  section 
only  if — 

(1)  The  person  who  secured 
authorize  lion  to  perform  the 
hysterectomy  has  informed  the 
individual  and  her  representative,  if  any, 
orally  and  in  writing,  that  the 


hysterectomy  will  render  the  individual 
permanently  incapable  of  reproducing; 
and 

(2)  The  individual  or  her 
representative,  if  any,  has  signed  either 
a  written  acknowledgement  of  receipt  of 
that  information. 

(c)  The  limitations  of  paragraph  (b)  of 
this  section  do  not  apply  when  any  of 
the  following  circumstances  exist: 

(1)  The  individual  is  58  years  of  age  or 
older; 

(2)  The  individual  is  sterile  due  to  a 
congenital  disorder; 

(3)  The  individual  was  previously 
sterilized;  or 

(4)  The  individual  required  a 
hysterectomy  on  an  emergency  basis 
because  of  life-threatening 
circumstances; 

(d)  When  the  procedures  in  paragraph 

(b)  are  not  followed  because  one  or 
more  of  the  circumstances  of  paragraph 

(c)  exist,  the  physician  performing  the 
hysterectomy  must  certify  in  writing: 

(1)  That  the  woman  was  already 
sterile,  stating  the  cause  of  the  sterility 
(paragraph  (c)(1),  (2),  or  (3)  of  this 
section);  and,  if  sterility  is  due  to  a 
congenital  disorder,  specifying  the 
nature  of  tha  disorder;  or 

(2)  That  the  hysterectomy  was 
performed  under  emergency- 
circumstances,  describing  the  nature  of 
the  emergency. 

4.  Section  441.256  is  revised  to  read  as 
follows; 

§  441.256  Additional  condition  for  Federal 
financial  participation  (FFP). 

(a)  FFP  is  not  available  in 
expenditures  for  any  sterilization  or 
hysterectomy  unless  the  Medicaid 
agency,  before  making  payment, 
obtained  documentation  showing  that 
the  requirements  of  this  subpart  were 
met.  This  documentation  must  include  a 
consent  form  or  an  acknowledgement  of 
receipt  of  hysterectomy  information  or  a 
certification  for  the  hysterectomy,  as 
applicable. 

(b)  With  regard  to  the  requirements  of 
§  441.255(d)  for  hysterectomies 
performed  from  March  8, 1979  through 
[30  days  after  date  of  publication],  FFP 
is  available  if  the  Medicaid  agency 
obtained  the  documentation  showing 
that  the  requirements  of  that  paragraph 
were  met  before  submitting  a  claim  for 
FFP  for  that  procedure. 

(Sec.  1102  of  the  Social  Security  Act  (42 
U.S.C.  1302) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medical  Assistance) 


Dated;  October  1, 1980. 

Howard  Newman, 

Administrator,  Health  Care  Financing 
Administration. 

Dated;  October  29, 1980. 

Julius  B.  Richmond, 

Assistant  Secretary  for  Health. 

Approved:  Januaiy  13, 1981. 

Patricia  Roberts  Harris, 

Secretary. 

[FR  Doc.  81-1932  Filed  1-16-81'.  8:45  am] 

BILLING  CODE  4110-35-M 

42  CFR  Part  405 

Medicare  Program;  Shared-Services 
Organizations  and  Cost  to  Reiated 
Organizations 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION;  Withdrawal  of  notices  of 
proposed  rulemaking. 

SUMMARY:  This  notice  withdraws  two 
notices  of  proposed  rulemaking  relating 
to  Medicare  reimbursement  of  providers 
of  health  care  services.  Current 
regulations  limit  the  amount  a  provider 
may  be  reimbursed  when  it  obtains 
services,  facilities,  or  supplies  from  an 
organization  to  which  it  is  related  by 
common  ownership  or  control.  We 
published  two  proposed  amendments  to 
those  regulations.  The  first  would  have 
exempted,  from  the  related 
organizations  regulations,  costs  incurred 
by  providers  for  items  furnished  by 
certain  shared-services  organizations. 
The  second  proposal  would  have 
revised  the  definition  of  a  related 
organization  and  made  certain  other 
changes  in  application  of  the  rules. 

After  considering  the  responses  of  the 
public  to  the  proposed  regulations  and 
our  own  policy  analyses,  we  have 
concluded  that  we  should  retain  the 
flexibility  provided  by  existing 
regulations  and  that  there  is  no  current 
need  to  amend  these  regulations.  We 
are,  therefore,  withdrawing  the 
proposals  from  further  action. 

EFFECTIVE  DATE:  January  19, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Trimble,  Bureau  of  Program  Policy, 
Health  Care  Financing  Administration, 
Room  1-0-1,  East  Low  Rise  Building, 
6401  Security  Boulevard,  Baltimore, 
Maryland  21235,  301-594-8640. 
SUPPLEMENTARY  INFORMATION: 

Background 

General  Medicare  reimbursement 
policy  on  reasonable  cost  provides  that 
reimbursement  to  a  provider  for 
services,  facilities,  or  supplies  furnished 
to  it  by  another  organization  is  normally 
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based  on  charges  made  by  the  supplying 
organization.  However,  a  special  rule 
applies  when  a  provider  obtains  these 
items  from  a  supplier  to  which  it  is 
related  by  common  ownership  or 
control.  In  this  situation.  Medicare 
reimbursement  to  a  provider  for  items 
obtained  from  the  supplying 
organization  is  limited  to  the  related 
organization's  costs  rather  than  its 
charges,  provided  those  costs  do  not 
exceed  the  open  market  price  of  the 
items  (42  CFR  405.427).  This  policy  is 
intended  to  prevent  Medicare  from 
paying  the  provider  a  profit  from  dealing 
with  itself  through  the  related 
organization. 

The  current  regulations  define 
relatedness  in  terms  of  a  significant 
degree  of  common  ownership,  equity  or  ^ 
controlling  power  (i.e.,  the  ability  to 
influence  or  direct).  They  also  provide 
for  an  exception  to  the  rule  when 
specified  circumstances  exist,  such  as 
situations  in  which  the  supplying 
organization  also  conducts  a  substantial 
amount  of  business  activity,  of  the  type 
transacted  with  the  provider,  with 
nonrelated  organizations. 

We  published  two  notices  of  proposed 
rulemaking  in  the  Federal  Register  that 
were  intended  to:  (1)  recognize  the 
recent  development  of  “shared-services” 
organizations  by  providing  for  them  in 
an  additional  specific  exception  to  the 
rule;  and  (2)  alleviate  problems  we  had 
perceived  in  interpretation  of  the 
“related  organization"  concept. 

However,  for  reasons  explained  below, 
we  have  decided  not  to  proceed  with 
development  of  final  rules. 

Shared-Services  Organizations  (SSOs) 

On  August  17, 1978,  we  published  in 
the  Federal  Register  (43  FR  36488) 
proposed  regulations  on  SSOs.  In  the 
proposal,  we  defined  an  SSO  as  a 
nonprofit  organization  that  furnishes 
health  care  services,  facilities,  supplies, 
or  support  services,  to  two  or  more 
providers.  For  example,  an  SSO  might 
be  formed  to  furnish  linens  td  several 
hospitals  at  a  lower  cost  than  could  be 
obtained  from  a  regular  supplier.  SSOs 
are  generally  established  by  a  group  of 
providers,  that  subsequently  retain  an 
ownership  or  management  interest  in 
the  organization. 

As  explained  above,  the  usual  method 
for  reimbursing  providers  related  to 
supplying  organizations  is  the  lower  of 
cost  or  the  price  of  comparable  items  in 
the  open  market.  For  SSOs,  however,  we 
proposed  to  add  an  exception  to  the 
related  organization  regulations  to 
reimburse  providers  the  lower  of  the 
SSO  charge  to  the  provider  or  the  open 
market  price  rather  than  the  lower  of 
cost  or  open  market  price.  The  purpose 


of  the  SSO  proposal  was  to  encourage 
the  use  of  SSOs  by  providers  in  those 
cases  where  it  would  reduce  the  cost  of 
furnishing  health  care. 

Comments  received  on  the  proposed 
SSO  regulations  raised  concerns  about 
creating  competition  unfair  to  small 
suppliers,  the  administrative  difficulty  of 
implementation,  and  the  participation  of 
certain  types  of  organizations  in  SSOs 
(for  example,  proprietary  providers, 
chain  organizations,  and  management 
services  firms). 

In  addition  to  the  concerns  raised 
during  the  public  comment  period,  we 
analyzed  other  information  on  SSO 
development  and  operations.  A  survey 
by  the  American  Hospital  Association  in 
late  1978  showed  that  there  has  been  a 
very  rapid  increase  in  the  number  and 
use  of  SSOs  and  that  over  80  percent  of 
the  6,223  responding  hospitals  in  the 
country  shared  one  or  more  services. 

One  of  the  main  reasons  for  developing 
the  SSO  regulation  was  to  encourage  the 
use  of  SSOs.  It  is  apparent,  however, 
that  growth  in  shared-services 
arrangements  is  taking  place  without  the 
need  for  regulatory  encouragement. 

Moreover,  our  research  into  the 
organizational  and  operational  aspects 
of  SSOs  has  led  us  to  believe  that  our 
proposed  regulations  would  have  been 
difficult  to  administer  effectively  and 
fairly.  For  example,  our  intent  in 
proposing  the  regulation  was  to  ensure 
that  the  margin  of  revenue  over  cost 
retained  by  the  SSO  be  chaimeled  into 
patient-care-related  activities  (i.e., 
expansion  of  the  SSO’s  service  to 
providers).  However,  we  now  believe 
this  policy  would  be  difficult  to  enforce. 
The  funds  retained  by  the  SSO  under 
the  proposal  could  be  diverted  into 
nonpatient-care-related  activities  with 
little  opportunity  for  detection  by 
Medicare  intermediaries  that  have  no 
statutory  right  of  access  to  the  books 
and  records  of  SSOs. 

Also,  under  the  ciurent  related 
organization  rule,  SSOs  as  we  defined 
them,  typically  would  not  be  related  to 
their  member  providers.  This  is  because, 
when  viewed  on  an  individual  provider 
basis,  each  provider  typically  does  not 
have  a  significant  ownership  or  control 
interest  in  the  SSO.  Therefore,  there  is 
no  need  to  except  most  SSOs  because 
the  rule  does  not  apply  to  them. 

Based  on  the  reasons  explained 
above,  particularly  the  fact  that  the 
industry  appears  to  be  moving  in  the 
desired  direction  quite  well  without 
Federal  regulation,  we  have  decided  to 
withdraw  the  proposed  regulations  on 
SSOs. 


Cost  to  Related  Organizatioiis 

Our  proposed  amendments  to  the 
general  rules  on  related  organizations 
were  published  on  January  26, 1979  (44 
FR  5479).  Their  purpose  was  to  clarify 
the  intent  of  the  regulation  by  defining 
terms  and  adding  explanatory  language 
emphasizing  that  a  related  supplying 
organization's  allowable  costs  are 
determined  in  accordance  with  general 
Medicare  reimbursement  principles. 
Questions  had  arisen,  for  example,  on 
specific  applications  of  the  “common 
ownership  or  control  “provision. 

In  the  proposal,  therefore,  we 
attempted  to  eliminate  some  of  the 
subjectivity  in  the  current  regulations  by 
defining  providers  and  suppliers  as 
related  if  there  were  “any"  common 
control  or  common  ownership. 
Commenters  responded  to  this  proposal 
by  pointing  out  the  rigidity  of  such  a 
definition  and  recommending  either  that 
we  attempt  to  quantify  relatedness  in 
terms  of  a  percentage  of  ownership  or 
control,  or  that  we  leave  the  current 
regulations  unchanged. 

We  have  now  been  persuaded,  both 
by  the  comments  and  a  review  of  our 
experience  since  we  began  the 
development  of  the  proposed  rule,  that 
we  should  retain  the  flexibility  of 
existing  regulations.  While  there  are 
supportable  reasons  to  select  any  one  of 
several  figures  in  setting  a  specific 
percentage  of  common  ownership  or 
control,  we  believe  that  the  figure 
chosen  could  prove  to  be  arbitrary  and 
inappropriate  when  applied  in  a 
particular  situation.  Finally,  during  the 
period  since  the  proposed  regulations 
were  published,  we  have  found  that 
Medicare  intermediaries,  that  interpret 
and  apply  the  regulation  with  respect  to 
specific  provider  expenditures,  appear 
to  be  able  to  resolve  most  of  the  issues 
equitably.  We  believe,  therefore,  in  light 
of  these  considerations,  that  further 
regulation  in  this  area  of  provider 
reimbursement  is  unnecessary  at  this 
time. 

(Sec.  1102, 1861(v),  and  1871  of  the  Social 
Security  Act  (42  U.S.C.  1302, 1395x(v),  and 
1395hh)) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773.  Medicare-Hospital 
Insurance;  No.  13.774,  Medicare- 
Supplementary  Medical  Insurance) 

Dated:  December  1, 1980. 

Howard  Newman, 

Administrator,  Health  Care  Financing- 
Administration. 

Approved:  January  12, 1981. 

Patricia  Roberts  Harris, 

Secretary. 

(FK  Doc  S1-177B  Filed  1-16-81: 8:45  un| 
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Health  Care  Financing  Administration 
42  CFR  Part  435 

Medicaid  Program;  Entitlement  of 
Individuals  Receiving  Cash  Assistance 
Under  the  Foster  Care  Maintenance 
Payments  Program  or  the  Adoption 
Assistance  Program 

Correction 

In  FR  Doc.  80-40557,  published  at  page 
86850,  in  the  issue  of  Wednesday, 
December  31, 1980,  the  section  heading 
on  page  86852,  first  column,  first  line, 
now  reading 

“§435.4009  *  *  *  ” 

should  read 

“§  435.1009  Definitions  reiating  to 
institutionai  status.” 

BILLING  CODE  1505-01-M 


FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  524 

[General  Order  23;  Docket  No.  81-3] 

Exemption  of  Agreements  for  Cargo 
Inspection  Services  or  Seif-Policing,  or 
Both,  Between  Conferences  or  Rate 
Agreements  From  Section  15  Filing 
and  Approval  Requirements 

agency:  Federal  Maritime  Commission. 
action:  Notice  of  proposed  rulemaking. 

summary:  Agreements  for  joint  cargo 
inspection  services  or  self-policing,  or 
both,  between  the  members  of  two  or 
more  conferences  or  other  rate-fixing 
agreements  would  be  exempt  from  the 
filing  and  approval  requirements  of 
section  15  of  the  Shipping  Act,  1916. 
Experience  shows  the  anticompetitive 
impact  of  such  agreements  to  be 
minimal.  This  exemption  will  lessen 
regulatory  requirements. 

DATE:  Comments  (original  and  15  copies] 
by  March  20, 1981. 

ADDRESS:  Comments  and  Inquiries  to: 
Secretary,  Federal  Maritime 
Commission,  1100  L  Street,  N.W.,  Room 
11101,  Washington,  D.C.  20573,  (202) 
523-5725. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Frances  C.  Humey,  Secretary, 
Federal  Maritime  Commission,  (202) 
523-5725. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Maritime  Commission  is 
considering  the  promulgation  of  a  rule  to 
exempt  agreements  for  joint  cargo 
inspection  services  or  self-policing,  or 
both,  between  the  members  of  two  or 


more  conferences  or  other  rate-fixing 
agreements  from  the  filing  and  approval 
requirements  of  section  15  of  the 
Shipping  Act,  1916  (46  U.S.C.  814). 

Agreements  for  joing  cargo  inspection 
services  or  self-policing,  or  both, 
between  the  members  of  two  or  more 
conferences  or  other  rate-fixing 
agreements,  are  cooperative  working 
arrangements  within  the  meaning  of 
section  15.  Such  agreements  usually 
contain  uniform  self-policing  provisions 
and  authorize  the  employment  of  a 
common  neutral  body  or  cargo 
inspection  services  with  authority  to 
collect  delinquent  freight  and  other  tariff 
charges.  Since  these  agreements  do  not 
directly  concern  the  pricing  or 
operational  activities  of  the  parties 
involved,  their  anticompetitive  impact 
appears  to  be  minimal. 

Section  35  of  the  Shipping  Act,  1916, 
permits  the  Commission  to  exempt 
certain  activities  from  regulation, 
provided  that  the  exemption  will  not 
substantially  impair  effective  regulation, 
be  unjustly  discriminatory,  or  be 
detrimental  to  commerce.  The 
Commission  believes  that  full  section  15 
regulation  of  such  agreements  of  the 
type  described  above  serves  no 
substantive  purpose,  and  that  their 
exemption  from  filing  and  prior  approval 
requirements  should  not  substantially  or 
significantly  affect  the  overall  design  of 
regulation  contemplated  by  the  Shipping 
Act,  1916. 

Therefore,  pursuant  to  sections  15,  35, 
and  43  of  the  Shipping  Act,  1916  (46 
U.S.C.  814,  833a  and  841a),  and  5  U.S.C. 
553,  the  Commission  proposes  to  amend 
46  CFR  Part  524  by  adding  a  new 
paragraph  (c)  to  §  524.2  Definitions.  The 
new  material  would  read  as  follows: 

§  524.2  Definitions. 


(c)  An  agreement  for  joint  cargo 
inspection  services  or  self-policing,  or 
both,  between  the  members  of  two  or 
more  conferences  or  other  rate-fixing 
agreements  authorizes  the  signatories  to 
discuss  and  agree  upon  a  common  self¬ 
policing  system  which  includes 
establishment  of  uniform  investigation 
and  enforcement  provisions  and  the 
employment  of  a  common  neutral  body 
or  cargo  inspection  service(s). 

By  the  Commission. 

Francis  C.  Humey, 

Secretary. 

|FR  Doc.  81-1540  Filed  1-16-81: 8:45  am) 

BILLING  CODE  6730-01-11 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

[CC  Docket  No.  80-634] 

Changes  in  the  Corporate  Structure 
and  Operations  of  the 
Communications  Satellite  Corporation; 
Order  Extending  Time  for  Filling 
Comments  and  Repiy  Comments. 

agency:  Federal  Communications 
Commission. 

action:  Proposed  Rule;  Extension  of 
comment  and  reply  comment  period. 

SUMMARY:  This  Order  extends  the  time 
for  filing  comments  in  response  to  No. 
80-634  on  corporate  structure  and 
operations  of  the  Communications 
Satellite  Corporation  from  January  12, 
1981,  to  January  16, 1981.  It  extends  the 
time  for  filing  reply  comments  from 
February  9, 1981,  to  February  20, 1981. 
The  extension  was  granted  pursuant  to 
a  request  filed  by  Western  Union 
International,  Inc. 

DATES:  Comments  shall  be  filed  on  or 
before  January  16, 1981,  and  reply 
comments  on  or  before  February  20, 

1981. 

ADDRESS:  Comments  and  replies  should 
be  submitted  to:  The  Secretary,  Federal 
Commimications  Commission,  1919  M 
Street,  NW.,  W'ashington,  D.C.  20554 
FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Ball/Glenn  deChabert, 
International  Facilities  Planning 
Division,  Common  Carrier  Bureau, 
Federal  Communications  Commission, 
1919  M  Street,  NW.,  Washington,  D.C. 
20554  (202)  632-3214. 

Order 
(45  FR  71628) 

Adopted:  January  7, 1981. 

Released:  January  9, 1981. 

In  the  Matter  of:  Changes  in  the 
Corporate  Structure  and  Operations  of 
the  Communications  Satellite 
Corporation;  Request  for  Extension  of 
Time. 

1.  Western  Union  International,  Inc. 
(WUI)  has  filed  a  request  for  a  four-day 
extension  of  time,  until  January  16, 1981, 
to  file  comments  in  response  to  the 
Commission’s  Notice  of  Proposed 
Rulemaking  in  Docket  No.  80-634. 
Communications  Satellite  Corporation, 
81  FCC  2d  287  (1980).  The  Commission’s 
Notice  requests  comments  on  tentative 
proposals  made  in  the  Comsat  study  for 
changes  in  the  corporate  structure  and 
operations  of  Comsat. 

2.  WUI  states  that  the  extension  it 
requests  is  justified  in  view  of  the  court 
schedule  confronting  it  during  the  final 
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week  before  the  current  deadline  for 
comments  in  this  proceeding.  WUI 
indicates  that  its  counsel  will  be 
involved  in  oral  argument  in  the  appeals 
of  four  Commission  decisions  scheduled 
for  January  8, 1981,  in  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia.*  It 
states  that  its  counsel  therefore  has 
been  imable  to  devote  sufHcient 
attention  to  preparation  of  comments  in 
this  proceeding  and  argues  that  a  four- 
day  extension  would  afford  a 
reasonable  opportunity  to  complete  this 
task. 

3.  We  will  grant  Will’s  request.  Under 
the  circumstances  that  it  presents,  a 
short  extension  is  reasonable  and  Vt^ill 
not  unduly  delay  this  proceeding  in 
relation  to  other  Commission  policy 
initiatives  in  the  international 
communications  area. 

4.  Accordingly,  IT  IS  ORDERED, 
pursuant  to  authority  delegated  in 

§  0.291  of  the  Commission’s  Rules  and 
Regulations,  47  CFR  0.291  (1979),  that  the 
request  of  Western  Union  International, 
Inc.,  for  an  extension  to  flle  comments  in 
CC  Docket  No.  80-^34  IS  GRANTED. 

5.  IT  IS  FURTHER  ORDERED,  that 
interested  parties  shall  file  comments  in 
this  proceeding  on  or  before  January  16, 
1981.  Replies  shall  be  filed  on  or  before 
February  20, 1981. 

Federal  Communications  Commission. 
Willard  L.  Oemory, 

Assistant  Bureau  Chief,  International 
Common  Carrier  Bureau. 

[FR  Doc.  81-1941  Filed  1-16-81;  845  am] 

BILLING  CODE  6712-01-M 


47  CFR  Part  2 

[Gen.  Docket  No.  80-740;  FCC  80-696] 

Amendment  of  Part  2  of  the  Rules 
Regarding  Use  of  the  High  Frequency 
Radio  Spectrum 

agency:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rule  making. 

summary:  The  Commission  proposes  to 
revise  its  policy  on  the  use  of  the  radio 
spectrum  below  25  MHz  by  Hxed  and 
land  mobile  services  as  a  result  of  the 
Final  Acts  of  the  World  Administrative 
Radio  Conference,  Geneva,  1979. 

DATES:  Comments  must  be  submitted  on 
or  before  January  30, 1981,  and  Reply 
Comments  on  or  before  March  2, 1981 


'The  four  decisions  on  appeal  are;  (1)  Gateways, 
76  FCC  2d  115  (1979);  (2)  Unbundling,  76  FCC  2d  61 
(1979);  (3)  International  Farmula,  75  FCC  2d  345 
(1979);  and  (4)  Domestic  Public  Message  Service,  71 
FCC  2d  471  (1979). 


ADDRESS:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT. 
Donald  Draper  Campbell,  Office  of 
Science  and  Technology,  Washington, 
D.C.  20554,  (202)  653-8176— Room  7307. 

In  the  matter  of  amendment  of  Part  2 
of  the  Rules  regarding  use  of  the  High 
Frequency  radio  spectrum. 

Adopted;  November  25, 1980. 

Released:  December  31, 1980. 

By  the  Commission: 

1.  The  United  States  has  observed  a 
domestic  policy  which  generally 
prohibits  the  use  of  the  High  Frequency 
(HF)  Fixed  Service  for  internal  domestic 
commimications.  This  policy  results 
from  the  following  conditions. 

(a)  The  U.S.  has  implemented  high- 
quality  domestic  microwave,  land-line 
and  satellite  facilities. 

(b)  The  HF  band  is  characterized  by 
lower  availability  than  higher  frequency 
bands  due  primarily  to  propagation 
anomalies  and  vagaries  that  occurr  in 
the  HF  band. 

(c)  The  HF  spectrum  is  highly 
congested  internationally  and  domestic 
operations  would  affect,  and  be  affected 
by,  this  situation. 

Further,  authority  to  operate  in  the  HF 
spectrum  has  been  generally  prohibited 
to  the  Land  Mobile  Service. 

2.  The  Final  Acts  of  the  World 
Administrative  Radio  Conference, 
Geneva,  1979  (WARC),  reflect  a  number 
of  allocation  changes  in  the  radio 
spectrum  between  3  and  27.5  MHz 
which  generally  reduce  the  amount  of 
spectrum  space  allocated  to  the  Fixed 
Service  and  increase  the  spectrum  space 
allocated  to  the  Broadcasting  Service, 
the  Maritime  Mobile  Service,  the 
Amateur  Service  and  the  Radio 
Astronomy  Service.  The  effective 
implementation  dates  for  these 
international  allocation  changes  will 
vary  over  a  wide  range  due  to  a  complex 
reaccommodation  process  contained  in 
Resolution  CV  of  the  Final  Acts  (given 
at  Appendix  A)  and  because  further 
specific  actions  must  be  taken  at  future 
International  Telecommunication  Union 
(ITU)  conferences.  *  The  timeframe  for 
this  transition  will  extend  from  early 
1982  through  approximately  1994. 
Although  U.S.  domestic  allocation 
changes  are  not  yet  determined, 
consideration  of  the  propagation 
characteristics  at  HF  would  restrict  us  to 


'  World  Administrative  Radio  Conference 
(WARC)  for  Mobile  Telecommunications  (March 
1982);  WARC  for  Plaiming  of  the  High  Frequency 
Bands  Allocated  to  the  Broadcasting  Services  (1st 
Session,  January  1983  and  2nd  Session,  October 
1964);  and  WARC  for  the  Mobile  Services  (October 
1986). 


closely  follow  the  international 
allocations.^  The  WARC  recognized  the 
congestion  existing  in  the  High 
Frequency  portion  of  spectrum  and 
called  for  a  review  of  entries  in  the 
Master  International  Frequency  Register 
(MIFR)  with  a  view  toward  deleting 
unused  entries  and  prioritizing  the 
remainder  (Resolution  CT  given  in 
Appendix  A).  It  also  recognized  the 
possibilities  for  relief  through 
application  of  new  technologies  as 
expressed  in  Recommendation  Y1  (given 
at  Appendix  A). 

3.  It  is  our  belief  that  the  basis  United 
States  domestic  policy  should  continue. 
Newer  technologies  will  provide  high- 
quality  commimications  service  within 
the  United  States,  but  the  international 
congestion  at  HF  will  remain  as  other 
countries  must  continue  and  increase 
their  domestic  usage  as  stated  in  the 
Recommendation  Yl.  Because  of  that 
usage  and  congestion,  it  does  liot  appear 
feasible  to  guarantee  protection  from 
international  interference  on  frequency 
assignments  in  the  HF  spectrum,  even 
though  such  assignments  are  for  primary 
services.  We  would  not,  however,  wish 
to  totally  foreclose  the  use  of  HF 
spectrum  by  the  Fixed  and  Land  Mobile 
Services.  That  spectrum  could  be  useful, 
in  certain  instances,  to  provide  backups 
to  higher  technology  communications 
facilities,  to  provide  for  intermittent  uses 
occasioned  by  disasters  and 
emergencies,  and  to  provide  important 
communications  links  when  other 
facilities  are  unavailable  (such  as 
circuits  necessary  to  provide  for  public 
health  and  safety  in  isolated 
communities  and  circuits  necessary  in 
exploration  for  energy  resources). 

4.  As  a  result  of  the  circumstances 
outlined  above,  the  Commission  feels 
that  it  is  necessary  to  amend  its  Rules 
regarding  the  use  of  the  spectrum  below 
25  MHz  by  stations  in  the  Fixed  and 
Land  Mobile  Services.  Currently,  Rule 
Sections  2.102  and  2.105  (a)  and  (b)  set 
forth  the  authority  for  stations  in  the 
Fixed  Service  and  Mobile  Service  to 
operate  on  frequencies  below  25  MHz. 
The  Commission,  therefore  proposes  to 
amend  Section  2.102  by  adding  a  new 
subparagraph  (h),  given  at  Appendix  B, 
which  states  provisions  for  use  of  the 
HF  spectrum  by  the  Fixed  and  Land 
Mobile  services  and  to  delete 
paragraphs  (a)  and  (b)  from  Section 
2.105  so  that  it  contains  only  information 
regarding  the  format  of  the  Table  of 
Frequency  Allocations.  Further,  the 
Commission  proposes  to  add  a  new 


*  Proposals  concerning  domestic  allocation 
changes  which  take  into  account  the  results  of 
WARC  are  contained  in  a  Notice  of  Inquiry  (FCC 
80-695)  in  Docket  80-739. 
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§  2.108,  given  at  Appendix  C,  to  help 
accomplish  reaccommodation  actions 
which  may  become  necessary  as  a  result 
of  changes  made  by  the  1979  WARC. 

5.  Authority  for  issuance  of  this  Notice 
is  contained  in  Section  4(i)  and  303 [r]  of 
the  Communications  Act  1934,  as 
amended,  47  U.S.C.  154(i)  and  303(r]. 
Pursuant  to  procedures  set  out  in 
Section  1.415  of  the  Rules  and 
Regulations,  47  CFR  1.415,  interested 
persons  may  file  comments  on  or  before 
January  30, 1981  and  reply  conmients  on 
or  before  March  2, 1981.  All  relevant  and 
timely  comments  will  be  considered  by 
the  Commission  before  final  action  is 
taken  in  this  proceeding.  In  reaching  its 
decision,  the  Commission  may  take  into 
consideration  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order. 

6.  In  accordance  with  the  provisions 
of  Section  1.419  of  the  Rules  and 
Regulations,  47  CFR  1.419,  formal 
participants  shall  file  an  original  and  5 
copies  of  their  comments  and  other 
materials.  Participants  wishing  each 
Commissioner  to  have  a  personal  copy 
of  their  comments  should  file  an  original 
and  11  copies.  Members  of  the  general 
public  who  wish  to  express  their  interest 
by  participating  informally  may  do  so  by 
submitting  one  copy.  All  comments  are 
given  the  same  consideration,  regardless 
of  the  number  of  copies  submitted.  All 
documents  will  be  available  for  public 
inspection  during  regular  business  hours 
in  the  Commission’s  Public  Reference 
Room  at  its  headquarters  in 
Washington,  D.C. 

7.  For  purpose  of  this  non-restricted 
notice  and  comment  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rulemaking 
until  the  time  a  public  notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcoming  meeting  or  until  a  final 
order  disposing  of  the  matter  is  adopted 
by  the  Commission,  whichever  is  earlier. 
In  general,  an  ex  parte  presentation  is 
any  written  or  oral  communication 
(other  than  formal  written  comments/ 
pleadings  and  formal  oral  arguments] 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 


that  presentation  on  the  Commission’s 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation;  on  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally.  Section  1.1231 
of  the  Commission’s  rules,  47  CFR 
1.1231. 

8.  For  further  information  concerning 
this  Notice,  contact  Donald  D.  Campbell, 
FCC,  Office  of  Science  and  Technology, 
Spectrum  Planning  Branch,  Washington, 
D.C.  20554,  telephone  (202)  653-8176. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  ex  parte  contracts  made  to 
members  of  the  Federal 
Communications  Commission  in  this 
proceeding  must  be  disclosed  in  the 
public  docket  file.  A  summary  of  the 
Commission’s  procedure  governing  ex 
parte  contacts  in  rulemaking 
proceedings  is  available  from  the 
Commission’s  Consumer  Assistance 
Office,  FCC  Washington,  D.C.  20554, 
(201)  532-2700. 

Federal  Communications  Commission. 
William ).  Tricarico, 

Secretary. 

Note. — In  an  effort  to  minimize  publishing 
costs.  Appendix  A  has  been  omitted. 
However,  interested  parties  may  inspect  that 
appendix  on  file  in  the  Dockets  Branch,  Room 
239, 1919  M  St.,  N.W.,  Washington,  D.C. 

20554. 

Appendix  B 

47  CFR  §  2.102  is  amended  by  adding 
a  new  (h)  to  read  as  follows: 

§  2.102  Assignment  of  frequencies. 

■k  -k  *  -k  It 

(h)  Special  provisions  regarding  the 
use  of  spectrum  allocated  to  the  Fixed 
and  Land  Mobile  Service  below  25  MHz 
by  non-Government  stations. 

(1)  Only  in  the  following 
circumstances  will  authority  be 
extended  to  stations  in  the  Fixed 
Service  to  operation  on  frequencies 
below  25  MHz. 

(i)  With  respect  to  Aeronautical  Fixed 
Stations,  only  when  a  showing  can  be 


made  that  more  suitable  facilities  are 
not  available. 

(ii)  With  respect  to  Fixed  Stations, 
only  to: 

•  provide  standby  and/or  backup 
facilities, to  satellite  and  cable  circuits 
used  for  international  public 
correspondence; 

•  provide  communications  circuits  in 
emergency  and/or  disaster  situations, 
where  safety  of  life  and  property  are 
concerned; 

•  provide  standby  and/or  backup 
communications  circuits  to  regular 
domestic  communications  circuits  which 
have  been  disrupted  by  disasters  and/or 
emergencies;  and 

•  provide  communications  circuits 
wholely  within  the  State  of  Alaska  and 
the  United  States  Possessions  in  the 
Pacific; 

•  provide  communications  circuits  to 
support  operations  which  are  highly 
important  to  the  national  interest  and 
where  other  means  of 
telecommunication  are  unavailable. 

(2)  Only  in  the  following 
circumstances  will  authority  be 
extended  to  stations  in  the  Land  Mobile 
Service  to  operate  below  25  MHz. 

(i)  To  provide  communications  circuits 
in  emergency  and/or  disaster  situations 
where  safety  of  life  and  property  are 
concerned, 

(ii)  To  provide  standby  and/or  backup 
communication  circuits  to  regular 
domestic  communication  circuits  which 
have  been  disrupted  by  disaster  and/or 
emergency,  and 

(iii)  To  provide  communication 
circuits  wholely  "Within  the  State  of 
Alaska  and  the  United  States 
Possessions  in  the  Pacific. 

(iv)  To  provide  communications 
circuits  to  support  operations  which  are 
highly  important  to  the  national  interest 
and  where  other  means  of 
telecommunication  are  unavailable. 

(3)  The  circuits  provided  for  situations 
described  in  (1)  and  (2)  will  not  usually 
be  notified  to  the  International 
Frequency  Registration  Board  and,  thus, 
will  not  be  entered  into  the  Master 
International  Frequency  Register;  this 
results  in  the  following  constraints  upon 
such  circuits. 

(i)  The  FCC  will  not  accept 
responsibility  for  protection  of  the 
circuits  from  harmful  interference 
caused  by  foreign  operations. 

(ii)  In  the  event  that  a  complaint  of 
harmful  interference  resulting  from 
operation  of  these  circuits  is  received 
from  a  foreign  source,  the  offending 
circuit(s]  must  cease  operation  on  the 
particular  frequency  concerned. 

(iii)  In  order  to  accommodate  the 
situations  described  in  (i)  and  (ii)  the 
circuits  must  utilize  frequency 
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synthesized  equipments  which  are 
capable  of  tuning  among  frequencies 
assigned  to  the  particular  operation. 

Appendix  C 

47  CFR  is  amended  by  adding  a  new 
§  2.108  to  read  as  follows: 

§  2.108  Special  provisions  regarding  the 
Implementation  of  the  final  acts  of  the 
World  Administration  Radio  Conference 
(WARC),  Geneva,  1979. 

(a)  High  Frequency  Bands.  (1)  The 
Table  of  Frequency  Allocations,  §  2.106, 
contains  a  number  of  bands  in  the  High 
Frequency  portion  of  the  radio 
frequency  spectrum  which  have  been 
reallocated  by  the  1979  World 
Administration  Radio  Conference.  The 
effective  implementation  dates  for  the 
allocations  vary  over  a  wide  range  due 
to  a  complex  reaccommodation  process 
for  affected  operations  and  an 
associated  revision  of  entries  in  the 
Master  International  Frequency  Register 
and  because  specific  actions  must  be 
taken  at  International 
Telecommunications  Union  conferences 
before  exact  implementation  dates  can 
be  determined.  The  transition  period 
will  extend  from  early  1982  to  1989  for 
frequency  bands  above  10  MHz  and  to 
1994  for  bands  below  10  MHz. 

(2)  The  following  is  a  list  of  bands 
which  are  involved  in  the  international 
re-allocation  process: 

Bands  kHz  and  Radio  Services  To  Be 
Excluded  After  Implementation 

9775-9900,  fixed 
11650-11700,  fixed 
11975-12050,  fixed 
12230-12330,  fixed 
13600-13800,  fixed 
15450-15600,  fixed 
16360-16460,  fixed 
17360-17410,  fixed 
17550-17700,  fixed 
18068-18168,  fixed 
18780-18900,  fixed 
19680-19800,  fixed 
21750-21850,  fixed 
22720-22855,  fixed 
24890-24990,  fixed  &  land  mobile 
25110-25210,  fixed  &  land  mobile 
25550-25600,  fixed  &  mobile 
25600-25670,  broadcasting 
26100-26175,  fixed  &  land  mobile 

(3)  In  order  to  facilitate  the  timely 
domestic  implementation  of  revised 
High  Frequency  allocations,  non- 
Govemment  entities  should  consider  the 
following  principles  as  a  guide: 

(i)  New  frequency  assignments  in  the 
3-27.5  MHz  portion  of  the  spectnun 
which  require  international  protection 
and  which  are  required  for  a  long  period 
of  time  (i.e.,  after  the  transition  period] 
should  be  made  in  appropriate  bands 


given  in  the  Table  of  Frequency 
Allocations,  §  2.106.  This  approach 
should  preclude  the  necessity  for 
removal  into  another  band. 

(ii)  New  frequency  assignments  which 
are  required  for  a  short  period  of  time 
(i.e.,  not  beyond  the  transition  period] 
and  which  do  not  require  international 
interference  protection  or  do  not  pose  an 
international  interference  potential 
should  be  made  in  bands  which  will  be 
released  to  other  radio  services. 
Applicants  requesting  assignments  in 
the  bands  which  are  to  be  used  by  other 
services  must  fully  accept  the  fact  that 
such  assignments  may  be  terminated  by 
the  Commission  at  such  time  without 
prior  notice  as  either  national  or 
international  implementation  plans  and 
schedules  are  adopted. 

(FR  Doc.  81-1877  Filed  1-16-81;  8:45  am] 
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47  CFR  Parts  2, 22,  and  90 

[General  Docket  No.  80-183;  RM-2365;  RM- 
2750;  RM-3047;  RM-3068] 

Amendment  of  Parts  2, 22,  and  90  of 
the  Commission’s  Ruies  To  Aiiocate 
Spectrum  in  the  928-941  MHz  Band 
and  To  Estabiish  Other  Ruies  Poiicies, 
and  Procedures  for  One-Way  Paging 
Stations  in  the  Domestic  Pubiic  Land 
Mobiie  Radio  Service  and  the  Private 
Land  Mobiie  Radio  Services;  Order 
Extending  Time  for  Comments  and 
Repiy  Comments 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule;  extension  of 
comment  and  reply  comment  period. 

summary:  The  FCC  has  extended  the 
deadline  for  comments  and  reply 
comments  in  this  proceeding,  due  to 
concern  that  inadequate  time  had  been 
left  from  the  release  of  the  Supplemental 
Notice  of  Proposed  Rule  Making  on 
November  4, 1980. 

The  FCC  had  originally  released  a 
Notice  of  Proposed  Rule  Making  on  May 
8, 1980,  allocating  three  MHz  of 
spectrum  for  private  and  common 
carrier  paging  systems.  The 
Supplemental  Notice  proposed  a  more 
flexible  allocation  plan,  featuring 
potential  use  of  private  paging 
frequencies  by  common  carriers  and 
vice-versa.  Parties  to  the  proceeding 
were  invited  to  comment  on  both 
regulatory  approaches  with  the 
comments  deadline  established  as 
December  15, 1980,  and  the  reply 
comments  deadline  established  as 
January  30, 1981.  However,  parties  to  the 
proceeding  expressed  concern  that  more 


time  was  needed  to  fully  analyze  both 
proposals;  hence,  the  extension  of  time. 
DATES:  The  deadline  for  comments  has 
been  extended  to  January  16, 1981,  and 
the  deadline  for  reply  comments  has 
been  extended  to  March  6, 1981. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  T.  Small  (Office  of  Science  and 
Technology],  (202]  653-8169;  Michael  D. 
Sullivan  (Common  Carrier  Bureau],  (202] 
632-6450;  or  Eugene  Bowler  (Private 
Radio  Bureau],  (202]  632-6497. 
SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  amendment  of  Parts  2, 
22  and  90  of  the  Commission's  rules  to 
Allocate  Spectrum  in  the  928-941  MHz 
Band  and  to  Establish  Other  Rules 
Policies,  and  Procedures  for  One-Way 
Paging  Stations  in  the  Domestic  Public 
Land  Mobile  Radio  Service  and  the 
Private  Land  Mobile  Radio  Services, 
General  Docket  No.  80-183,  RM-2365, 
RM-2750,  RM-3047,  RM-3068. 

Adopted:  December  12, 1980. 

Released:  December  15, 1980. 

1.  The  Commission  has  before  it  a 
motion  for  extension  of  time  in  this 
proceeding  filed  by  DPRS,  Inc.  t/a  Zip/ 
Call.  Other  parties  have  also  informally 
expressed  an  interest  in  an  extension  of 
time. 

2.  In  view  of  the  fact  that  the  release 
date  of  the  Supplemental  Notice  of 
Proposed  Rule  Making  in  this 
proceeding  was  delayed  beyond  our 
expectations,  the  Commission  believes 
that  an  extension  of  time  for  both  the 
original  Notice  and  the  Supplemental 
Notice  would  be  in  the  public  interest. 

3.  Therefore,  it  is  ordered,  that  the 
date  for  filing  is  extended  to  and 
including  January  16, 1981,  and  the  date 
for  filing  reply  comments  is  extended  to 
and  including  March  6, 1981. 

4.  This  action  is  taken  pursuant  to 
authority  found  in  Sections  4(i],  5(d], 
and  303  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.241  of  the 
Commission’s  rules. 

Elliot  Maxwell, 

Deputy  Chief  Scientist 

[FR  Doc.  81-1779  Filed  1-16-81;  &45  am] 
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47  CFR  Part  73 

[BC  Docket  No.  80-701;  RM-3616;  RM-3681] 

FM  Broadcast  Stations  in  Andrews  and 
Pawley’s  Island,  South  Carolina;  Order 
Extending  Time  for  Filing  Comments 
and  Reply  Comments 
agency:  Federal  Communications 
Commission. 


5012 


Federal  Register  /  Vol.  46.  No.  12  /  Monday.  January  19,  1981  /  Proposed  Rules 


action:  Proposed  rule;  extension  of 
comment  and  reply  comment  pwriod. 

summary:  This  action  extends  the  time 
for  filing  comments  and  reply  comments 
in  a  proceeding  on  FM  broadcast 
stations  in  Andrews  and  Pawley’s 
Island,  South  Carolina  in  response  to  the 
request  from  Linda  S.  Knop  who  has 
petitioned  for  the  assignment  of  an  FM 
channel  to  Pawley’s  Island,  South 
Carolina. 

DATES:  Comments  must  be  filed  on  or 
before  January  29, 1981,  and  reply 
comments  on  or  before  February  19, 

1981. 

ADDRESS:  Submit  comments  to  Federal 
Communications  Commission, 
Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  N.  Lipp,  Broadcast  Bureau,  (202) 
632-7792. 

SUPPLEMENTARY  INFORMATION: 

Order  Extending  Time  for  Filing 
Comments  and  Reply  Conunents 

Adopted:  December  29, 1980. 

Released:  January  6, 1981. 

In  the  Matter  of  Amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Andrews  and 
Pawley’s  Island,  South  Carolina). 

By  the  Chief,  Policy  and  Rules 
Division: 

1.  On  October  30, 1980,  the 
Commission  adopted  a  Notice  of 
Proposed  Rule  Making,  45  FR.  73719, 
published  November  6, 1980,  concerning 
the  above  entitled  proceeding.  The  date 
for  filing  comments  and  reply  comments 
are  currently  December  29, 1980,  and 
January  19, 1981,  respectively. 

2.  On  December  23, 1980,  coimsel  for 
Linda  S.  Knop  filed  a  request  to  extend 
for  30  days  the  comment  deadline  so 
that  the  necessary  information  to 
respond  to  the  issues  in  this  proceeding 
can  be  assembled. 

3.  We  believe  it  would  be  appropriate 
to  extend  the  deadline  for  comments  in 
this  proceeding  so  that  Ms.  Knop  can 
provide  information  which  would  be 
helpful  to  us  in  resolving  this 
proceeding.  It  will  also  be  necessary  to 
extend  the  reply  comment  deadline. 

4.  Accordingly,  IT  IS  ORDERED,  that 
the  dates  for  filing  comments  and  reply 
comments  in  BC  Docket  No.  80-701  ARE 
EXTENDED  to  and  including  January  29, 
1981,  and  February  19, 1981, 
respectively. 

5.  This  action  is  taken  pursuant  to 
authority  found  in  Sections  4(i),  5(d)(1) 
and  303(r)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  0.281  of  the 
Commission’s  Rules. 


Federal  Commimications  Commission. 
Henry  L.  Baumann, 

Chief,  Policy  and  Rules  Division,  Broadcast 
Bureau. 

[FR  Doc.  81-1940  Filed  1-18-81:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Chapter  V 

Five-year  Priorities  for  Motor  Vehicle 
Safety  Rulemaking  and  Research 

agency:  National  Highway  Traffic 
Safety  Administration,  Department  of 
Transportation. 

ACTION:  Publication  of  the  National 
Highway  Traffic  Safety  Administration’s 
“Five  Year  Priorities  for  Motor  Vehicle 
Safety  Rulemaking  and  Research.” 

SUMMARY:  This  document,  discussing 
NHTSA’s  priorities  for  motor  vehicle 
safety  rulemaking  and  research,  is  an 
update  of  the  similar  five  year  plan 
published  on  April  26, 1979  (44  FR 
24591).  The  plan  discusses  the  Agency’s 
rulemaking  goals  and  addresses 
accomplishments  since  the  last  plan.  It 
then  describes  NHTSA’s  anticipated 
rulemaking  initiatives  on  which  we 
expect  formal  action  in  the  near  future. 
The  plan  concludes  with  a  discussion  of 
motor  vehicle  safety  related  research 
which  the  Agency  has  underway  or 
anticipates  intiating  within  the  next  five 
years. 

Past  NHTSA  plans  discussed  both 
safety  and  fuel  economy  rulemaking. 
However,  fuel  economy  rulemaking  is 
not  addressed  in  this  plan  since  it  is 
complete  for  the  1980  to  1985  period, 
which  the  plan  encompasses.  Decisions 
as  to  potential  fuel  economy  rulemaking 
in  the  post-1985  time  frame  are  pending. 

The  plan  will  be  updated  periodically 
in  response  to  the  dynamic  environment 
in  which  rulemaking  and  its  research 
must  occur.  It  is  an  expression  of 
NHTSA’s  current  intentions,  should  aid 
the  automobile  industry  in  anticipating 
NHTSA’s  priorities  for  use  in  developing 
their  own  long  range  corporate  plans, 
and  assist  the  public  in  understanding 
what  to  expect,  as  part  of  NHTSA’s 
long-standing  involvement  of  the  public 
in  research  and  rulemaking  efforts.  The 
information  provided  in  this  plan  offers 
citizens  the  basis  for  actively 
participating  in  the  rulemaking  process. 
ADDRESS:  Interested  persons  may  obtain 
copies  of  the  plan  free  of  charge  by 
contacting  Ms.  Eleanor  Kitts,  Office  of 


Management  Services  (NAD-42), 

National  Highway  Traffic  Safety 
Administration,  Room  4423,  400  Seventh 
Street,  SW.,  Washington,  D.C.  20590 
(202-426-0874). 

FURTHER  information:  For  further 
information  about  this  plan,  contact 
Deborah  L.  Parker,  Special  Projects 
Planning  Staff  (NPP-30),  National 
Highway  Traffic  Safety  Administration, 
Room  5212,  400  Seventh  Street,  SW., 
Washington,  D.C.  20590  (202-426-1570). 

(Sec.  9,  Pub.  L.  89-670,  80  Stat.  931  (49  U.S.C. 
1657);  sec.  301,  Pub.  L.  94-163,  89  Stat.  901  (15 
U.S.C.  2002):  secs.  103,112, 119,  203,  Pub.  L. 
89-563,  80  Stat.  718  (15  U.S.C.  1392, 1401, 1407, 
1423);  delegation  of  authority  at  49  CFR  1.50) 

Issued  on  January  5, 1981. 

Joan  Claybrook, 

Administrator. 

Update — Five-Year  Priorities  for  Motor 
Vehicle  Safety  Rulemaking  and 
Research 

This  document  reflects  the  National 
Highway  Traffic  Safety  Administration’s 
current  priorities  for  potentially 
proposing  motor  vehicle  safety 
rulemaking  and  conducting  motor 
vehicle  safety  research.  (More  detail  can 
be  found  in  the  U.S.  Department  of 
Transportation’s  Regulations  Agenda, 
published  semi-annually  in  the  Federal 
Register.)  Priorities  have  been 
established  for  the  next  five  years.  This 
document  updates  the  plan  published  on 
April  26, 1979  (44  FR  24591).  The 
Agency’s  objectives  in  publicly  stating 
and  seeking  comment  on  its  priorities 
are  two-fold. 

•  First,  to  provide  policy  guidance  for 
use  within  NHTSA  for  the  possible 
development  and  issuance  of  motor 
vehicle  safety  standards. 

•  Second,  to  provide  the  public  with 
information  on  proposed  future 
activities  and  priorities,  and  to  permit 
the  regulated  industries  to  anticipate 
potential  requirements  in  their  long- 
range  planning. 

Our  priorities  are  presented  in  three 
sections.  Section  I  describes  NHTSA’s 
rulemaking  goals  and  accomplishments 
since  the  April  26, 1979,  publication. 

Section  II  describes  NHTSA’s 
anticipated  rulemaking  initiatives  along 
with  estimated  dates  for  issuance  of 
proposals,  or,  where  the  proposal  has 
already  been  issued,  an  estimated  final 
rule  date.  Although  we  offer  this 
information  to  provide  the  industry  and 
the  public  with  a  sense  of  our  timing,  it 
must  be  recognized  that  the  rulemaking 
process  is  a  search  for  a  solution  to  a 
problem.  After  consideration  of 
alternatives  and  the  impact  of  each,  the 
process  may  or  may  not  lead  to  a  formal 
rulemaking  action. 
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Section  III  describes  areas  where 
safety  problems  have  been  identiHed 
and  where  rulemaking  is  anticipated 
later  (1982-1985)  in  the  Hve  year  period 
covered  by  this  plan.  It  further  describes 
the  motor  vehicle  safety  related 
research  which  NHTSA  has  underway 
or  anticipates  initiating  within  the  next 
five  years.  This  research  supports 
problem  identification;  development  and 
assessment  of  alternative  remedies: 
definition  of  costs,  benefits,  and 
leadtimes  for  major  alternatives;  and 
development  of  specific 
countermeasures. 

This  statement  of  priorities  is 
intended  to  be  a  dynamic  document.  Just 
as  this  document  revises  the  April  26, 
1979,  version,  it  is  expected  that  future 
amendments  will  occur  in  response  to 
technological  innovations,  new  accident 
injury  findings,  pesistent  safety  hazards, 
petitions  from  the  public  and  industry, 
changes  in  Agency  resource  availability, 
formal  Agency  evaluations,  or  other 
pertinent  information.  This  document  is 
an  expression  of  the  Agency’s  current 
intent,  that  can  serve  as  a  guide  to  the 
Government’s  performance.  It  does  not 
in  any  way  indicate  the  time  frame 
within  which  a  manufacturer  could 
upgrade  the  relevant  safety  performance 
of  its  vehicles,  as  this  can  always  be 
accomplished  more  rapidly  on  a 
voluntary  basis  than  can  be  effectuated 
through  government  rulemaking 
activities. 

The  priorities  which  follow  reflect  a 
careful  assessment  of  the  capabilities  of 
the  Agency.  They  include  the  use  of  all 
the  funding  and  staffing  resources 
NHTSA  now  has  available  for  motor 
vehicle  safety  rulemaking  and  research, 
appropriately  distributed  among  those 
areas  where  the  greatest  payoff  lies. 
Additional  resources  would  be  required 
to  pursue  additional  areas  of  safety 
rulemaking.  Although  the  plan  is 
ambitious  in  relation  to  Agency 
resources,  it  is  anticipated  that  with 
efficient  and  effective  management,  it 
can  be  successfully  implemented. 

Section  I:  Rulemaking  Priorities 

A.  Major  Accomplishments  Since  the 
April  1979  Draft  Plan. 

In  performing  its  mission  to  improve 
motor  vehicle  safety  over  the  last  year, 
NHTSA  achieved  a  number  of 
accomplishments  in  the  areas  it  had 
identified  as  priorities  for  safety 
rulemaking;  i.e.,  occupant  protection, 
light  trucks  and  vans,  pedestrian  safety, 
braking  systems  and  motorcycles.  These 
include  the  following  major  regulatory 
actions: 

1.  NHTSA  has  issued  final  rules  for 
Federal  Motor  Vehicle  Safety  Standards 


(FMVSS)  201,  203,  and  204  for  light 
trucks  and  multipurpose  passenger 
vehicles  (MPV’s)  under  10,000  pounds 
Gross  Vehicle  Weight  Rating  (GVWR), 
effective  in  Model  Year  1982.*  'The 
standards  require  speciRc  performance 
in  these  vehicles  for  Occupant 
Protection  in  Interior  Impact,  Impact 
Protection  for  the  Driver  from  the 
Steering  Control  System,  and  Steering 
Column  Rearward  Displacement. 

Similar  standards  have  applied  to 
passenger  vehicles  for  a  number  of 
years,  and  the  application  of  these  to 
light  trucks  is  necessary  because  of  the 
recent  large  increase  in  their  use, 
particularly  for  carrying  passengers. 

Last  year  (1979),  this  vehicle  class  had 
over  7,100  occupant  fatalities — an 
increase  of  more  than  50  percent  since 
1975.  Many  of  those  deaths  could  have 
been  prevented  through  the  application 
of  standards  similar  to  those  now 
required  for  passenger  vehicles.  The 
three  standards  cited  above  are 
expected  to  save  about  200  lives  per 
year  when  fully  implemented.* 

2.  We  have  also  issued  a  hnal  rule 
revising  FMVSS  213,  Child  Restraint 
Systems,  to  require  the  dynamic  testing 
of  child  restraint  systems  sold  as 
optional  vehicle  equipment.  The 
standard  took  effect  beginning  January 
1981,  and  applies  to  child  auto  seats, 
harnesses,  and  other  components  which 
vehicle  owners  purchase  to  protect  their 
children.  The  standard  covers  those 
restraint  systems  which  fit  children  from 
birth  to  about  age  5  years,  and 
establishes  minimum  performance 
requirements  for  reducing  the  chance  of 
injury  and  death  from  both  interior 
vehicle  impact  and  the  restraint  system 
itself.  If  used  conscientiously,  the 
restraints  meeting  this  standard  could 
significantly  reduce  the  approximately 
1,000  fatalities  and  100,000  injuries  each 
year  to  children  ages  0  to  5,  resulting 
from  motor  vehicle  accidents..To 
encourage  and  permit  the  use  of  child 
restriant  systems  in  vehicles  which 
might  have  automatic  restraint  systems 
without  lap  belts  or  anchorage  points  for 
child  restraint  tethers,  we  have 
published  an  NPRM  addressing  these 
issues. 

The  Agency  has  also  issued  two  final 
rules  for  Part  572,  Anthropomorphic  Test 
Dummies:  one  to  include  performance 
standards  for  the  ch.ld  surrogate 
dummies  used  in  the  dynamic  testing  of 
infant  restraints  and  child  harnesses,  the 
other  to  specify  the  use  of  triaxial 

'  FMVSS  No.  204  is  limited  to  vehicles  other  than 
passenger  cars  with  an  unloaded  vehicle  weight  of 
4,000  pounds  or  less. 

’Additional  agency  action  to  raise  the  unloaded 
vehicle  weight  in  FMVSS  No.  204  from  4.000  pounds 
or  less  to  5,500  pounds  or  less,  may  be  initiated. 


accelerometers  for  the  elimination  of 
calibration  problems  during  compliance 
testing. 

3.  The  Agency  has  issued  a  flnal  rule 
amending  FMVSS  218,  Motorcycle 
Helmets.  This  amendemnt  increases  the 
percentage  of  helmet  sizes  covered  by 
FMVSS  218  from  40  percent  to  over  90 
percent  by  testing  large  and  extra  large 
helmets  with  the  medium  (size  “C”) 
headform.  Prevously,  only  medium  size 
helmets  were  covered.  Future 
rulemaking  is  anticipated  to  extend  the 
standard  to  cover  headform  sizes  “A” 
and  “D”,  to  assure  all  production 
helmets  meet  the  standard. 

4.  NHTSA  issued  both  a  Notice  of 
Proposed  Rulemaking  (NPRM)  and  a 
Final  Rule  for  FMVSS  105-75,  Hydraulic 
Brake  Systems,  establishing  a  brake 
system  performance  standard  for  trucks, 
buses  and  MPV’s  of  up  to  10,000  pounds 
GVW'R.  (Several  requirements  are  also 
extended  to  trucks,  buses  and  MPV’s 
with  a  GVWR  greater  than  10,000 
pounds.)  There  had  not  been  a  standard 
for  the  stopping  distance  performance  of 
these  vehicles.  This  standard  requires 
performance  similar  to  the  existing 
standard  for  passenger  vehicles  to 
assure  compatible  braking  performance 
throughout  the  Nation’s  vehicle  fleet.  As 
the  number  of  light  trucks  and  MPV’s  in 
the  fleet  grew  because  of  both  utility 
and  popularity,  compatible  brake 
performance  to  prevent  rear  end 
collisions  became  essential.  'The 
standard  also  requires  all  heavy  duty 
vehicles  over  10,000  pounds  GVWR 
using  hydraulic  brakes  to  provide  a 
specific  braking  performance  in  the 
event  of  partial  brake  system  failure. 

The  performance  requirements  are 
effective  for  vehicles  manufactured  after 
September  1, 1983. 

5.  Both  the  NPRM  and  the  Final  Rule 
have  been  issued  establishing  comfort 
and  convenience  performance  standards 
for  safety  belts,  applicable  to  FMVSS 
208,  209.  and  210  (Occupant  Restraints, 
Seat  Belt  Assemblies  and  Seat  Belt 
Assembly  Anchorages).  The  most 
frequent  reasons  given  by  the  public  for 
not  wearing  seat  belts  and  shoulder 
belts  are  that  they  are  uncomfortable  to 
weai  and  inconvenient  to  use.  This 
occurs  because  of  improper  fit  to  the 
occupant,  pressure  exerted  by  the 
restraint  on  the  occupant  when  in  place, 
inadequate  clearance  for  entry  and  exit 
without  encumberance,  and 
inconvenient  mounting  locations  causing 
poor  access  during  donning. 

This  standard,  just  issued,  requires 
specific  mandatory  performnance 
specifications  for  seat  belt  and  restraint 
comfort  and  convenience  parameters  to 
ensure  that  people  are  not  discouraged 
from  using  these  safety  devices.  Because 
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of  cost  and  leadtime  considerations  and 
to  encourage  innovative  occupant 
restraint  designs,  the  Agency  will  issue 
additional  specifications  as  performance 
guidelines.  The  guidelines  will 
encourage  manufacturers  to  follow 
several  of  the  procedures  proposed  but 
not  promulgated  as  a  final  rule  by  the 
Agency,  or  to  find  alternative  means  to 
accomplish  the  same  ends.  The 
mandatory  requirements  are  in  effect 
beginning  September  1, 1982,  for  all 
vehicles  under  10,000  pounds  GVWR. 

6.  NHTSA  issued  a  final  rule 
amending  FMVSS 121,  Air  Brake 
Systems,  to  require  air  brake  equipped 
trucks,  truck-tractors,  and  trailers  to  be 
manufactured  with  brakes  that  act  on  all 
wheels.  Several  truck  manufacturers 
had  been  considering  removing  front 
axle  brakes  to  reduce  truck  weight  and 
costs,  an  action  which  NHTSA  test  data 
show  could  lengthen  stopping  distances 
substantially.  The  amendment,  effective 
July  24, 1980,  requires  that  the  industry 
continue  its  general  practice  of  having 
brake  systems  acting  on  all  wheels. 

7.  NHTSA  issued  a  final  rule 
amending  the  Consumer  Information 
Regulation,  Part  575,  by  deleting  the  . 
requirement  that  manufacturers  supply 
information  on  acceleration  and  passing 
ability  to  vehicle  first  purchasers  and 
prospective  purchasers.  In  deleting  the 
requirement,  NHTSA  felt  that  the 
national  interest  in  energy  conservation 
had  substantially  reduced  the  demand 
for  rapid  acceleration  capability  and 
that  the  high  speed  driving  permitted  by 
the  test  procedures  appeared  to 
contradict  the  safety  and  energy  saving 
policies  behind  the  national  55-mph 
speed  limit.  The  final  rule  also  moves  up 
the  timing  of  manufacturers’ 
submissions  to  NHTSA  of  other  vehicle 
performance  data  which  are  provided  to 
the  consumer.  This  benefits  the 
consumer  in  his  or  her  purchase 
decisions  by  making  the  information 
available  earlier  in  the  model  year. 
Rulemaking  to  delete  those  information 
requirements  was  initiated  in  response 
to  a  petition  from  General  Motors 
Corporation. 

8.  NHTSA  recently  issued  a  final  rule 
for  improving  the  theft  protection 
capabilities  of  motor  vehicles  by 
amending  FMVSS  114,  Theft  Protection. 
The  revised  safety  standard  extends  the 
existing  passenger  car  requirements  for 
theft  protection  to  light  trucks  and 
MPV’s  of  up  to  10,000  pounds  GVWR.  It 
also  revises  the  standard  to  prevent  the 
inadvertent  locking  of  the  steering 
mechanism  of  a  moving  vehicle  by 
removal  of  the  ignition  key  or  shutting 
off  the  engine.  The  effective  date  for 
passenger  cars  is  September  1, 1982,  and 


for  light  trucks  and  MPV’s  the  date  is 
September  1, 1983. 

9.  A  Final  Rule  for  FMVSS  128,  Direct 
Fields  of  View,  was  just  issued 
establishing  performace  requirements 
for  maximum  permissible  size  of 
obstructions  (e.g.,  roof  pillars]  in  the 
field  of  view  of  the  driver,  a  minimum 
field  of  view  for  the  driver  through  the 
windshield,  and  the  light  transmittance 
of  the  windshield.  The  standard  will  be 
effective  for  Model  Year  1985  passenger 
vehicles. 

10.  An  NPRM  has  been  published 
proposing  that  the  tire  identification 
number  molded  on  tires  be  more 
accessible  to  the  owner.  Improved 
access  of  the  tire  identification  number 
would  greatly  enhance  the  owner’s 
ability  to  determine  if  the  tires  had  been 
recalled.  Currently,  the  number  is  placed 
on  the  blackwall  side  of  white  wall  tires 
and  on  only  one  side  of  the  blackwall 
tires,  making  the  number  inaccessible  on 
about  90  percent  of  the  tires.  To  read  the 
number,  the  owner  would  now  have  to 
crawl  under  the  car,  remove  each  tire,  or 
have  a  service  station  perform  either  of 
those  tasks.  The  proposed  requirement 
would  eliminate  the  difficulty  of  reading 
the  number  by  requiring  that  the  number 
be  placed  on  both  sidewalls  of  a 
blackwall  tire  and  on  the  whitewall  side 
of  a  whitewall  tire.  The  improved  access 
would  help  increase  the  number  of 
motorists  who  respond  to  recall 
campaigns  and  thereby  reduce  the 
number  of  motorists  who  unknowingly 
continue  to  drive  on  potentially  unsafe 
tires. 

11.  An  NPRM  was  recently  published 
proposing  a  new  safety  standard 
entitled,  "Rear  Underride  Protection”  for 
specifying  performance  requirements  for 
rear  underride  protective  devices  on 
most  trucks  and  trailers  that  are  over 
10,000  pounds  GVWR.  The  standard 
would  reduce  the  death  and  injury 
which  occur  as  a  result  of  vehicle 
collision  and  the  attendant  sliding  of  the 
car  under  the  rear  ends  of  trucks  and 
trailers. 

12.  An  NPRM  has  just  been  published 
proposing  an  amendment  to  FMVSS  108 
to  require  the  installation  of  a  single 
center,  high  mounted  stoplamp  on 
passenger  cars  in  addition  to  the  , 
stoplamps  presently  required.  The 
purpose  is  to  reduce  rear  end  collisions 
by  providing  a  more  effective  indication 
to  following  drivers  that  the  brake  had 
been  applied.  The  amendment  is 
proposed  to  be  effective  for  Model  Year 
1984  passenger  cars. 

13.  NHTSA  has  published  an 
Advanced  Notice  of  Proposed 
Rulemaking  (ANPRM)  for  updating  the 
requirements  of  FMVSS  214,  Side  Impact 
Protection.  Because  about  one-third  of 


the  occupant  deaths  and  life  threatening 
injuries  for  all  vehicles  occur  from  side 
impact  accidents,  the  opportunity  for 
preventing  fatalities  and  injuries  is 
significant.  The  upgrade  focuses  on  four 
major  areas:  performance  criteria  for 
higher  levels  of  occupant  protection, 
extending  coverage  from  just  passenger 
cars  to  all  passenger  vehicles  under 
10,000  pounds  GVWR,  the  upgrading  of 
testing  requirements  by  using  a  moving 
barrier  to  more  closely  simulate  real 
world  conditions,  and  incorporating 
some  of  the  safety  requirements  from 
FMVSS  206,  Door  Locks  and  Door 
Retention  Components.  The  ANPRM 
addresses  preliminary  test  requirements 
for  moving  barrier  impactor  tests  and 
suggest  potential  performance  criteria 
for  evaluating  the  anthropomorphic  test 
dummy  response.  The  test  dummy 
would  be  the  key  element  in  measuring 
the  level  of  occupant  protection. 

14.  NHTSA  issued  an  ANPRM  to 
consider  an  amendment  to  FMVSS  108, 
Lamps,  Reflective  Devices,  and 
Associated  Equipment,  which  would 
improve  the  noticeability  of  large 
commercial  vehicles.  The  purpose  of  the 
amendment  would  be  to  prevent 
acidents  in  which  these  vehicles  are 
struck  by  other  vehicles  in  the  rear  or 
side,  by  improving  the  probability  of 
motorists  seeing  these  larger  vehicles. 
This  improved  noticeability  could  be 
accomplished  by  better  lighting  and 
signalling  systems  or  increased  use  of 
reflectorized  and  fluorescent  materials. 

Other  Accomplishments  Since  the 
Previous  Plan 

1.  Public  Meetings  to  Discuss  Motor 
Vehicle  Safety 

During  the  past  year  and  a  half, 
NHTSA  held  over  19  public  meetings  to 
discuss  various  motor  vehicle  safety 
related  problems  and  their  potential 
solutions.  Early  involvement  of  the 
public  in  research  and  rulemaking 
efforts  is  a  longstanding  NHTSA  policy. 
It  offers  the  public  a  view  of  our  efforts 
to  improve  motor  vehicle  safety,  and  the 
opportunity  to  actively  participate  in 
this  process.  In  turn,  it  provides  NHTSA 
with  a  wider  range  of  information,  ideas 
and  views  than  would  otherwise  occur. 
Public  meetings  serve  to  develop  open 
lines  of  communication  among  all 
people  involved  in  motor  vehicle  safety 
and  lay  the  groundwork  for  a 
cooperative  effort  among  motor  vehicle 
manufacturers,  users,  and  safety 
regulators.  These  meetings  have  covered 
a  variety  of  topics  including  heavy  truck 
safety,  vehicle  safety  technical  issues, 
bumper  and’consumer  information 
programs,  child  safety,  and  motor 
vehicle  safety  research  study  results. 
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Some  of  the  major  meetings  are 
discussed  briefly  below: 

•  Heavy  Duty  Truck  Safety  Meetings 
(September  10, 1979  and  February  19, 
1980)  were  held  to  discuss  ways  of 
improving  safety  in  designing, 
manufacturing,  operating,  and 
maintaining  heavy  duty  trucks. 

•  Symposium  on  Side  Impact 
Protection  (January  23, 1980)  was  held  to 
provide  a  forum  for  the  exchange  of 
information  on  side  impact  protection 
and  to  inform  the  public  and  industry  of 
the  status  of  the  NHTSA  rulemaking 
activities  in  upgrading  side  impact 
protection. 

•  National  Conference  on  Child 
Passenger  Protection  and  public  meeting 
on  Child  Safety  and  Motor  Vehicles 
(December  10  through  12, 1979)  were 
held  to  provide  a  public  forum  to  discuss 
and  broaden  NHTSA’s  knowledge  of  the 
hazards  that  vehicles  pose  to  children, 
and  to  determine  the  possible  means  for 
reducing  those  hazards. 

•  Seventh  International  Technical 
Conference  on  Experimental  Safety 
Vehicles  (June  5  through  8, 1979)  was 
held  to  exchange  information  on  the 
development  of  experimental  safety 
vehicles  and  progress  in  the  supporting 
research  work. 

•  Eighth  International  Technical 
Conference  on  Experimental  Safety 
Vehicles  (October  21-24, 1980)  was  held 
to  continue  the  process  of  information 
exchange  between  countries  and 
manufacturers  developing  experimental 
safety  vehicles  which  incorporate 
advanced  systems  to  satisfy  national 
goals  in  safety,  fuel  economy,  and 
vehicle  emissions. 

•  Small  Car  Safety  News  Exhibit 
(August  19, 1980)  was  held  to  highlight 
the  serious  small  car  safety  problem  and 
the  Agency’s  concern  that  the  growing 
number  of  small  fuel  efficient  cars  on 
the  Nation's  highways  will  result  in 
sharp  increases  in  fatalities  and  serious 
injuries  unless  signiHcant  improvements 
are  made  in  car  safety. 

•  National  Accident  Sampling  System 
Advisory  Committee  Meeting  (February 
25,  26, 1980)  was  the  initial  meeting  of  25 
nationally  recognized  highway  safety 
experts  gathered  to  advise  NHTSA  on 
the  implementation  and  operation  of 
NHTSA’s  National  Accident  Sampling 
Sytstem.  This  system  was  established  to 
provide  representative  field  accident 
data  in  support  of  NHTSA’s  mission  to 
reduce  highway  injuries  and  fatalities 
through  vehicle  and  highway  safety 
improvements.  This  initial  meeting 
addressed  issues  relating  to  data 
privacy  and  release,  vehicle 
identification,  accident  exposure,  and 
estimation  of  characteristics  of 
unreported  accidents.  A  second  public 


meeting  was  held  November  17  and  18 
to  review  the  program  status  and  make 
recommendations  on  data  collected. 

Held  procedures  and  analysis. 

•  International  Automotive  Rating 
Symposium  (December  9-11, 1980)  was 
held  between  representatives  of  the 
automotive  and  insurance  industries, 
and  various  governments,  to  discuss  the 
past,  present,  and  future  of  automotive 
ratings  systems  for  crashworthiness, 
damageability,  and  maintainability. 

•  Quarterly  NHTSA/Industry 
Technical  Meetings  at  which  NHTSA 
answers  technical  questions  posed  by 
the  automotive  industry  and  other 
interested  parties  on  the  Agency’s 
safety-related  activities  and  research. 

2.  Petitions 

NHTSA  devotes  considerable 
resources  responding  to  petitions  from 
the  automotive  industry,  its  suppliers, 
and  other  interested  parties.  These 
petitions  may  address  the  commencing 
of  proceedings  on  rulemaking,  the 
determination  and  consequentiality  of 
motor  vehicle  safety  defects,  and  relief 
for  noncompliance  because  of 
inconsequentiality. 

Petitions  for  new  or  amended 
standards  may  address  vehicle 
equipment  or  may  request  that 
performance  speciHcations  and  test 
procedures  be  revised  or  updated. 
Petitions  receive  a  technical  review  by 
the  Agency  to  assist  in  determining  the 
likelihood  that  the  requested  action  will 
result  in  a  formal  Agency  response,  such 
as  a  rule.  The  review  may  consist  of  an 
analysis  of  the  materials  submitted, 
together  with  existing  Agency 
information,  or  additional  information 
collected  by  the  Agency  directly  or 
through  public  meetings. 

At  the  conclusion  of  the  technical 
review,  based  on  the  merits  of  the  case, 
the  Agency  determines  the  likelihood 
that  the  action  requested  will  be  issued. 
If  there  is  a  reasonable  likelihood. 
NHSTA  grants  the  petition.  If  not,  the 
petition  is  denied.. 

If  the  petition  is  granted,  a  rulemaking 
proceeding  is  begun.  It  does  not, 
however,  signify  that  a  rule  will 
necessarily  result  from  the  petition.  If 
the  petition  is  in  respect  to  the 
consequentiality  of  noncompliance  or 
defect,  a  proceeding  will  begin  to  assess 
the  issues. 

a.  Responses  to  Petitions  for 
Rulemaking  from  the  Public  and 
Industry. 

This  past  year,  NHTSA  has  responded 
to  a  number  of  petitions  for  the 
commencement  of  rulemaking.  An 
example  of  this  type  of  petition  was  a 
request  from  Volvo  to  permit  the 
retaining  of  the  front  seat  during  side 


impact  tests  of  vehicles.  The 
manufactmer’s  position  was  that  the 
seat  could  serve  as  an  integral  part  of 
the  side  impact  protection  system.  This 
petition  was  granted,  and  subsequently 
resulted  in  an  amendment  to  FMVSS 
214,  Side  Door  Strength,  which  allowed 
the  use  of  the  seats  during  testing  under 
an  alternative  test  procedure. 

When  petitions  for  rulemaking  are 
received,  NHTSA  may  investigate  them 
individually,  or  if  a  number  are  related, 
may  elect  to  combine  them  into  one 
rulemaking  action.  Our  investigation  on 
the  merits  of  the  petition  may  result  in  a 
denial  or  grant,  and  if  granted,  may 
further  result  in  the  issuance  of  an 
ANPRM,  an  NPRM  or  a  final  rule. 
Additionally,  some  petitions  may  be 
granted  in  part,  and  denied  in  part.  As  a 
result  of  these  variables,  the  following 
compilation  is  only  a  rough  guide  for 
showing  the  level  of  effort  and 
disposition  of  the  petitions  for 
rulemaking  that  NHTSA  has  worked  on 
since  the  publication  of  the  last  plan. 

•  Granted — 12. 

•  Published  rulemaking  actions 
(Rules,  NPRM’s,  ANPRM’s)— 27. 

•  Denied — 12. 

b.  Responses  to  Petitions  for 
Inconsequential  Defects  or 
Noncompliance. 

Vehicle  and  equipment  manufacturers 
whose  products  fail  to  comply  or 
contain  safety  related  defects  of  a  minor 
nature,  have  a  statutory  right  to  petition 
for  a  determination  that  the  fault  is 
“inconsequential  as  it  relates  to  motor 
vehicle  safety.”  A  grant  relieves  the 
<  manufacturer  of  any  obligation  to  notify 
purchasers  and  remedy  the  condition. 
An  example  might  be  a  production  lot  of 
seat  belts  which  was  inadvertently  not 
marked  in  accordance  with  Standard 
No.  209.  If  the  Agency  determined  the 
problem  was  inconsequentially  related 
to  motor  vehicle  safety,  it  would  grant 
the  petition  for  exemption.  Tlie 
compilation  below  shows  the 
disposition  of  petitions  for 
inconsequence  addressed  since  the  last 
plan: 

•  Granted — 8. 

•  Denied — 12. 

B.  Motor  Vehicle  Safety 

This  section  discusses  the  vehicle 
environment  and  trends  which  will 
affect  the  health  and  safety  of  motor 
vehicle  occupants.  It  is  followed  by  a 
section  which  describes  NHTSA’s 
response  to  these  safety  problems. 

Motor  vehicle  traffic  crashes  claimed 
over  51,000  lives  in  1979,  or  almost  140 
lives  every  day  of  the  year.  This 
represents  about  one-half  of  the  deaths 
due  to  all  types  of  accidents  in  the 
United  States,  and  constitutes  a  major 
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public  health  problem  of  epidemic 
proportions.  The  motor  vehicle  death 
rate  is  comparable  to  the  typhoid  and 
diptheria  death  rates  of  the  early  1900’s. 
Motor  vehicle  accidents  are  the  sixth 
leading  cause  of  death  in  the  Nation, 
exceeded  significantly  only  by  cancer, 
heart  disease,  and  stroke,  and  the 
leading  cause  of  death  for  Americans 
age  44  and  under.  One  of  every  40 
infants  born  today  will  die  in  an  auto- 
related  crash. 

But  fatalities  are  only  a  part  of  the 
problem.  Injuries  and  their  debilitating 
effects  are  another  part  of  the  toll  on 
society.  Approximately  2  million  people 
suffer  disabling  injuries  each  year  and 
millions  more  are  injured  less  severely. 
Two  of  every  three  infants  born  today 
can  expect  to  suffer  a  vehicle  related 
injury  in  their  lifetime.  Vehicle  crashes 
are  the  single  most  common  cause  of 
paraplegia  and  a  major  cause  of 
epilepsy. 

The  societal  loss  due  to  these 
accidents  is  estimated  to  be  more  than 
$50  billion  per  year,  a  sum  that  does  not 
begin  to  show  the  magnitude  of  the  cost 
since  it  is  impossible  to  place  a  true 
dollar  value  on  life  or  to  quantify  the 
cost  of  pain  and  suffering.  Highway 
crashes  rob  this  Nation  of  significant 
productive  working  years  of  their 
victims.  Because  the  average  age  of  a 
motor  vehicle  fatality  victim  is  only  34, 
compared  to  about  double  that  for  the 
leading  causes  of  death — cancer,  heart 
disease,  and  stroke — the  “work  years” 
lost  by  such  victims  is  tremendous — 
more  than  1.5  million  person  years 
annually.  And  this  figure  does  not 
include  lost  work  time  for  the  millions 
who  are  injured. 

With  the  increase  in  small  car  sales, 
motor  vehicle  crashes  may  become  an 
even  more  serious  problem  unless 
appropriate  actions  are  taken  to  ensure 
adequate  levels  of  occupant  protection. 
The  full  implementation  of  automatic 
restraint  systems  is  expected  to  reduce 
significantly  this  hazard  confronting  the 
motoring  public.  The  automatic  restraint 
standard,  FMVSS  208,  Occupant 
Restraint  Systems,  is  the  first  safety 
standard  to  require  the  measurement  of 
occupant  injury  levels  as  a  performance 
requirement  for  improved  safety. 

Because  of  the  standard,  it  is  estimated 
that  between  10,500  and  13,600  lives 
would  be  saved  annually  by  the  early 
1990’8.  NHTSA  is  following  closely  the 
progress  of  the  manufacturers  and 
suppliers  in  responding  to  the  automatic 
restraint  system  rule  and  will  be 
evaluating  the  effectiveness  of  their 
production  systems.  The  Agency  has 
proposed  a  plan  to  evaluate  automatic 
restraint  systems  and  FMVSS  208  during 


the  period  1980-1986.  The  plan, 
“Evaluation  Plan  for  Motor  Vehicle 
Safety  Standard  208,  Occupant  Crash 
Protection,"  was  announced  in  the 
October  22, 1979  Federal  Register  (44  FR 
60771),  and  covers  passenger 
automobiles  built  with  automatic  crash 
protection  both  prior  to  and  after  the 
standard’s  effective  dates. 

Unfortunately  the  need  for  improved 
safety  continues  to  grow.  The  highway 
and  vehicle  environment  is  changing, 
and  new  problems  are  emerging.  The 
number  of  people  killed  annually  has 
increased  in  each  of  the  past  5  years. 
Motor  vehicle  deaths  rose  to 
approximately  51,000  in  1979,  and  may 
exceed  52,500  in  1980.  For  1979,  this  is  an 
increase  of  more  than  6  percent  from  the 
1977  figure  of  47,800.  The  increase 
occurred  despite  a  decrease  in  overall 
travel  that  resulted  from  gasoline 
shortages  and  substantial  price 
increases. 

One  of  the  reasons  for  this  upward 
trend  in  fatalities  is  the  increase  in  the 
number  of  lightweight  passenger  cars 
and  heavy  trucks  on  the  roads  creating  a 
greater  risk  for  occupants  of  the  smaller 
automobiles.  There  are  also  more 
occupants  at  risk  as  a  result  of  the 
greater  number  of  light  trucks  and  vans 
which  are  increasingly  used  for 
passengers,  and  a  signficant  increase  in 
heavy  trucks  in  the  last  5  years.  These 
are  not  subject  to  many  of  the  safety 
requirements  applicable  to  passenger 
cars.  Motorcycle  safety  continues  to  be 
a  serious  problem,  particularly  for 
motorcyclists  who  do  not  wear 
protective  helmets.  In  the  last  four 
years,  28  States  have  repealed  or 
weakened  their  helmet  use  laws.  Over 
the  same  time  period,  annual  motorcyle 
fatalities  have  gone  up  by  more  than  50 
percent. 

Fortunately,  progress  in  motor  vehicle 
safety  techology  to  prevent  and  mitigate 
the  annual  loss  of  lives,  limbs  and 
livelihood  is  advancing.  And  due  to 
improved  accident  data  and  NHTSA’s 
growing  ability  to  analyze  the  accident 
environment,  we  now  better  understand 
highway  losses  and  what  can  be  done  to 
reduce  them.  Equally  important  has 
been  the  agency’s  work  in  integrating 
many  vehicle  systems  and  subsystems 
into  specific  vehicles  which  meet  the 
goals  of  safety  and  fuel  economy.  The 
agency’s  production  of  the  Experimental 
Safety  Vehicle  (ESV)  has  shown  that 
small,  fuel-efficient  cars  that  are  also 
safe  are  well  within  the  state-of-the-art. 
The  subsequent  Research  Safety  Vehicle 
(RSV)  Program  continued  this  work  in 
demonstrating  what  is  possible  in 
safety,  integrated  with  fuel  economy, 
low  emissions,  and  comfort  features 


people  want  in  a  family  car.  The  RSV 
has  shown  extraordinary  safety 
performance  in  front  and  side  crashes 
up  to  50  mph. 

C.  Rulemaking  Approach 

The  challenge  now  facing  the  Agency 
is  to  address  those  areas  and  vehicles 
where  the  promulgation  of  Federal 
Motor  Vehicle  Safety  Standards  would 
significantly  enhance  the  safety  of  the 
public.  In  some  areas,  where  there  exists 
a  serious  safety  hazard  as  well  as  a 
clear  solution  or  reasonable  chance  of 
developing  a  solution  to  that  problem, 
the  rulemaking  process  can  be  initiated 
quickly.  On  the  other  hand,  where 
certain  types  of  deaths  and  injuries  are 
occurring  but  solutions  are  not  readily 
apparent,  research  is  required.  Even 
where  solutions  may  be  available, 
research  may  be  necessary  to 
characterize  the  cause  of  the  harm  with 
sufficient  precision  that  an  objective 
performance  standard  to  reduce  the 
injuries  can  be  established.  In  other 
cases,  innovative  suppliers  have 
developed  remedies  which  make  it 
possible  for  the  Agency  to  move  more 
quickly. 

Of  course,  as  part  of  each  rulemaking 
initiative  and  consistent  with  the 
Administration’s  emphasis  on  regulatory 
reform,  the  Agency  will  continue  its 
efforts  to  analyze  alternative  technical 
and  non-technical  solutions  to  each 
safety  problem,  including  their  costs, 
benefits,  economic  and  employment 
impacts,  to  assure  maximum  benefits 
and  minimum  burdens  to  the  industry 
and  to  consumers. 

The  Agency’s  safety  program  is  not 
restricted  to  vehicle  safety  regulation, 
but  includes  driver  safety  improvements 
as  well.  The  most  cost  effective 
combination  of  traffic  and  vehicle  safety 
program  elements  is  always  being 
sought  by  the  Agency.  Each  program 
element  must  meet  the  same  stringent 
tests  of  cost-effectiveness.  For  example, 
the  Agency’s  traffic  safety  programs 
aimed  at  improved  driver  performance 
are  evaluated  along  with  programs  for 
vehicle  improvements.  Standards  for 
vehicles  are  adopted  when  they  promise 
to  be  more  effective  in  preventing  death 
and  injury  than  can  be  expected  from 
attempts  to  modify  human  behavior.  But 
the  important  point  to  bear  in  mind  is 
that  a  multifaceted  approach  must  be 
undertaken  if  there  is  to  be  an  effective 
reduction  in  highway  deaths. 

Consumer  information  is  another 
major  approach  NHTSA  is  exploring. 
The  Agency’s  New  Car  Assessment 
Program,  initiated  in  1979,  is  being 
carried  out  under  Title  II  of  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act.  This  Act  requires  NHTSA  to 
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develop  and  publish  comparative  ratings 
for  cars  by  make  and  model  in  three 
categories:  crashworthiness, 
damageability,  and  ease  of  diagnosis 
and  repair.  In  addition  to  establishing  a 
foundation  for  a  crashworthiness  rating 
system,  the  purpose  of  the  New  Car 
Assessment  Program  is  to  increase 
consumer  awareness  of  automotive 
safety.  With  better  information 
consumers  could  choose  safer  vehicles, 
and  competition  to  satisfy  consumer 
demand  could  result  in  improved  levels 
of  automotive  safety.  We  view  this 
approach  as  a  supplement  to,  and  not  a 
substitute  for,  vehicle  regulation. 

The  Agency’s  safety  regulations  have 
been  a  major  factor  in  the  decline  of  the 
fatality  rate  over  the  last  decade.  Based 
on  a  General  Accounting  Office 
procedure,  NHTSA  estimates  that  its 
safety  standards  have  saved 
approximately  73,000  lives  through  1980. 
In  addition,  automotive  safety 
regulations  has  a  strong  positive 
economic  impact  on  society  as  well  as 
individuals  and  families.  Regulatory 
related  costs  are  moderate  compared 
with  the  spending  on  comfort  and 
convenience  automobile  options,  and 
when  compared  with  the  societal  cost  of 
failing  to  require  reasonable  safety 
measures.  In  addition,  since  the  Agency 
issues  performance  standards  rather 
than  design  standards,  there  is  a  variety 
of  ways  a  manufacturer  can  comply 
with  the  regulations.  Since  the 
manufacturer  determines  how  it  will 
comply,  the  manufacturer  exercises 
significant  control  over  the  actual  costs 
of  regulation. 

The  Agency’s  estimate  of  the  average 
price  to  consumers  of  the  safety  features 
contained  in  a  model  year  1979 
automobile  is  only  about  $250-$300.  The 
basis  for  this  estimate  is  described  in 
the  NHTSA  report,  "The  Contributions 
of  Automobile  Regulation,’’  December 
1979.  Over  the  last  seven  model  years, 
only  two  percent  of  the  price  increases 
of  new  automobiles  can  be  attributed  to 
changes  to  meet  Federal  safety 
standards.  The  source  of  data  for  this 
figure  is  the  information  on  the  costs  of 
implementing  NHTSA  regulations  which 
the  manufacturers  themselves  have 
provided  to  the  Bureau  of  Labor 
Statistics.  Furthermore,  our  planning 
and  regulatory  analyses  are  helping  to 
ensure  that  our  regulatory  program  will 
be  responsive  to  highway  loss  needs, 
and  the  realities  of  industry  and 
consumer  economics. 

D.  NHTSA ’s  Planned  Vehicle  Safety 
Emphasis 

NHTSA  expects  to  have  a  significant 
effect  on  safety  through  its  potential 
rulemaking  initiatives  which  are  spelled 


out  in  this  Five  Year  Plan.  Several  major 
safety  problems  have  been  identibed  for 
which  reasonable  technological 
countermeasures  appear  to  be  available. 
The  following  are  the  major  potential 
rulemaking  initiatives  for  near  term 
action  which  are  expected  to  begin 
saving  lives  and  preventing  injuries  in 
the  mid  1980’s. 

Side  Impact  Protection. — Nearly 
10,000  people  are  killed  and  several 
hundred  thousand  disabled  in  side 
impact  crashes  each  year.  Improved 
vehicle  side  impact  performance  could 
significantly  reduce  the  safety  hazard  in 
this  crash  situation.  This  standard  will 
be  the  second  safety  standard,  after  the 
Occupant  Restraint  standard,  to  require 
performance  as  measured  by  occupant 
injury  levels. 

Pedestrian  Protection. — Each  year 
about  130,000  people  are  struck  by 
motor  vehicles  and  about  8,000  are 
killed.  Soft  (foam  blled)  front  bumpers 
are  now  in  production  in  the  automobile 
industry,  and  offer  potential  for  reducing 
pedestrian  fatalities  if  properly 
optimized. 

Automatic  Frontal  Crash  Protection 
for  Light  Trucks  and  Vans. — Each  year 
over  3,000  people  are  killed  in  light  truck 
and  van  frontal  crashes.  The  extension 
of  FMVSS  208,  Occupant  Crash 
Protection,  to  cover  these  vehicles  is 
contemplated  by  issuance  of  a  Notice  of 
Proposed  Rulemaking  in  1981. 

Heavy  Truck  Brakes. — ^The  54  percent 
increase  in  deaths  of  heavy  truck 
occupants  since  1975  has  been 
accompanied  by  a  53  percent  increase  in 
fatalities  in  other  vehicles  involved  in 
crashes  with  heavy  trucks.  NHTSA 
believes  that  rulemaking  to  improve 
brakes  on  heavy  trucks  is  clearly 
needed  for  improved  accident  avoidance 
performance.  However,  in  view  of  the 
recent  court  decision  to  eliminate  some 
aspects  of  FMVSS  121,  Air  Brake 
Systems  until  further  work  is  done  by 
the  Agency,  NHTSA  is  conducting 
further  research  on  performance  and 
reliability  characteristics  before 
carrying  out  major  rulemaking  to 
improve  truck  braking  performance.  The 
initial  step  is  to  establish  a  new 
stopping  distance  requirement  with  a 
Notice  of  Proposed  Rulemaking  planned 
for  1981. 

Rulemaking  beyond  the  mid  1980’s 
will  to  a  large  extent  be  based  on 
research  currently  underway  in  the 
Integrated  Vehicle  Systems  Research 
Program.  Vehicles  developed  under  this 
program  will  demonstrate  if  the 
technology  exists  to  allow  for  the  mass 
production  of  vehicles  that  provide 
higher  levels  of  crash  protection,  greater 
fuel  economy,  and  lower  emission 


levels,  and  are  acceptable  to  the  public 
in  terms  of  price,  style  and  comfort. 

NHTSA  is  also  contemplating 
amending  its  existing  occupant 
protection  standards  into  overall 
performance  standards.  These  overall 
performance  standards,  called  the  "400 
Series”  of  Motor  Vehicle  Safety 
Standards,  are  being  designed  as  a  total 
system  concept  that  would  provide 
minimum  occupant  protection  in  frontal, 
side,  rear  and  rollover  crashes  through 
crash  performance  standards  which 
measure  occupant  injury  levels. 
Passenger  cars,  light  trucks,  and  MPV’s 
would  be  covered.  The  “400  Series”  will 
come  as  close  to  being  a  totally 
integrated  performance  standard  as  is 
possible  to  achieve  with  the  present 
state-of-the-art.  The  Automatic  Restraint 
Standard,  FMVSS  208,  is  a  step  in  the 
direction  of  overall  performance 
standards.  FMVSS  208  does  not  regulate 
vehicle  components  but  rather  sets 
safety  performance  requirements 
directly  for  the  vehicle  occupant  by 
means  of  injury  criteria  as  measured  on 
an  anthropomorphic  dummy.  Maximum 
acceptable  injury  criteria  are  specified 
in  FMVSS  208  for  various  types  of 
accident  modes,  the  planned  upgrade  of 
FMVSS  214,  Side  Door  Strength,  to 
increase  side  impact  protection  is 
another  step  in  this  same  direction 
toward  overall  performance  standards 
based  on  injury  reduction  requirements. 

Section  II:  Rulemaking  Initiatives 

Rulemaking  initiatives  describe  areas 
where  a  course  of  action  taken  by 
NHTSA  to  resolve  a  safety  problem 
usually  leads  to  the  issuance  of  a  rule, 
when  there  exists  both  sufficient 
evidence  of  the  problem  and  a  cost 
effective  solution.  A  rulemaking 
initiative  typically  begins  as  the  result  of 
a  petition  to  NHTSA  for  action  on  a 
particular  safety  problem  or  from  the 
identification  of  a  safety  problem  in 
NHTSA’s  anticipated  rulemaking  efiorts. 

The  issuance  and  effective  dates 
shown  below  are  estimates  based  on  the 
Agency’s  best  judgment  at  the  time  this 
Plan  was  prepared.  The  indication  of  a 
date  for  a  final  rule  does  not  necessarily 
mean  that  a  rule  will  be  issued.  The 
Agency  may  alternatively  decide  on  that 
date  not  to  issue  any  rule. 

A.  Crash  Avoidance  Rulemaking 
Initiatives 

Vehicle  crashes  can  be  avoided  in  a 
number  of  ways,  including  better 
highway  engineering,  driver 
improvement,  and  improvements  in  the 
vehicle  itself.  Crash  avoidance 
rulemaking  addresses  the  safety 
performance  characteristics  of  the 
vehicle  and  its  components,  such  as 
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braking,  handling  and  stability,  tires  and 
wheels,  lamps  and  reflectors,  and  other 
features  that  enable  the  vehicle  to  be 
driven  in  a  safe  and  efflcient  manner. 

FMVSS  108:  Lamps,  Reflective  Devices, 
and  Associated  Equipment  (High 
Mounted  Brake  Lamps) 

NPRM 1981  (Issued) 

Rule  1981 

Effective  model  1984 

A  recent  study  has  shown  that  rear- 
end  accidents  were  reduced  by  more 
than  50  percent  on  taxicabs  equipped 
with  a  separate  high-mounted  brake 
light.  This  finding  has  been  verified  by 
another  study  of  American  Telephone 
and  Telegraph  Company,  Inc.,  fleets  also 
using  high  mounted  brake  light.  FMVSS 
108  would  be  amended  to  require  a 
separate  high-mounted  brake  light  on  ail 
passenger  vehicles  to  ensure  that 
following  drivers  would  be  provided  a 
more  effective  indication  that  the  brakes 
had  been  applied.  Three  alternative 
requirements  were  proposed  to 
accommodate  the  placement  of  the  lamp 
by  manufacturers.  The  final  rule  would 
adopt  one  of  those  or  a  modification  of 
one. 

FMVSS  108:  Lamps,  Reflective  Devices, 
and  Associated  Equipment  (Headlamp 
Retaining  Ring) 

NPRM  1981 

The  standard  would  be  amended  to 
delete  the  dimensional  specifications  of 
headlamp  retaining  rings.  (This  initiative 
results  from  a  petition  from  Toyota.) 

FMVSS  108:  Lamps,  Reflective  Devices, 
and  Associated  Equipment  (Modify 
Reflex  Reflector  Tests  for  Rear  Lamps) 

NPRM  1981 

The  standard  would  be  amended  to 
permit  manufacturers  to  use  a  different 
test  parameter  than  originally  specified, 
while  still  keeping  the  original 
photometric  performance  requirements. 
(This  initiative  results  from  a  petition 
from  the  Motor  Vehicle  Manufacturers 
Association.) 

FMVSS  108:  Lamps,  Reflective  Devices, 
and  Associated  Equipment  (Heavy  Duty 
Vehicle  Ck)n8picuity) 

ANPRM 1980  (Issued) 

NPRM  1982 

The  standard  would  be  amended  to 
require  improved  lighting  and 
conspicuity  performance  for  heavy  duty 
vehicles  to  reduce  the  probability  of  rear 
and  side  collisions. 


FMVSS  109:  Pneumatic  Tires  for 
Passenger  Cars  (Delete  Tire  Tables) 

NPRM  1980  (Issued) 

Rule  1981 
Effective  1982 

This  initiative  is  designed  to  reduce 
the  regulatory  burden  by  deleting  the 
tire  tables  of  Appendix  A  from  the 
standard.  The  tire  industry  presently 
compiles  and  publishes  the  same 
information  as  the  tire  tables,  and  the 
deletion  of  the  table  would  reduce 
redundancy  and  permit  faster 
introduction  of  new  tires  sizes  and 
designs,  such  as  those  for  improved  fuel 
economy,  (This  initiative  results  from  a 
petition  from  the  Michelin  Tire 
Corporation.) 

FMVSS  110:  Tire  Selection  and  Rims, 
Passenger  Cars  (Tire  Reserve  Load) 

NPRM  1981 

This  initiative  would  require  a 
minimum  tire  reserve  load  for  all 
vehicles  covered  by  the  standard. 

FMVSS  111:  Rearview  Mirrors  (Update) 

NPRM  1978  (Issued) 

Rule  1981 

Effective  Model  1984 

This  update  would  require  that  drivers 
of  all  vehicles  under  10,000  pounds 
GVWR,  including  motorcycles,  be  able 
to  see  specified  percentages  of  target 
areas  directly  behind  and  on  either  side 
of  the  rear  of  the  vehicle,  and  require 
that  outside  mirrors  meet  breakaway  or 
foldaway  requirements  to  reduce 
pedestrian  injuries. 

FMVSS  111/128:  Fields  of  View  (Heavy 
Duty  Vehicles) 

NPRM  1978  (Issued) 

NPRM  (Revised)  1982 

This  effort  would  address  blind  spots, 
improvements  in  mirror  systems 
including  the  use  of  heated  mirrors,  and 
provide  specifications  for  visibility  of 
ground  surface  targets  for  both  front  and 
rear  fields  of  view,  for  vehicles  over 
10,000  GVWR. 

FMVSS  120:  Tire  Selection  and  Rims, 
Non-Passenger  (Rim  Marking) 

NPRM  1979  (Issued) 

Rule  1981 

These  amendments  would  clarify 
existing  requirements  and  resolve  some 
technical  problems  in  labeling,  used  tire 
selection,  and  rim  size  designation.  It 
will  also  clarify  references  to  standards 
from  other  organizations. 


FMVSS  121:  Air  Brake  Systems  (New 
Stopping  Distances,  Technical 
Amendments) 

NPRM  1981 

High  speed  stopping  distance 
requirements  were  dropped  as  a  result 
of  the  court  decision  on  the 
enforceability  of  various  sections  of 
FMVSS  121.  This  initiative  would 
establish  new  stopping  distance 
requirements  in  accordance  with 
NHTSA  research  and  the  mandate  of 
the  court,  and  without  the  prohibition  of 
wheel  lockup  during  testing  which  is 
being  considered  in  a  separate  longer 
term  rulemaking.  Several  other  minor 
technical  issues  would  also  be 
addressed. 

FMVSS  128:  Direct  Fields  of  View  (Light 
Trucks,  MPV’s  and  Buses) 

NPRM  1978  (Issued) 

Rule  1981 

This  rule  would  specify  requirements 
for  light  trucks,  MPV’s,  and  buses  by  (1) 
limiting  the  extent  to  which  vehicle 
structures  obstruct  the  driver’s  line  of 
sight,  (2)  improving  night-time  visibility 
by  specifying  light  transmission 
performance,  and  (3)  specifying  viewing 
area  through  windshields. 

FMVSS  (New):  Battery  Explosion 

NPRM  1981 

This  initiative  would  provide 
requirements  to  insure  battery  safety  by 
reducing  the  likelihood  of  battery 
explosion  from  lead  acid  batteries  in  all 
vehicles. 

FMVSS  (New):  Hydraulic  Brake 
Systems  (Brake  System  Inspectability) 

NPRM  1981 

This  initiative  would  require  that 
brake  system  components  such  as  pads 
and  shoes  be  capable  of  being  inspected 
without  removal  of  the  vehicle’s  wheels 
or  brake  drums.  This  will  promote  easier 
and  more  frequent  inspection  and 
reduce  the  likelihood  of  brake  failure 
and  degradation. 

FMVSS  (New):  Low  Tire  Pressure 
Warning 

ANPRM  1981 

This  initiative  would  require  the 
installation  of  a  low  tire  pressure 
warning  device  on  all  passenger  cars, 
trucks  and  buses  which  would  warn 
when  tire  inflation  pressure  drops  below 
recommended  levels.  The  initiative 
would  also  specify  minimum 
'  performance  for  these  devices. 
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Tire  Identification  and  Record  Keeping, 
Part  574 

NPRM 1980  (Issued) 

Rule  1981 

Part  574  would  be  amended  to  provide 
for  tire  identification  on  the  tire  outside 
sidewall.  (This  initiative  results  from  a 
petition  from  the  Center  for  Auto  Safety] 

Consumer  Information  Regulation,  Part 
575  (Uniform  Tire  Quality  Grading 
Standards) 

NPRM  1981 

This  initiative  would  include  rolling 
resistance  for  tire  as  a  criterion  in  the 
Uniform  Tire  Quality  Grading 
Standards.  Because  there  is  a 
correlation  between  the  rolling 
resistance  of  a  tire  and  the  energy  it 
consumes  in  rolling,  publication  of  tire 
rolling  resistance  information  would 
assist  tire  purchasers  in  choosing  tires  to 
increase  the  fuel  efficiency  of  their 
vehicle. 

Consumer  Information  Regulation,  Part 
575  (Vehicle  Stopping  Distance) 

NPRM  1981 

This  initiative  would  amend  Part  575 
by  adding  a  wet  stopping  distance 
requirement. 

B.  Crashworthiness  Rulemaking 
Initiatives 

NHTSA’s  crashworthiness  rulemaking 
program  is  directed  at  reducing  injuries 
and  fatalities  through  vehicle 
performance  requirements  which 
provide  occupant  protection  in  a  motor 
vehicle  crash.  These  vehicle 
performance  requirements  encompass 
occupant  protection,  vehicle  structures, 
biomechanics  and  anthropomorphic 
devices,  and  pedestrian  protection. 

FMVSS  205:  Glazing  Materials  (Update 
of  technical  references) 

NPRM  1981 

The  existing  standard  would  be 
upgraded  to  reference  the  1977  edition  of 
the  American  National  Standards 
Institute  (ANSI)  Safety  Code  for  Safety 
Glazing  Materials  for  Motor  Vehicles 
Operating  on  Land  Highways,  and  the 
performance  requirements  for  bullet 
resisting  glazing  will  be  modified.  (This 
initiative  results  from  petitions  form 
Rohm  and  Haas,  General  Electric,  and 
the  Society  for  Automotive  Engineers.) 


FMVSS  205:  Glazing  Materials  (Anti¬ 
laceration  Safety  Shield) 

ANPRM 1981 
NPRM  1981 

FMVSS  205  would  be  amended  to 
permit  the  use  of  a  plastic  laminate  on 
the  interior  surface  of  the  vehicle’s 
windshields  as  an  anti-laceration  safety 
sheild.  The  current  standard  specifies 
abrasion  and  chemical  resistance 
requirements  which  plastics  cannot  now 
meet.  This  issue  needs  to  be  resolved 
before  an  amendment  is  issued.  (This 
initiative  results  from  a  petition  from 
Saint-Gobain  Vitrage.) 

FMVSS  205:  Glazing  Materials 
(Abrasion  resistance) 

Rule  1981 

Rule  Effective  on  Day  of  Issuance 

This  amendment  would  delete 
abrasion  resistance  performance  for 
vehicle  glazing  locations  which  do  not 
require  driving  visibility.  (This  initiative 
results  from  petitions  the  California 
Highway  Patrol,  PPG  Industries  and  the 
Speciality  Equipment  Manufacturers 
Association.) 

FMVSS  206:  Door  Locks  and  Retention 
Components  (Transverse  Rear  Doors) 

NPRM  1981 

This  amendment  would  extend 
applicability  of  the  present  FMVSS  206 
to  cover  transverse  rear  doors;  e.g., 
those  on  hatchback  passenger  cars. 
Existing  206  test  procedures  will  also  be 
clarified. 

FMVSS  208:  Occupant  Crash  Protection 
(Light  truck  applications  of  automatic 
restraints) 

NPRM  1981 

The  automatic  restraint  requirements 
would  be  extended  to  light  trucks,  vans 
and  multi-purpose  vehicles  under  10,000 
pounds  GVWR. 

FMVSS  209:  Seat  Belt  Assemblies 
(Update  ASTM  References) 

NPRM  1981 

This  initiative  would  update  the 
standard  by  citing  the  current  American 
Society  of  Testing  Materials’  (ASTM) 
specifications. 

FMVSS  209:  Seat  Belt  Assemblies 
(Modify  resistance  to  light  procedure) 

NPRM  1980  (Issued) 

Rule  1981 
Effective  1981 

This  amendment  would  remove  the 
bias  against  polyester  material  in  the 
resistance  to  the  light  test  procedure  in 


the  standard.  (This  initiative  results 
from  a  petition  from  the  Narrow  Fabrics 
Institute.) 

FMVSS  210:  Seat  Belt  Assembly 
Anchorages  (Tether  anchorages  for  child 
restraints) 

NPRM  1980  (Issued) 

Rule  1981 

FMVSS  210  would  be  amended  to 
include  provisions  for  tether  anchorages 
for  rearmost  seating  positions  in  all, 
passenger  vehicles  under  10,000  poimds 
GVWR,  and  provisions  for  anchorages 
for  the  convenient  installation  of  child 
restraint  attachments  in  passenger  seats 
equipped  with  automatic  belts  not 
suitable  for  attachment  of  child 
restraints. 

FMVSS  214:  Side  Door  Strength  (Side 
impact  protection  upgrade) 

ANPRM  1979  (Issued) 

NPRM  1981 

FVMSS  214  would  be  amended  to 
upgrade  performance  and  to  introduce  a 
moving  barrier  compliance  test. 
Requirements  would  be  based  on 
dummy  performance  and  would  include 
occupant  protection  and  possibly 
compartment  integrity  and  ejection 
criteria.  Applicability  would  be  to 
passenger  cars,  light  trucks,  and  multi¬ 
purpose  passenger  vehicles. 

FMVSS  218:  Motorcycle  Helmets 
(Upgrade  to  all  sizes) 

NPRM  1981 

The  existing  standard  requires 
compliance  testing  for  only  those 
production  helmets  which  can  be  placed 
on  a  size  “C”  headform,  regardless  of 
the  size  of  the  helmet.  FMVSS  218  would 
be  amended  to  permit  the  use  of  the 
additional  size  “A”  and  “D”  headforms 
for  compliance  testing.  The  effect  would 
be  that  all  sizes  of  production  helmets 
would  be  required  to  be  tested  for 
compliance. 

FMVSS  222:  School  Bus  Passenger 
Seating  (Activity  Buses) 

NPRM  1981 

FMVSS  222  would  be  amended  to 
permit  seating  on  school  activity  buses 
to  be  spaced  farther  apart  for  greater 
passenger  comfort  on  long  distance  and 
special  activity  trips. 

FMVSS  (New):  Pedestrian  Impact 
Protection 

NPRM  1981 

This  possible  standard  would  require 
appropriate  modification  to  passenger 
car  bumpers  to  reduce  the  severity  of 
pedestrian  impact  injuries. 
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FMVSS  (New):  Truck  Rear  End 
Underride  Protection 

NPRM 1980  (Issued) 

Rule  1981 

Effective:  Proposed  for  September  1, 

1983 

The  standard  would  require  protective 
devices  to  reduce  injuries  to  occupants 
of  passenger  cars  and  other  small 
vehicles  caused  by  impact  into  and 
penetration  under  the  rear-ends  of 
heavy  trucks  and  trailers  during  truck 
rear-end  accidents. 

Part  572;  Anthropomorphic  Test 
Dummies  (Adult  Dummy  for  FMVSS 
214:  Side  Door  Strength,  Impact 
Protection  Upgrade) 

NPRM  1981 

The  standard  would  provide 
performance  criteria  for  the  adult 
surrogate  dummies  which  would  be 
required  in  dynamic  testing  of  vehicles  if 
F.MVSS  214,  Side  Door  Strength,  is 
upgraded. 

New  Car  Assessment  Program 
NPRM  1981 

This  initiative  would  require 
automobile  manufacturers  to  disclose  35 
mph  frontal  crash  test  performance 
results  for  their  cars. 

Section  III:  Anticipated  Rulemaking 
(1982-1985) 

In  addition  to  the  research  carried  out 
in  direct  support  of  the  regulations 
described  in  Section  II,  research  efforts 
are  also  being  undertaken  in  high 
priority  areas  where  a  specific 
rulemaking  schedule  has  not  yet  been 
established.  This  investigative  work  is 
performed  by  collecting  and  analyzing 
data  to  verify  pressing  safety  problems; 
conducting  research,  engineering 
development,  tests,  demonstrations  and 
evaluations  of  vehicle  safety 
improvements;  and  then  defining  the 
most  promising  performance  oriented 
solutions,  considering  both  progress  in 
motor  vehicle  technology  and  the 
impacts  of  potential  solutions  on  the 
public,  the  industry,  and  the  nation. 

As  general  support  for  potential  and 
existing  vehicle  standards,  NHTSA 
carries  out  the  following  activities: 
development  and  implementation  of 
computer  programs  and  simulations 
depicting  crash  scenarios,  vehicle 
dynamics,  and  crash  avoidance 
capabilities;  standards  maintenance  and 
responses  to  petitions  which  require 
research  to  stay  abreast  of  advancing 
automotive  technology;  applied  research 
to  advance  the  state-of-the-art  in 
automotive  technology;  cost,  weight  and 


leadtime  analyses  to  support 
development  of  cost  effectiveness 
analyses;  and  special  research  projects 
to  develop  quick  reaction  responses  to 
critical  problem  areas. 

The  research  described  in  this  section 
does  not  involve  the  design  of  vehicles 
or  vehicle  components;  this  is  left  to  the 
manufacturers.  The  emphasis  is  on  the 
design  of  tests  to  determine  the  level  of 
protection  needed  and  feasible,  to 
measure  the  performance  of  the 
industry-designed  safety  improvements 
in  alleviating  known  safety  problems, 
and  to  provide  quantitive  estimates  of 
safety  payoff.  This  research  is  expected 
to  lead  to  rulemaking  in  the  areas  shown 
below  in  the  1982-1985  period. 

A.  Passenger  Cars,  Light  Trucks  and 
Multipurpose  Passenger  Vehicles  under 
10,000  Pounds  GVWR 

1.  Crashworthiness.  Pedestrian 
Impact  Protection.  The  pedestrian 
impact  rulemaking  initiative  described 
in  Section  II  would  modify  passenger 
car  bumper  areas.  As  a  complement  to 
that  activity,  NHTSA  will  direct 
research  at  the  pedestrian  safety  effects 
of  modifying  hood  edges  and  surfaces 
and  windshield  headers.  The  critical 
need  here  is  to  develop  a  human 
surrogate  which  can  accurately  measure 
human  injuries  under  pedestrian  impact 
test  conditions. 

Interior  Impact  Protection.  Current 
restraint  systems  do  not  adequately  fit 
children  ages  4  through  12.  Research  will 
be  performed  to  determine  potential 
improvements  to  the  safety 
effectiveness  of  various  types  and 
combinations  of  restraint  systems. 
Greater  protection  is  also  needed  for 
unrestrained  children  who  impact  the 
lower  surfaces  of  the  instrument  panel 
and  seat  backs  and  NHTSA  will 
research  the  available  means  of 
protection  to  determine  their  feasibility 
and  cost-effectiveness.  Additional 
research  is  being  done  on  the 
performance  of  steering  columns  to 
determine  methods  of  improving  driver 
impact  protection  during  accidents 
where  the  front  of  the  vehicle  is  hit  at  an 
angle. 

Occupant  Protection  Upgrade:  "400 
Series  ".  The  400  Series  will  take  a 
systems  approach  to  occupant  crash 
protection,  permitting  vehicle 
manufacturers  wide  latitude  in 
designing  the  vehicle  interior  and 
structure  as  long  as  the  occupant  injury 
criteria  are  met.  The  400  Series 
integrates  a  major  portion  of  the  existing 
crashworthiness  standards  into  a  set  of 
comprehensive  performance  standards 
along  with  an  upgrade  in  performance 
levels.  The  standard  will  address  all 
crash  modes  (frontal,  side,  rear,  rollover) 


for  passenger  cars,  light  trucks,  and 
vans.  NHTSA  is  developing  both 
advanced  human  surrogates  (dummies) 
and  advanced  compliance  tools 
(barriers)  to  better  simulate  different 
crash  modes.  Demonstration  vehicles 
will  also  be  developed  as  part  of  the 
project  to  identify,  test,  and  evaluate  the 
technical  and  economic  feasibility  of 
various  proposals. 

2.  Crash  Avoidance.  Brakes.  The 
braking  system  is  probably  the  most 
critical  of  all  safety  systems  found  in  a 
car.  Because  of  the  high  safety  payoff  of 
reliable  and  effective  braking  systems, 
NHTSA  continually  seeks  to  advance 
technological  applications.  Automatic 
warning  and  actuation  systems  (radar 
braking)  appear  to  hold  promise  in 
preventing  accidents.  NHTSA’s  research 
will  focus  first  on  determining  the  cost- 
effectiveness  of  the  system  and,  as  a 
next  step,  on  developing  performance 
specifications  and  compliance  test 
procedures.  Another  research  focus  is 
on  long-life  brakes,  particularly  to 
develop  accurate  and  repeatable  test 
procedures  for  brake  lining  wear 
performance. 

Tires.  NHTSA  currently  has  no 
traction  performance  standard,  although 
new  tires  are  graded  for  traction  along 
with  treadwear  and  temperature 
resistance.  Since  traction  and  treadwear 
are  to  a  large  extent  inversely  related, 
consumer  interest  in  high  treadwear 
could  possibly  result  in  degradation  of 
traction  performance.  NHTSA  is 
monitoring  traction  performance  to  keep 
apprised  of  any  possible  degradation  of 
traction  levels  and  to  determine  if  a 
standard  is  needed  to  prevent  such 
degradation.  Other  tire  research  focuses 
on  radial  tire  performance  since  FMVSS 
109  (New  Pneumatic  Tires)  as  currently 
written  does  not  address  certain 
problems  uniquely  associated  with 
radial  tires,  such  as  tread  separation. 

The  research  will  focus  on  defining 
performance  specifications  for  radial 
tire  safety. 

Controls  and  Displays.  NHTSA  will 
assess  the  safety  effects  of  standardized 
control  and  display  locations  on  the 
instrument  panel  that  will  enable  drivers 
to  quickly  locate  and  operate  critical 
displays  and  controls  used  when  the 
vehicle  is  being  .driven.  Also,  the  use  of 
multifunctional  stalk  controls  mounted 
on  the  steering  columm  will 
beresearched,  by  using  human  factors 
engineering  to  determine  how  many 
controls  and  modes  of  operation  can  be 
safely  used. 

Lighting.  Because  adequate  lighting  of 
the  roadway  is  so  important  to  safe 
nighttime  driving,  improvements  in 
vehicle  headlamps  may  do  much  to 
reduce  accidents  at  night.  The  low 
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beam,  used  for  most  night  driving,  has 
been  studied  to  determine  likely 
performance  improvements  which 
would  help  increase  visibility  without 
adding  undue  glare.  The  high  beam 
photometries  have  just  recently 
undergone  performance  improvements 
through  an  upgrade  in  the  standard.  In 
studying  improvements  in  headlamp 
photometries,  it  is  our  intention  to 
develop  an  internationally  acceptable 
headlamp  beam  specification  to  promote 
international  harmonization  and  its 
consequent  economies  through 
standardization.  Headlamp  research  is 
also  being  performed  as  a  result  of 
petitions  requesting  more  headlamp 
configurations  for  styling  purposes,  and 
for  the  use  of  plastic  as  a  headlamp 
construction  material  for  fuel  economy 
weight  reduction. 

Handling  and  Stability.  Analyses  of 
accident  data  show  that  light  duty 
vehicles  pulling  trailers  are 
overrepresented  in  accidents.  The  most 
commonly  stated  causes  for  these 
accidents  are  wind  gusts  and  passing 
vehicles.  NHTSA  is  conducting  research 
on  the  aerodynamics  of  light  duty 
vehicle-trailer  combinations  to 
determine  the  nature  of  this  problem 
and  to  then  generate  solutions. 

Electromagnetic  Interference.  Past 
experience  with  vehicular  electronic 
systems  has  shown  that  they  may  be 
subject  to  malfunctions  as  a  result  of 
electromagnetic  interference.  To  assure 
that  systems  such  as  antilock  brakes,  air 
cushion  restraint  controls,  and 
drivetrain  controls  remain  reliable  and 
safe,  NHTSA  is  conducting  research  on 
their  electromagnetic  compatibility  with 
the  automotive  environment. 

B.  Motorcycles/Mopeds 

1.  Rider  Protection.  Accident  analyses 
have  shown  that  the  crash  bars 
currently  on  the  market  have 
significantly  variable  protection 
performance,  in  some  cases  causing 
rider  injuries.  Data  also  show  that  fuel 
spillage  in  motorcycle  accidents  occurs 
much  more  often  than  for  other  vehicles 
and  consequently  the  potential  for  fire  is 
greater.  Therefore,  NHTSA  will  research 
the  potential  for  improved  rider  leg 
protection  through  performance 
requirements  for  crash  bars,  and  the 
potential  of  fuel  system  integrity 
countermeasures  to  prevent  fires  in 
accidents. 

2.  Crash  Avoidance.  Brakes.  In-use 
motorcycle  braking  performance 
depends  greatly  on  the  skill  and 
experience  of  the  rider.  However,  skill 
and  experience  deficiencies  can  be 
compensated  for  in  part  by  the  use  of 
antilock  brake  systems,  because  these 
systems  prevent  wheel  lockup  and  avoid 


the  consequent  loss  of  stability  and 
steering  control.  Prototypes  of  these 
systems  will  be  tested  to  determine  their 
characteristics,  performance,  and  level 
of  overall  motorcycle  performance 
improvement.  NHTSA  is  also  performing 
research  to  improve  the  current 
motorcycle  brake  systems  standard 
compliance  test  procedure. 

Lighting.  The  motorcycle  headlamp 
has  offered  only  limited  visibility 
compared  to  automobile  headlamps. 
Recent  allowances  for  the  use  of  higher 
power  European  type  lamps  have  helped 
improve  the  situation  for  some  riders. 
However,  improved  lighting  is  not 
available  for  many  motorcycles  because 
of  the  vast  array  of  non-standardized 
headlamp  sizes.  Because  reliable  and 
adequate  roadway  illumination  is  so 
important  for  motorcycles,  NHTSA  is 
performing  research  on  improvements 
for  both  the  photometric  and  physical 
characteristics  of  motorcycle 
headlamps. 

Other.  Data  analyses  will  be 
performed  to  determine  whether  users  of 
large  displacement  motorcycles  have 
higher  rates  of  injury  than  users  of 
smaller  size  motorcycles. 

C.  Electric,  Hybrid  and  Restricted 
Performance  Vehicles 

These  types  of  vehicles  are  presently 
being  built  by  various  manufacturers 
and  tested  for  performance  by  the 
Department  of  Energy  (DOE).  These 
vehicles  may  be  the  beginning  of  a  new 
generation  of  transportation.  To  assure 
that  crashworthiness  and  crash 
avoidance  safety  features  are  being 
properly  considered,  NHTSA,  in 
cooperation  with  DOE,  will  be 
performing  safety  research  experiments 
on  these  vehicles. 

1.  Crashworthiness.  Vehicle  studies 
and  crash  tests  will  be  performed  to 
determine  safety  hazards  unique  to 
electric  vehicles,  such  as  electric  shock, 
fire  hazard,  retention  of  batteries,  and 
spillage  of  electrolyte,  in  an  effort  to 
prevent  the  introduction  of  any  new 
hazards  to  the  vehicular  environment. 

2.  Crash  Avoidance.  Evaluation  of 
existing  motor  vehicle  safety  standards 
will  be  performed  to  assure  that  they  are 
appropriate  when  applied  to  electric  and 
hybrid  vehicles,  and  a  review  will  be 
undertaken  to  determine  the  impact 
which  Restricted  Performance  Vehicles 
will  have  on  urban  highway  safety. 

D.  Heavy  Duty  Vehicles 

1.  Crash  Avoidance.  Brakes.  The  high 
speed  stopping  distance  and  no-wheel- 
lockup  requirement  provisions  of 
FMVSS 121,  Air  Brake  Systems  were 
invalidated  by  a  Federal  court.  The 
court  questioned  the  reliability  of  the 
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hardware  used  by  manufacturers  in 
complying  with  the  regulation.  The  court 
said  that  the  requirements  could  be 
reestablished,  but  the  safety  and 
reliability  of  the  components  used  for 
the  requirements  would  have  to  be 
verified.  Consequently,  NHTSA  is 
performing  a  field  testing  program  to 
gather  data  on  component  reliability 
and  the  stopping  and  stability 
performance  of  air  brake  systems. 

Longer  term  research  goals  on  heavy 
duty  vehicle  brake  systems  are  to 
provide  better  performance  capabilities 
and  improvements  to  lateral  stability  to 
reduce  stopping  distances,  improve 
reliability  and  reduce  loss  of  vehicle 
control.  Another  area  of  research 
addresses  the  level  of  added  braking 
capability  afforded  by  engine  and 
driveline  retarders,  especially  for 
vehicles  operating  in  mountainous 
regions,  where  vehicle  runaway 
accidents  are  so  disastrous.  The  use  of 
retarders  may  significantly  improve  the 
safety  in  these  situations.  In  addition, 
NHTSA  is  gathering  information  to  more 
fully  understand  problems  in  heavy  duty 
vehicle  handling,  as  related  not  only  to 
braking  but  also  to  alternate  vehicle 
conhgurations  and  loading  practices. 

Tires.  Heavy  duty  vehicle  tires  do  not 
now  have  traction  performance 
requirements.  To  improve  the  stopping 
and  handling  capability  of  heavy  duty 
vehicles,  tire  traction  is  being  examined 
to  determine  the  current  levels  of 
traction  available,  and  how  they  affect 
overall  vehicle  performance.  Efforts  will 
then  focus  on  developing  a  traction 
measuring  methodology,  and  on  the 
feasibility  of  setting  a  minimum  traction 
standard. 

Controls  and  Displays.  Existing 
controls  and  displays  in  heavy  vehicles 
will  be  evaluated  for  factors  of 
commonality,  convenience  and  safety.  A 
human  factors  study  will  then  be 
performed  to  recommend  standardized 
control  and  display  configurations. 

Splash  and  Spray.  Visibility  reduction 
from  the  splash  and  spray  of  heavy  duty 
vehicles  operating  on  wet  roads  has 
been  cited  as  the  cause  of  many 
accidents.  NHTSA  is  reviewing  the 
performance  characteristics  of  various 
splash  and  spray  reduction  devices,  as 
well  as  researching  their  cost- 
effectiveness. 

Defrosters  and  Wipers.  While  heavy 
duty  vehicles  are  required  to  have 
windshield  wipers  and  defrosters,  there 
is  no  performance  standard  for  them. 
Because  adequate  visibility  is  so 
important  to  safe  driving,  windows  must 
remain  clean  and  clear,  this  is  especially 
important  for  heavy  duty  vehicle 
operators  relying  on  mirrors  visible  only 
through  side  windows.  NHTSA  will 
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study  the  need  for  and  feasibility  of 
minimum  performance  standards  for 
assuring  that  adequate  visibility  is 
maintained  by  the  required  defrosters 
and  wipers. 

Truck  Ride  Quality.  Poor  truck  ride 
quality  is  cited  by  heavy  duty  vehicle 
operators  as  a  significant  cause  of  driver 
fatigue  which  can  have  dire  safety 
consequences,  and  also  bring  about 
health  problems.  In  view  of  the  authority 
of  the  Occupational  Health  and  Safety 
Administration  to  deal  with  health 
problems,  NHTSA  is  concentrating 
mainly  on  the  safety  rather  than  the 
health  aspects  of  poor  ride  quality  in  its 
research  efforts.  Research  will 
determine  the  extent  of  the  safety 
problem  and  potential  solutions. 

Multi-Piece  Wheels.  Multi-piece 
wheel  rim  assemblies,  which  are  found 
on  the  majority  of  domestically 
produced  heavy  trucks  and  buses,  are 
subject  to  failure  through  explosive 
disassembly,  resulting  in  a  serious 
safety  hazard.  The  problem  causing  the 
failure  is  usually  improper  assembly  of 
the  unit.  NHTSA  is  exploring  means  of 
mitigating  the  problem  through  options 
such  as  positive  locking  indicators 
assuring  proper  assembly,  or  the 
manufacture  of  single  piece  rims. 

2.  Crashworthiness.  Truck  and  Bus 
Crash  worthiness /Aggressi veness. 
Presently  there  are  no  standards 
governing  the  crashworthiness  of  heavy 
trucks,  although  heavy  truck  occupant 
fatalities  represent  a  disproportionately 
large  share  of  fatalities  in  the 
commercial  driver  occupation.  NHTSA 
is  studying  the  crashworthiness  and 
aggressiveness  characteristics  of  heavy 
duty  vehicles  to  determine  those  crash 
scenarios  that  could  be  effectively 
addressed  by  applying  occupant 
protection  techniques,  such  as  padding, 
improved  restraint  systems,  improved 
door  latching  and  retention,  and 
windshield  retention.  The  research  is 
designed  to  determine  those  techniques 
which  would  yield  a  significant 
improvement  with  minimal  cost  impact. 

Fuel  System  Integrity.  Accident  data 
show  an  increasing  trend  of  fires  in 
heavy  duty  vehicle  accidents. 
Information  from  the  Bureau  of  Motor 
Carrier  Safety  (BMCS)  and  other 
sources  will  be  reviewed  to  determine 
the  nature  of  this  increased  hazard  and 
whether  there  is  need  for  upgrading  the 
existing  fuel  system  integrity 
requirements  now  administered  by 
BMCS. 

Seat  Belt  Comfort  and  Convenience. 
As  occurs  in  passenger  cars  and  light 
trucks,  users  of  heavy  duty  vehicle  seat 
belts  and  restraints  complain  that  the 
devices  are  uncomfortable  and 
inconvenient  to  use.  For  example,  seat 


belts  in  the  truck  environment  tend  to 
get  very  dirty;  the  operator,  in  turn, 
stops  using  the  restraint  because  it  soils 
his  or  her  clothes.  NHTSA  plans  to 
study  the  comfort  and  convenience 
aspects  of  heavy  duty  vehicle  restraints 
in  an  effort  to  find  ways  to  improve 
them  and,  in  turn,  bring  about  greater 
restraint  usage. 

[FR  Doc.  81-1675  Filed  1-13-81;  4:09  pm] 
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49  CFR  Part  531 

[Docket  No.  LVM  77-01;  Notice  5] 

Passenger  Automobile'  Average  Fuel 
Economy  Standards;  Proposed 
Decision  To  Grant  Exemption 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Proposed  decision  to  grant 
exemption  from  average  fuel  economy 
standards  and  to  establish  alternative 
standards. 

SUMMARY:  This  notice  is  being  issued  in 
response  to  a  petition  by  Avanti  Motors 
Corporation  (Avanti]  requesting  that  it 
be  exempted  from  the  generally 
applicable  average  fuel  economy 
standards  of  19.0  miles  per  gallon  (mpg) 
and  20.0  mpg  for  1979  and  1980  model 
year  passenger  automobiles, 
respectively,  and  that  lower  alternative 
standards  be  established  for  it.  This 
notice  proposes  that  the  requested 
exemptions  be  granted  and  that 
alternative  standards  of  14.5  mpg  and 
15.8  mpg  be  established  for  those  model 
years. 

DATE:  Comment  closing  date:  March  5, 
1981. 

ADDRESS:  Comments  on  this  notice  must 
refer  to  Docket  No.  LVM  77-01  and 
should  be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  Room  5108,  400  Seventh 
Street,  SW,  Washington,  D.C.  20590.  The 
Docket  Section  is  open  to  the  public 
daily  Monday  through  Friday  from  8:00 
a.m.  to  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  A.  Mercure,  Office  of  Automotive 
Fuel  Economy  Standards,  National 
Highway  Traffic  Safety  Administration, 
Washington,  D.C.  20590  (202-755-9384). 
SUPPLEMENTARY  INFORMATION:  Section 
502(c]  of  the  Motor  Vehicle  Information 
and  Cost  Savings  Act,  as  amended  (the 
Act],  provides  that  a  low  volume 
manufacturer  of  passenger  automobiles 
may  be  exempted  from  the  generally 
applicable  average  fuel  economy 
standards  for  passenger  automobiles  if 
those  standards  are  more  stringent  than 
the  maximum  feasible  average  fuel 


economy  for  that  manufacturer  and  if 
the  National  Highway  Traffic  Safety 
Administration  (NHTSA]  establishes  an 
alternative  standard  for  the 
manufacturer  at  its  maximum  feasible 
level.  Under  the  Act,  a  low  volume 
manufacturer  is  one  which  manufactures 
fewer  than  10,000  passenger 
automobiles  worldwide  in  the  model 
year  for  which  the  exemption  is  sought 
(the  affected  model  year]  and  which 
manufactured  fewer  than  10,000 
passenger  automobiles  worldwide  in  the 
second  model  year  before  the  affected 
model  year.  In  determining  maximum 
feasible  average  fuel  economy,  the 
agency  is  required  by  section  502(e]  to 
consider: 

(1]  Technological  feasibility; 

(2]  Economic  practicability; 

(3]  The  effect  of  other  Federal  motor 
vehicle  standards  on  fuel  economy;  and 

(4]  The  need  of  the  Nation  to  conserve 
energy. 

Requested  alternative  standards.  In 
its  petition,  Avanti  requested  that  its 
alternative  standard  for  the  1979  model 
year  be  set  at  16.1  mpg  and  that  its  1980 
standard  be  set  at  17.1  mpg.  Avanti 
provided  later  information  showing  that 
it  would  actually  achieve  a  fuel 
economy  of  14.5  mpg  in  the  1979  model 
year,  but  that  its  1980  average  fuel 
economy  would  rise  to  15.8  mpg.  The 
company  asked  that  this  information  be 
considered  by  NHTSA  in  establishing  its 
alternative  standards.  In  evaluating 
these  requests  and  in  setting  today’s 
proposed  alternative  standards,  NHTSA 
has  employed  the  methodology 
described  below. 

Methodology  used  in  setting 
alternative  standards.  The  methodology 
used  in  this  exemption  differs  in  some 
respects  from  that  typically  used  in  the 
promulgation  of  generally  applicable 
average  fuel  economy  standards. 
Generally,  the  agency  begins 
formulating  those  standards  several 
years  in  advance  of  the  model  years  in 
which  they  will  apply.  When 
establishing  standards  in  advance  of  the 
affected  model  years,  the  agency  must 
frrst  select  a  baseline  model  year  for 
which  Environmental  Protection  Agency 
(EPA]  fuel  economy  data  exists.  Then 
NHTSA  projects  the  fuel  economy 
improvements  which  could  be  obtained 
by  making  changes  to  the  baseline 
vehicles.  In  accord  with  the  statutory 
criteria  discussed  earlier,  the  fuel 
economy  improvements  are  figured  only 
if  analysis  shows  such  improvements  to 
be  both  technologically  feasible  and 
economically  practicable.  Once 
completed,  these  projections  are 
published  in  a  notice  of  proposed 
rulemaking  for  public  comment.  For  at 
least  some  of  the  proposed  fuel  economy 
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improvements,  the  automobile 
manufacturers  submit  test  data  that 
permit  the  agency  to  reHne  its 
projections.  A  flnal  rule  reflecting  the 
reHned  projections  is  then  published. 

In  this  proceeding,  the  agency  is  not 
promulgating  standards  in  advance  of 
the  model  year  to  which  they  will  apply. 
The  vehicles  subject  to  the  standards 
already  exist  and,  in  most  cases,  their 
fuel  economy  levels  have  been 
measured  using  the  EPA  procedures. 
Thus,  the  agency  has  a  more  reliable 
method  for  determining  the  fuel 
economy  levels  that  can  be  achieved  by 
these  vehicles  when  equipped  with  a 
particular  mix  of  technologies  and  does 
not  have  to  rely  on  projections  of  the 
fuel  economy  benefits  contributed  by 
each  component  system.  However,  the 
projection  method  must  still  be  used 
with  respect  to  the  technologies  which 
the  manufacturer  might  have 
incorporated  in  its  vehicles  but  did  not. 

The  following  discussion  is,  therefore, 
divided  into  two  parts.  First,  there  is  a 
description  of  the  specifications  of  the 
the  Avanti  vehicles  for  the  1979  and 
1980  model  years  and  their  respective 
fuel  economy  measurements.  Second, 
there  is  a  tentative  determination  of 
whether  Avanti  could  have  further 
increased  the  fuel  efficiency  of  its  1979 
and  1980  model  year  automobiles  by 
using  the  methods  for  improving  fuel 
economy  which  this  agency  examined  in 
establishing  average  fuel  economy 
standards  for  1981-84  passenger 
automobiles  (43  FR 11995,  June  30, 1977). 
These  methods  include  weight 
reduction,  engine  improvements, 
accessory  improvements  (engine  and 
vehicle),  transmission  and  driveline 
improvements,  and  reductions  in 
aerodynamic  drag  and  rolling  resistance. 

In  reaching  its  tentative  determination 
of  what  would  be  technologically 
feasible  for  Avanti  in  the  1979  and  1980 
model  years,  the  agency  has  considered: 
Avanti’s  engineering  capabilities,  the 
technology  available  to  it,  and  the 
leadtime  available  to  Avanti  for  making 
changes  to  its  1979  and  1980  model  year 
automobiles.  In  making  a  tentative 
determination  of  what  would  have  been 
economically  practicable  for  Avanti,  the 
agency  considered  the  company’s  size, 
the  resources  available  to  it  for  product 
development,  and  the  market  for  its 
vehicles. 

1979  and  1980  Avanti  automobiles: 
technical  characteristics  and  fuel 
economy  ratings.  According  to 
information  submitted  by  Avanti  and 
confirmed  by  EPA,  all  Avantis  are 
represented  in  a  single  vehicle 
configuration.  This  means  that  Avanti 
need  test  only  one  vehicle  for  fuel 
economy  and  that  the  fuel  economy 


level  measured  for  that  vehicle  will  be 
Avanti’s  corporate  average  fue  economy 
for  that  model  year.  Avanti  automobiles 
use  the  body  designed  by  Raymond 
Loewy  for  the  Studebaker  Avanti.  The 
350  cubic  inch  displacement  (CID)  V-8 
engine  and  the  drivetrain  used  in  these 
automobiles  are  purchased  from 
General  Motors.  Since  Avanti  considers 
its  vehicle’s  image  to  be  that  of  a 
“family  sports  car’’,  it  uses  the  same 
engine  and  drivetrain  used  in  the 
Corvette.  The  axle  ratio  is  3.07:1.  Since 
Avanti  produces  only  one  vehicle 
configuration,  that  configimation  must  be 
certified  to  comply  with  the  more 
stringent  California  emissions  standards 
as  well  as  the  49-state  emission 
standards.  The  emissions  control  system 
on  all  1979  and  1980  Avanti  automobiles 
consists  of  a  four  barrel  carburetor  with 
a  single  oxidation  catalyst. 

The  average  fuel  economy  for  1979 
Avanti  automobiles  was  14.5  mpg,  as 
measured  by  the  EPA.  The  1980  average 
for  Avanti  rose  to  15.8  mpg.  This  fuel 
economy  gain  resulted  from  engine 
calibration  changes  made  by  General 
Motors. 

Weight  of  Avanti  vehicles  in  the 
affected  model  years.  The  loaded 
vehicle  weight  of  1979  and  1980  Avanti 
automobiles  is  4045  pounds,  which 
places  the  vehicle  in  the  4000  pound  test 
weight  class.  For  the  results  of  any 
weight  reduction  by  Avanti  to  show  up 
on  EPA  fuel  economy  tests,  the  vehicles 
would  have  to  move  into  a  lower  test 
weight  class.  For  the  1979  Avanti 
automobiles,  this  would  have  meant 
reducing  the  vehicle  weight  by  295 
pounds,  so  the  vehicle  could  be  tested  in 
the  3500  pound  weight  class. 

For  model  year  1980,  EPA  changed  the 
fuel  economy  test  procedures  by 
increasing  the  number  of  test  weight 
classes.  Thus,  in  addition  to  the  pre¬ 
existing  3500  poimd  class  and  the  4000 
pound  class,  there  is  a  new  3750  pound 
weight  class.  For  the  1980  Avantis  to  be 
tested  in  the  3750  pound  class,  they 
would  have  to  shed  108  pounds. 

Weight  reduction.  In  determining 
whether  Avanti  could  have  made  the 
weight  reductions  needed  to  have  the 
vehicles  produced  in  1979  and  1980 
tested  in  a  lower  inertia  weight  class, 
the  agency  has  considered  two 
options — downsizing  and  material 
substitution.  The  goal  of  downsizing  is 
to  reduce  the  exterior  dimensions  of  the 
automobile  without  reducing 
significantly  the  interior  passenger  and 
luggage  volume  of  the  automobile. 
Avanti  is  severely  limited  in  its  ability 
to  make  design  changes  that  would 
modify  the  vehicle’s  general  shape  and 
appearance,  because  the  demand  for  its 
automobiles  is,  in  large  part,  based  on 


the  fact  that  it  is  a  reproduction  of  a 
now-classic  sports  car.  Any  changes  in 
this  appearance  could  significantly 
decrease  the  market  for  the  automobiles. 
Accordingly,  the  agency  has  tentatively 
concluded  achieving  weight  reduction 
by  making  design  changes  is  not 
practicable  for  Avanti  in  either  the  1979 
or  1980  model  years. 

“Materials  substitution’’,  the  other 
weight  reduction  option  indicated 
above,  refers  to  the  substitution  of 
lighter  materials,  such  as  aluminum, 
plastics,  and  high  strength  low  alloy 
steels  for  currently  used  materials. 

Avanti  currently  uses  a  fiberglass  body, 
which  is  a  very  light  weight  material. 
Further,  the  4-seat  Avanti  has  the  same 
equivalent  test  weight  as  the  2-seat 
Chevrolet  Corvette.  Avanti  purchases 
the  Corvette  engine  and  a  transmission 
from  General  Motors,  so  the  weight  of 
these  components  is  outside  the  control 
of  Avanti.  After  a  consideration  of  these 
factors,  the  agency  has  tentatively 
concluded  that  it  would  not  have  been 
technologically  feasible  and 
economically  practicable  for  Avanti  to 
have  reduced  the  weight  of  its  1979  and 
1980  automobiles. 

Aerodynamic  improvements.  For  all 
model  years  after  1978,  the  EPA  has 
established  fuel  economy  test 
procedures  that  take  into  account  the 
aerodynamics  of  the  test  vehicle.  Under 
these  procedures,  each  test  vehicle  is 
assigned  a  dynamometer  road  load 
setting  which  reflects  the  vehicle’s 
aerodynamic  drag  and  its  test  weight. 
This  value  is  usually  assigned  by  use  of 
an  EPA  formula  which  results  in  what  is 
commonly  referred  to  as  the  “book 
value".  When  calculated  in  this  maimer, 
the  road  lad  increases  to  the  extent  that 
the  vehicle’s  frontal  area  is  greater  than 
average  and  to  the  extent  that  the 
combined  area  of  all- equipment 
protruding  from  the  front  view  of  the 
vehicle  exceeds  established  reference 
values.  Test  vehicles  are  also  penalized 
with  a  higher  road  load  setting  if  they  do 
not  use  radial  tires. 

The  EPA  also  permits  a  manufacturer, 
at  its  option,  to  use  an  alternative 
procedure  to  calculate  the  road  load 
setting  for  the  test  vehicle.  The 
alternative  procedure,  commonly 
referred  to  as  “coastdown",  measures 
the  aerodynamic  drag  of  the  entire 
vehicle.  This  alternative  procedure 
generally  yields  a  lower  road  load 
setting  than  the  book  value  for  vehicles 
with  lower  than  average  frontal  area  for 
the  particular  test  weight  class. 

The  Avanti’s  design  gives  it  a  very 
low  drag  coefficient,  and  the  company 
took  advantage  of  this  fact  by  using  the 
coastdown  procedure  in  both  the  1979 
and  1980  model  years.  In  both  model 
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years,  all  Avanti  automobiles  have 
radial  tires  as  standard  equipment,  so 
no  penalty  was  added  to  the  road  load 
settings.  Hence,  the  only  way  in  which 
Avanti  could  have  improved  its  fuel 
economy  would  have  been  through 
design  changes  to  the  automobiles  to 
improve  their  aerodynamic  drag. 

As  explained  above  in  the  section 
titled  Weight  reduction,  one 
consequence  of  Avanti  building  copies 
of  the  famous  Studebaker  sports  car 
designed  by  Raymond  Loewy  is  that  the 
company’s  ability  to  make  design 
changes  which  would  modify  the 
vehicles’  general  shape  and  appearance 
is  quite  limited.  Since  the  frontal  area  of 
the  car  is  already  well  below  average 
for  its  test  weight  class,  any  changes  to 
improve  the  aerodynamic  drag  would 
almost  certainly  have  to  modify  its 
shape  and  appearance.  Accordingly, 
NHTSA  tentatively  concludes  that  it 
would  not  have  been  economically 
practicable  and  technologically  feasible 
for  Avanti  to  have  improved  its  average 
fuel  economy  in  the  1979  and  1980  model 
years  by  means  of  aerodynamic 
improvements. 

Engine  improvements.  NHTSA  has 
also  considered  whether  Avanti  could 
have  further  improved  its  fuel  economy 
in  the  1979  and  1980  model  years  by 
using  an  alternative  emissions  control 
system  or  a  smaller  engine.  Avanti 
purchases  its  engines  from  General 
Motors,  and  does  not  have  the 
engineering  or  production  capabilities  to 
design  and  build  its  own  engine. 
Therefore,  its  choice  of  engine  is  limited 
by  the  types  that  are  available  from 
other  manufacturers.  Avanti  has  used 
the  same  engine  as  the  Corvette  since 
the  mid-60’8,  and  currently  uses  the  350 
CID  V-8  engine  used  in  the  Corvette. 

Avanti  could  use  the  smaller  General 
Motor  305  CID  V-8  engine,  but  there  are 
two  reasons  it  did  not  do  so.  First, 

Avanti  believes  that  its  automobiles 
must  be  high  performance  automobiles 
in  order  to  maintain  their  current  sales 
levels,  and  it  is  therefore  reluctant  to  use 
a  smaller  engine  than  the  Corvette. 

Since  Avantis  have  the  same  curb 
weight  as  a  Corvette,  the  use  of  a  small 
engine  would  almost  certainly  give 
Avantis  lower  performance  than  the 
Corvette,  and  possibly  reduce  the 
demand  for  its  vehicles. 

Second,  Avanti’s  automobiles  are 
tested  for  compliance  with  the  emissions 
standards  by  General  Motors  along  with 
the  Corvette.  If  Avanti  uses  a  different 
engine  than  the  Corvette  engine,  this 
testing  would  not  be  possible,  and 
Avanti  would  have  to  conduct  the  tests 
itself.  Since  EPA  certification  is 
estimated  by  NHTSA  to  cost  between 
$60,000  and  $85,000,  Avanti  is  loath  to 


take  the  step  (Avanti’s  net  profit  in  1979 
was  between  $90  and  $100,000].. In 
consideration  of  these  factors,  NHTSA 
has  tentatively  determined  that  it  would 
not  have  been  economically  practicable 
for  Avanti  to  have  used  a  smaller  engine 
on  its  1979  and  1980  automobiles. 

With  respect  to  the  emissions  control 
system,  as  noted  earlier,  Avanti  used  the 
same  system  on  its  1979  and  1980 
automobiles.  This  system  was  a  single 
oxidation  catalyst.  As  was  also  noted 
earlier,  Avanti  produces  only  one 
vehicle  configuration,  which  must  pass 
both  the  Federal  and  the  California 
emission  standards.  Avanti  formerly 
followed  the  practice  of  larger 
manufacturers  of  producing  a  separate 
configuration  of  automobiles  for  each 
set  of  emission  standards.  The  problem 
with  this  was  that  the  company  had  its 
marketing  flexibility  tightly 
constrained — Avanti  could  not  sell  its 
49-state  certified  vehicles  in  California 
when  California  has  a  larger-than- 
expected  demand  for  the  vehicles,  nor 
could  it  shift  its  California  cars  for  sale 
outside  that  state  if  California’s  demand 
was  less  than  expected.  To  avoid  these 
situations,  Avanti  began  producing  only 
one  type  of  vehicle  (one  which  had  been 
certified  for  compliance  with  both 
California  and  the  49-state  emission 
standards)  in  the  1979  model  year. 

In  the  1979  model  year,  the  California 
emissions  standards  were  low  enough  to 
permit  manufacturers  to  comply  with 
them  by  using  the  same  emission  control 
technology  used  on  49-state  vehicles  and 
adjusting  the  timing  of  the  engines. 

In  the  1980  model  year,  the  California 
emission  standards  became  so  much 
more  stringent  than  the  49-state 
standards  that  most  manufacturers  used 
different  emission  control  technology  on 
their  California  vehicles  (the  3-way 
catalyst  is  used  on  almost  all  1980 
California  models]  than  is  used  on  most 
49-state  models,  which  still  employ  the 
oxidation  catalyst.  For  the  1981  model 
year,  both  49-state  and  California 
emission  standards  will  require  use  of  a 
3-way  catalyst.  Thus,  in  1980,  Avanti 
was  faced  with  the  unique  dilemma  of 
choosing  whether  to  equip  their 
automobiles  with  the  emission  control 
equipment  generally  used  in  California 
or  the  equipment  generally  used  in  the 
49  states. 

It  chose  to  use  its  49  state  emission 
control  system  on  all  its  vehicles,  and 
retarded  the  timing  to  comply  with  the 
California  emission  standards. 

However,  this  adjustment  caused 
Avanti’s  1980  automobiles  to  have  a 
lower  average  fuel  economy  than  they 
would  have  had  if  equipped  with  a  3- 
way  catalyst.  Using  a  3- way  catalyst 


would  have  allowed  Avanti  to  have 
used  a  more  optimal  timing. 

Avanti’s  decision  not  to  use  the  3-way 
catalyst  on  all  their  cars  was  made  for 
financial  reasons.  It  would  have  cost 
Avanti  between  $250  and  $300  for  each 
3-way  catalyst  (depending  on  the  size  of 
the  catalyst  needed],  for  a  total  cost  of 
about  $55,000  to  the  company.  Avanti 
projects  that  it  will  sell  200  1980 
vehicles.  Considering  that  Avanti’s  net 
annual  profit  is  about  $100,000,  it  chose 
to  use  a  less  efficient  means  of 
controlling  emissions,  instead  of 
spending  half  of  its  net  profits.  This 
choice  does  not  appear  unreasonable. 
Accordingly,  the  agency  tentatively 
concludes  that  it  would  not  have  been 
economically  practicable  for  Avanti  to 
have  used  an  alternative  emissions 
control  system. 

Transmission  improvements.  In  the 
final  rule  establishing  generally 
applicable  fuel  economy  standards  for 
1981-1984  model  year  passenger  cars, 
NHTSA  noted  that  automatic 
transmission  improvements  such  as 
lock-up  clutch  in  the  torque  converter 
can  result  in  a  fuel  economy 
improvement  of  as  much  as  10  percent. 
Since  all  Avanti  automobiles  in  the  1979 
and  1980  model  years  came  with 
automatic  transmissions,  this  section 
will  examine  if  it  was  feasible  and 
practicable  to  have  made  such 
transmission  improvements  on  its  1979 
and  1980  cars. 

As  noted  above,  Avanti  purchases  its 
transmissions  from  General  Motors. 
General  Motors  produces  a  3-speed 
automatic  transmission  with  a  lock-up 
clutch.  However,  General  Motors  has 
stated  that  this  transmission  was  not 
available  to  outside  companies  in  either 
the  1979  and  1980  model  years.  Ford 
Motor  Company  also  produces  a  4-speed 
transmission,  but  also  indicated  that  this 
was  not  available  to  outside  companies 
during  the  affected  model  years.  In  light 
of  these  factors,  NHTSA  tentatively 
concludes  that  it  would  not  have  been 
technologically  feasible  for  Avanti  to 
have  made  transmission  improvements 
on  its  1979  and  1980  automobiles. 

Improved  lubricants.  In  the  final  rule 
setting  forth  the  1980  and  1981  average 
fuel  economy  standards  for  light  truck 
(43  FR 11995,  March  23, 1978],  this 
agency  projected  that  the  use  of 
synthetic,  lower  viscosity,  or  friction 
modified  lubricants  in  the  crankcase 
and  axle  of  an  automobile  would  result 
in  at  least  a  three  percent  fuel  economy 
benefit  (two  percent  from  the  crankcase 
lubricants  and  one  percent  from  axle 
lubricants].  However,  the  use  of 
crankcase  lubricants  has  not  yet  been 
approved  by  the  EPA  for  use  in  fuel 
economy  testing.  Accordingly,  the 
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agency  indicated  in  that  rule  that  it 
would  not  project  the  use  of  these 
lubricants  before  the  1981  model  year. 

Although  use  of  modified  axle 
lubricants  in  fuel  economy  testing  does 
not  require  EPA  approval,  the  notice 
treated  those  lubricants  in  the  same 
manner  as  crankcase  lubricants,  i.e., 
assumed  that  these  lubricants  would  not 
be  used  before  the  1981  model  year.  This 
was  due  to  questons  regarding  the 
performnace  of  modified  axle  lubricants 
in  durability  testing  and  the  availability 
of  such  lubricants  to  the  manufacturers 
generally  before  the  1981  model  year.  In 
light  of  these  facts,  any  fuel  economy 
benefits  which  Avanti  could  have 
obtained  by  using  these  modified 
crankcase  and  axle  lubricants  has  not 
been  considered  feasible  in  today’s 
proposed  alternative  fuel  economy 
standards  for  the  1979  and  1980  model 
years. 

Reduction  of  rear  axle  ratio.  In  setting 
fuel  economy  standards  for  1980-81  light 
trucks  and  1981-84  passenger  cars, 
NHTSA  stated  that  the  reduction  of  the 
ratio  of  engine  speed  to  vehicle  speed 
(N/V)  would  generally  result  in  fuel 
economy  improvements.  The  agency 
also  noted  that,  when  it  is  possible  to 
make  this  reduction  by  such  means  as 
reducing  the  axle  ratio,  it  can  be 
implemented  very  economically. 

Avanti  automobiles  produced  during 
the  1979  and  1980  model  years  both  use 
a  rear  axle  ratio  of  3.07:1.  This  ratio  is 
comparable  to  or  less  than  the  ratio  for 
other  sports  cars.  For  instance,  the 
Corvette  uses  3.07:1,  the  Datsun  280  ZX 
uses  3.545  and  3.9,  and  the  Aston  Martin 
uses  3.07  and  3.54.  In  this  agency’s 
technical  judgment,  it  would  not  have 
been  feasible  for  Avanti  to  lower  its 
axle  ratio  while  maintaining  a  sports  car 
image,  and  maintaining  that  image  is 
deemed  a  significant  factor  for  Avanti’s 
sales  levels.  Because  of  this,  NHTSA 
proposes  to  conclude  that  it  would  not 
have  been  economically  practicable  for 
Avanti  to  have  further  increased  the  fuel 
economy  of  its  1979  and  1980  models  by 
reducing  the  rear  axle  ratio. 

Mix  shifts.  The  term  “mix  shifts”,  as 
used  in  prior  NHTSA  fuel  economy 
rulemaking  refers  to  shifting  the 
percentage  of  vehicles  sold  by  a 
manufacturer  from  those  models  with 
lower  fuel  economy  to  those  models 
with  higher  fuel  economy.  Since  Avanti 
markets  only  one  model,  it  is  obviously 
unable  to  increase  its  average  fuel 
economy  through  the  use  of  mix  shifts. 

Impact  of  other  Federal  standards. 
Avanti  has  not  claimed  any  negative 
fuel  economy  impacts  on  its  1979  or  1980 
average  fuel  economy  from  Federal 
safety,  damageability,  emissions,  or 
noise  standards,  other  than  the  1980 


California  emissions  standards 
discussed  above.  In  the  absence  of  a 
showing  to  the  contrary,  NHTSA  will 
continue  to  assume  that  any  fuel 
economy  loss  caused  by  compliance 
with  other  Federal  standards  will  be 
reflected  in  the  fuel  economy  test  results 
of  the  EPA,  and  will,  therefore,  be  taken 
into  account  by  the  NHTSA  in 
establishing  alternative  standards. 

The  need  of  the  Nation  to  conserve 
energy.  The  daily  extra  U.S.  petroleum 
demand  that  will  result  from  Avanti 
achieving  an  average  fuel  economy  of 
14.5  and  15.8  mpg  in  the  1979  and  1980 
model  years,  respectively,  rather  than 
the  generally  applicable  average  fuel 
economy  levels  of  19.0  and  20.0  mpg  in 
those  model  years  is  estimated  to  be  3.2 
barrels  per  day  over  the  life  of  the  1979 
Avantis  and  2.6  barrels  per  day  over  the 
life  of  the  1980  Avantis.  To  give  a 
perspective  on  these  numbers,  the  fuel 
consumed  by  passenger  cars  in  the 
United  States  is  about  5  million  barrels 
each  day.  For  all  purposes,  the  United 
States  currently  consumes  about  17 
million  barrels  of  petroleum  each  day. 

Proposed  alternative  standards. 

Based  on  its  tentative  conclusions  that  it 
would  not  have  been  technologically 
feasible  and  economically  practicable 
for  Avanti  to  improve  the  average  fuel 
economy  of  its  1979  and  1980 
automobiles  above  an  average  of  14.5 
mpg  and  15.8  mpg,  respectively,  that 
other  Federal  automoble  standards  did 
not  affect  achievable  fuel  economy 
beyond  the  extent  considered  in  this 
analysis,  and  that  the  national  effort  to 
conserve  energy  will  be  minimally 
affected  by  granting  the  requested 
exemptions  and  establishing  alternative 
standards,  NHTSA  tentatively 
concludes  that  the  maximum  feasible 
average  fuel  economy  for  Avanti  in  the 
1979  and  1980  model  years  if  14.5  mpg 
and  15.8  mpg,  respectively.  Therefore, 
the  agency  proposes  to  exempt  Avanti 
from  the  generally  applicable  standards 
of  19.0  and  20.0  mpg  and  to  establish 
alternative  standards  of  14.5  mpg  in  the 

1979  model  year  and  15.8  mpg  in  the 

1980  model  year. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  Part  531  be 
amended  by  revising  §  531.5(b)(1)  to 
read  as  follows: 

§  531.5  Fuel  economy  standards. 
***** 

(b)  The  following  manufacturers  shall 
comply  with  the  standards  indicated 
below  for  the  specified  model  years: 

(1)  Avanti  Motor  Corporation 


Average  Fuel  EcoiKMny  Standard 


Model  year 

per 

gallon 

1978 . 

.  16.1 

1979 

14.5 

1980 

15.8 

*  * 

*  *  * 

Interested  persons  are  invited  to 
submit  comments  on  this  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted.  All  comments  must  be 
limited  so  as  not  to  exceed  15  pages  in 
length.  Necessary  attachments  may  be 
appended  without  regard  to  the  15  page 
limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including  the 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 
Counsel,  NHTSA,  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  Any 
claim  of  confidentiality  must  be 
supported  by  a  statement  demonstrating 
that  the  information  falls  within  5  U.S.C. 
section  552(b)(4).  and  that  a  disclosure 
of  the  information  would  result  in 
significant  competitive  damage; 
specifying  the  period  during  which  the 
information  must  be  withheld  to  avoid 
that  damage;  and  showing  that  earlier 
disclosure  would  result  in  that  damage. 
In  addition,  the  commenter,  or.  in  the 
case  of  a  corporation,  a  responsible 
corporate  official  authorized  to  speak 
for  the  corporation,  must  certify  in 
writing  that  each  item  for  which 
confidential  treatment  is  requested  is,  in 
fact,  confidential  within  the  meaning  of 
section  552(b)(4)  and  that  diligent  search 
has  been  conducted  by  the  commenter 
or  its  employees  to  assure  that  none  of 
the  specified  items  has  previously  been 
disclosed  or  otherwise  become  available 
to  the  public. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  and  copying  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  comment 
closing  date  will  also  be  considered. 
However,  the  rulemaking  action  may 
proceed  at  any  time  after  that  date,  and 
comments  received  after  the  comment 
closing  date  and  too  late  for 
consideration  in  this  action  will  be 
treated  as  suggestions  for  future 
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rulemaking.  NHTSA  will  continue  to  file 
relevant  material  in  the  docket  as  it 
becomes  available  after  the  comment 
closing  date,  and  interested  persons  are 
advised  to  continue  to  check  the  docket 
for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed,  stamped  postcard.  When  the 
comments  are  received,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Note. — NHTSA  has  reviewed  the  impacts 
of  this  proposal  and  determined  that  they  are 
minimal  and  that  the  proposal  is  not  a 
signiHcant  regulation  within  the  meaning  of 
Executive  Order  12044.  This  proposal  would 
not  affect  the  product  or  level  of  expenditures 
by  the  manufacturer  subject  to  it. 
Consequently,  a  draft  regulatory  evaluation 
has  not  been  prepared. 

The  program  official  and  attorney 
principally  responsible  for  the 
development  of  this  proposed  regulation 
are  Robert  Mercure  and  Stephen 
Kratzke,  respectively. 

(Sec.  9.  Pub.  L.  89-670,  80  Stat.  981  (49  U.S.C. 
1657):  sec.  301,  Pub.  L.  94-163,  89  Stat.  901  (15 
U.S.C.  2002);  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8.) 

Issued  on  January  9, 1981. 

Michael  M.  Finkelstein, 

Associate  Administrator  for  Rulemaking. 

|FR  Doc.  81-1713  Filed  1-16-81:  8:45  am] 
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. 1249 
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. 3489 

4750  (See 
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. 3489 

4811 . 

. 1 
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. 1249 

4813 . 

. 3489 
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. 3801 
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4816 . 
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531 . 

. 2317 
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738 . 

. 2582 

1203 . 

. 2326 
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. 3903 
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. 1278 
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Ch.  XVIII . 

. 4681 

Ch.  XXXI . 
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. 2328 
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6 . . . 
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27 . 
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722 . 2970 

725 . 2971 

907 . 5,  2025,  3493 

910 . 5.  6,  2336,  4681 

916  . 1662 

917  . 1662 

982 . 2337 

1701 . 6,  2971 

1900  .  3817 

1945 .  2589 

2851  . 1257 

2852  . 3824 

2855  . 7 

2856  . 7 

2858  . 1257 

2859  . 7 

2870 . 7 

Proposed  Rules: 

210  . 3903-3905 

220 . 3905 

271  . r. 4642 

272  .  4642 

273  .  4642 

274  .  4642 

278  .  4642 

411 . 3536 

420  . 3536 

421  . 3221 

422  . 3538 

423  .  3539 

425  . 3222 

426  . 3223 

427  . 3224 

428  .  3540 

431  . 3226 

432  . 3229 

433  . 3232 

434  . 3233 

435  . 3234 

436  . 3235 

437  . 3236 

438  .  3540 

907  .  4936 

908  . 4936 

979 . 2084 

982 . 2622 

987 . 1742 

991 . 3541 

1040 . 1279 

1421 . ; 2630 

1701 . 3027,  3906-3908 

1901  . 2900 

1940 .  2900 

8CFR 

211  . 2590,4856 

214 . 4856 
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. 2971 
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. 1742 

30 . 

. 3908 

31 . 

. 3908 

32 . 

. 3908 

50 . 

. 3541 

205 . 

. 71 

212 . 

. 1287 

456 . 

. 2522 

458 . 

. 4482 

800 . . 

. 5514 
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205 . 

. 2972 

208 . 

. 2026 

211 . 

. 2027 

225 . 

. 2026 

226 . 

. 1662 

265 . 
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341 . 

. 2974 
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. 1132 

523 . 

. 2029 

Proposed  Rules: 
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. 3237 

545 . 

. 3909 

701 . 

. 920,  922 

741 . 

. 922 

13  CFR 

101 . 
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121 . 

. 2591 

305 . 

. 859 

309 . 

....; . 859 

Proposed  Rules: 

113 . 

. 931 

122 . 

. 4937 

14  CFR 

1 . 

. 2280 

21 . 
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39 . 14-17,  861-867,  2030, 
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4862-4866 
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75 . 402,  868,  2596,  2967 

91 . 19,  2280 

93 . 3499 

97 . 2033 


107  . 3782 

108  . 3782 

121 . 2280,  3782,  5500 

129 . 3782 

135 . 3782,  5500 

159 . 3499 

203 . 1664 

Proposed  Rules: 

Ch.  1 . 4944 

21 . 931,  3775 

36 . 931 

39 . 3543 

45 . * . 3775 

67 . 75 

71 . 932,  2085,  2088,  2630, 

3544, 4945-4948 

91 . 76 

93 . 932,  933 

121 . 76,  5484,  5506 

125 . 76 

135 . 76,  5484,  5506 

145 . 5484 

147. . 5484 

221 . 934 

296  . 934 

297  . 934 

15CFR 

Subtitle  A . 2339 

19 . 1574 

368 . 868 

370  . 868 

371  . 20,  1665 

372  . 868 

373  . 868,  1665 

374  . 20 

376 . 1665 

378  . 1665 

379  . 868 

385 . 868,  1258,  1665 

399 . 1258,  1665 

16CFR 

13 . 2034,  2035 

305 . 2974,  3829 

1512'. . 3203 

Proposed  Rules; 

13 . 2355-2361,  3544 

423 . 935 

450 . 3547 

1307 . 3034 

1307. . 3034 

1307 . 3034 

17CFR 

1 . 21 

231 . 3500 

240  . 1665 

241  . 3204 

249  . 2339 

249b . 1665 

250  . 2035 

261 . 3500 

Proposed  Rules: 

7 . 3027 

210 . 1288 

229  . 78 

230  . 78,  2631,  2637 

231  . 78 

239  . 78,  2637 

240  . 78,  1288 

241  . 78 

249 . 78 
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271 . 2975 

282 . 1666,  2036,  3830,  4867 

290 .  2596 

Proposed  Rules: 

4 . 1291 

35 . 3909 

141 . 1743 

260 . 1744 

271 . 941 

375 . 1291 

430 . .^23 

19CFR 

4 . 4868 

152 . 2597 

353 . 1667 

355 . 3500 

20  CFR 

404 . 4869 

416 . 4869 

615 . 2976 
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656  . 3830 
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404 .  2093,  3547,  4584 
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444 . 2979,  2987,  2994 

446 . 3835 
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453  . 2996,  3838 

510 . 1260,  3834 
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524 . 1261 
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601 . 2998 
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16 . 3029,  3030 

20 . 2364,  3029,  3030 

101 . 2364 

207 . 2456 

210 . 2456 

225  . 2456 

226  . 2456 

310 . 2365,  3030 

436 . 1298 

501 . 2456 

510 . 2456 

514 . 2456 

558 . 2456 

601 . 4634 

803 . 2364 

899 . 3029,  3030 

1020 . Ill 

1308 . 943 


22  CFR 
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140 . 3501 

450 . 5702 
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655  . 2038 
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1217 . 32 
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625 . 1228.  2020,  2093 

630 . 943 
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1221 . 2097 
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200  .  2343 

201  . 4872 
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510 . 3503 
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114  . 3030 

25  CFR 

52  . 1668 

53  . 1674 

256 . 4873 
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48 . 129 
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245 . 2999 

250 . 2999 

270 . 2999 

275 . 2999 
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524 . 2962 

544  . 2962 
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547 . 2962 
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6  . 

541 . 

1620 . 

1903 . 

1910 . 

. 34 

....4320,  4886 
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. 3010 
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. 3852 

....  4034,  4078 

1952 . 

. 3861-3863 
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. 4889 

2520 . 

....1261,  1265 

2550 . 

. 1266 

2604 . 

. 4893 
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. 3509 

2652 . 
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. 4951 

530 . 

. 3916 

1603 . 

. 3916 

1910 . 

. 3916,  4182,  4412 

1918a . 

. 4182 

1952 . 

. 3919 

1955 . 

. 3919 

2520 . 

. 1304 

30  CFR 

Ch.  VII . 

. 2043 

936 . 

. 4902 
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901 . 

. 1306 

913 . 

...  3238,  4951 

914 . 

. 1309 

915 . 

. 2368 

917 . 

. 3030 

918 . 

. 3238 

936 . 

. 2369 

942 . 

. 1309 

944 . 

. 946 

948 . 

...1311,  3560 

31  CFR 

51 . 

. 1120 

32  CFR 

Ch.  1 . 

. 2344 
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. 880 

298a . 

. 881 

Proposed  Rules: 

556 . 

. 3561 

33  CFR 

40 . 

. 4912 

117 . 

. 2043 

157 . 

. 3510 

181 . 

. 3514 

183 . 

. 3514 

Proposed  Rules: 

1 . 

. 946 

92 . 

. 946 

117 . 

. 2120,  2652,  4953 

161 . 

. 946 

34  CFR 

75 . 

. 3205 

78 . 

. . . 881 
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. 4912 

200 . 

. 5136 
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. 5136 

211 . 

. 5372 
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230 . 

. 4536 
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300 . 
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332 . 

aPOfi 

338 . 

. 5372 

361 . 

. 5522 

362 . 

. 5416 
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645 . 
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646 . 
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. 3394 

674 . 

. 5238 

675 . 

. 5238 

676 . 
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682 . 

....  3866,  3871 

690 . . 

. .7.......  5320 

726 . . 

. 5372 

735 . 

. 3873 

740 . . 

. 5372 

753 . 

. 4606 

757 . 

. 3877 

Proposed  Rules: 

Subtitle  A . 

. 3920 

104 . 

. 4954 

200 . 

. 5236 

201 . 

. 5236 

322 . . 

. 4955 

366 . 

. 4955 

369 . 

. 5436 

370 . 

. 5436 

371 . 

. 5436 

372 . . 

. 5436 

373 . 

. 5436 

374 . 

. 5436 

375 . 

. 5436 

378 . 

. 5436 

379 . 

. 5436 

540 . 

. 4560 

541 . 

. 4560 

617 . 

. 4956 

618 . 

. 4956 

619 . 

. 4956 

620 . 

. 4956 

621 . 

. 4956 

649 . 

. 3239 

674 . 

. 5295 

675 . 

. 5295 
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. 5295 

682 . 

. 3922 

683 . 

. 4956 

791 . 

. 4991 

792 . 
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793  .  4991 

794  .  4991 
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223 . 2611 

1190 .  4270 
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7 . 1312,  1313 

13 .  5642 

261  . 1758 

262  . 1758 

801 . 5578 

1215 .  5566 

37  CFR 

1 . 2611 

306  .  884 

307  . 891 

308  .  892 

Proposed  Rules: 

1 . 2653,  3162,  5001 

38  CFR 

Proposed  Rules: 

21 . 2654 

39  CFR 

111 . 35 

232...... . 897 

Proposed  Rules: 

111 . 3568 

3001 . 952 

40  CFR 

6 . 3364 

30 .  3017 

51 . 1267 


. 

3883,4916, 4918 
81 . 899,  3883 

86  . 1590,  1599,  1603 

87  .  2044 

122  .  2045,  2344,  2802 

123  . 1727.  3207,  3517,  5616 

160 .  2344 
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180 . 3018 

205 .  4918 

257 .  3021 

261 . 4614 

264  .  2802 

265  .  2802 

401 . 2264 

Proposed  Rules: 
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Ch.  V . 2369 

7 . 2306 

12 .  2306 

52 . 133,  953,  1314-1316, 

1 760, 1 761 . 3569, 3923, 3924 
58 .  2655 

60  . 1102,  1136,  1317 

61  . 1165,  1318,  3033 

86 . 1910,  5001,  5838 

123 . 954,  2120,  3924 

.136 . 3033 

180 . 5003 

192 . 2556 

264  .  2893 

265  .  2893 

408 .  2544 

420 . 1858 

430  . 1430,  2369 

431  . 1430,  2369 
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..  2934 
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..  3519 
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5-14 . 
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. 3188 

36 . 

. 5668 

216 . 

. 1761,2153 

230 . 

. 3942 

611 . 

. 2153,  2154 

643 . 

. 2153 

672 . 

. 2154 

Federal  Register  /  Vol.  46,  No.  12  /  Monday,  January  19,  1981  /  Reader  Aids 


V 


AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  all 
documents  on  two- assigned  days  of  the  week 
(Monday /Thursday  or  Tuesday/Friday). 

This  is  a  voluntary  program.  (See  OFR  NOTICE 

41  FR  32914,  August  6,  1976.) 

Monday 

Tuesday 

Wednesday  Thursday 

Friday 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/FAA 

USDA/FSQS 

DOT/FAA 

USDA/FSQS 

DOT/FHWA 

USDA/REA 

DOT/FHWA 

USDA/REA  • 

DOT/FRA 

MSPB/OPM 

DOT/FRA 

MSPB/OPM 

DOT/NHTSA 

LABOR 

DOT/NHTSA 

LABOR 

DOT/RSPA 

HHS/FDA 

DOT/RSPA 

HHS/FDA 

DOT/SLSDC 

DOT/SLSDC 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Documents  normally  scheduled  for  publication  on  a  day  that  will  be  a 
Federal  holiday  will  be  published  the  next  work  day  following  the  holiday. 
Comments  on  this  program  are  stHI  invited. 

Comments  should  be  submitted  to  the  Day-of-the-Week  Program  Coordinator. 
Office  of  the  Federal  Roister,  National  Archives  and  Records  Service, 
General  Senrices  Administration,  Washington,  D.C.  20408 


NOTE:  As  of  September  2,  1980,  documents  from 
the  Animal  and  Plant  Health  Inspection  Service, 
Department  of  Agriculture,  will  no  longer  be 
assigned  to  the  Tuesday/Friday  publication 
schedule. 


REMINDERS 


The  “reminders”  below  identify  documents  that  appeared  in  issues  of 
the  Federal  Register  15  days  or  more  ago.  Inclusion  or  exclusion  from 
this  list  has  no  legal  significance. 

Rules  Going  Into  Effect  Today 

DEFENSE  DEPARTMENT 

Army  Department — 

83214  12-18-80  /  Personal  privacy  and  rights  of  individuals 

regarding  personal  records;  exemptions 

ENVIRONMENTAL  PROTECTION  AGENCY 
42195  7-19-79  /  National  Secondary  Drinking  Water  Regulations; 

speciHcation  of  secondary  maximum  contaminant  levels 
(SMCL’s) 

83227  12-18-80  /  Revision  to  the  State  Implementation  Plan 

(SIP);  State  of  New  Jersey 

JUSTICE  DEPARTMENT 

Prisons  Bureau — 

83920  12-19-80  /  Inmate  control,  custody,  care,  treatment,  and 

instruction;  central  inmate  monitoring  system 

LABOR  DEPARTMENT 

Employment  and  Training  Administration — 

83926  12-19-80  /  Alien  permanent  employment  in  U.S.;  labor 

certification  process 

Occupational  Safety  and  Health  Administration — 

85736  12-30-80  /  Respirator-use  enforcement  policy  for 

occupational  exposure  to  cotton  dust 

SECURITIES  AND  EXCHANGE  COMMISSION 
83478  12-19-80  /  Increase  in  filing  fee  for  associated  persons  of 

non-member  broker-dealers 

TRANSPORTATION  DEPARTMENT 
81547  12-11-80  /  Airworthiness  directives;  Rockwell 

International  Model  NA  265 — 40  and  — 60  Series  Aircraft 


Rules  Going  Into  Effect  Tuesday,  January  20, 1981 

INTERIOR  DEPARTMENT 

Land  Management  Bureau — 

85023  12-24-80  /  California;  Partial  revocation  of  reclamation 

withdrawal 

List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today's  list  of  Public 
Laws. 

A  complete  listing  for  the  second  session  of  the  96th  Congress  is 
published  in  the  Reader  Aid  section  of  the  issue  of  January  7, 1981 


NOW  AVAILABLE  ! 

The  Federal 
Register: 
What  It  Is 
and 

How  To  Use  It 

A  Guide  for  the  User  of  the  Federal  Register — 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem, 
and  a  discussion  of  how  the  consumer  can  be  a 
participant  in  the  regulatory  process. 
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